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PARTY  POLITICS  AND  INTERNATIONAL  LAW  AND 

POLICY. 

Mr.  W.  Q.  Miller's  Introductort  Lecture  delivered  to  the  Class 
OF  Public  Laws  in  the  University  of  Olasoow  at  the  comxence- 
iiENT  of  Session  1880-81,  on  Fridat,  29th  Ogtobee  1880. 

At  the  close  of  last. session  our  studies  were  interrupted  by  the 
turmoil  and  confusion  of  an  appeal  to  the  constituencies.  It  was 
said  on  all  hands,  and  even  by  Cabinet  Ministers,  that  their  verdict 
was  asked  on  the  foreign  policy  of  her  Majesty's  late  Government. 
Now  to  VLB  who  are  accustomed  to  see  difficult  questions  of  Biblical 
Criticism  and  Church  History  referred  to  popular  assemblies,  one- 
balf  of  the  members  of  which  have  never  given  a  tnoment's  con- 
sideration to  such  questions,  and  the  majority  of  the  remainder 
have  forgotten  all  they  ever  learned — ^to  us  it  may  not  appear 
strange  that  the  opinion  of  every  voter  in  the  United  Kingdom 
should  be  asked  on  such  complicated  questions  of  law  and  fact  as 
were  involved  in  the  policy  of  the  Government  in  Afghanistan, 
Zululand,  or  Turkey.  But  however  strange  an  appeal  to  the 
constituencies  on  such  a  question  may  at  first  sight  appear,  and 
however  alarming  the  result  of  that  appeal  may  appear  to  any  who 
are  concerned  for  the  stability  of  constitutional  government,  it  will 
be  seen  on  a  closer  examination  that  the  change  was  not  after  all  a 
serious  one,  and  that  the  constituencies  were  actuated  very  much 
by  the  feelings  of  a  man  who  dismisses  one  eminent  physician  and 
calls  in  another,  or  those  of  a  litigant  who  prefers  one  eminent 
advocate  to  another.  While  those  events  are  still  fresh  on  your 
memories,  I  think  I  should  be  doing  wrong  if  I  did  not  embrace 
the  opportunity  of  calling  your  attention  specially  to  the  effect  of 
paity  politics  in  Great  Britain  on  international  law  and  policy 
during  the  last  half-century.  And  notwithstanding  the  present 
electric  state  of  the  academic  atmosphere,  I  have  no  doubt  that  the 
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students  in  the  Faculty  of  Law,  whom  I  have  the  honour  of 
addressing,  will  approach  the  discussion  of  the  subject  with  the 
calmness  which  it  demands. 

Of  the  importance  of  this  inquiry  it  is  unnecessary  for  me  to  say 
a  single  word.  We  shall  have  occasion  frequently  in  the  course 
of  our  work  to  refer  to  the  international  transactions  which  took 
place  during  this  epoch,  and  it  is  obvious  that  if  in  any  case  the 
conduct  of  this  country  was  guided  not  by  a  lofty  standard  of  right 
and  duty,  but  by  the  shifting  demands  of  party  politics,  the  value 
of  such  a  precedent  is  so  much  lessened.  For  this  aberration  or 
error,  if  it  exists,  we  must  make  allowance,  and  it  is  advisable  to 
determine  at  once  how  far  such  error  is  likely  to  exist. 

The  scope  of  our  inquiry  is  confined  to  the  last  fifty  years.  No 
doubt  the  history  of  England  prior  to  that  date  contains  much  that 
would  illustrate  the  subject.  For  example,  the  Whig  hatred  of  the 
French,  which  caused  so  much  war  between  Britain  and  France, 
was  transformed  by  the  Revolution  into  sympathy  and  friendship ; 
and  at  the  same  time  that  event  gave  rise  to  the  Tory  reaction  in 
Great  Britain,  which  resulted  in  the  wars  with  the  French  Republic 
and  Napoleon  I.  But  leaving  these  for  consideration  at  some 
future  opportunity,  I  would  remind  you  that  the  year  1830  marked 
an  epoch  in  the  history  of  Great  Britain  and  of  Europe.  It  was  in 
July  of  that  year  that  the  second  French  Revolution  took  place, 
and  instead  of  being  condemned  was  applauded  in  this  country, 
while  the  popular  King  was  recognised  at  once  by  the  Tory 
administration  of  the  Duke  of  Wellington.  It  was  in  the  summer 
of  that  year  that  William  IV.  ascended  the  throne  of  these  realms, 
and  in  consequence  the  election  of  a  new  Parliament  became 
necessary.  On  that  occasion  the  question  submitted  to  the  con- 
stituencies was  a  constitutional  one,  viz.  Should  the  right  of  citizen- 
ship be  extended  so  as  to  give  the  lower  middle  class  of  the  country 
a  direct  voice  in  legislation  ?  This  Parliament — the  last  unreformed 
Parliament — met  on  Tuesday,  26th  October  1830,  exactly  fifty 
years  ago  last  Tuesday,  and  a  few  weeks  afterwards  the  Duke  of 
Wellington  resigned  and  Earl  Grey  took  office,  and  after  a  struggle 
of  two  years  passed  his  Reform  BilL  The  beginning  of  this  period 
therefore  saw  a  most  important  change  in  the  Constitution  of  Great 
Britain.  It  was  at  the  commencement  of  this  period  that  her 
present  Majesty  succeeded  to  the  throne,  and  Hanover  became  a 
separate  kingdom,  and  thus  Great  Britain  was  more  isolated  from 
Continental  politics  than  it  had  been  at  any  previous  period  of  its 
history.  And  lastly,  the  beginning  of  this  period  saw  the  revolt  in 
Greece,and  in  the  Netherlands, and  a  mortal  blow  struckat  the  Treaty 
of  Vienna,  the  last  attempt  to  rehabilitate  the  anden  r^girae.  In  the 
settlement  of  Greece,  and  the  new  Constitution  of  Belgium,  we  see 
the  first  recognition  of  the  principle  of  nationality,  which  has 
wrought  such  changes  in  Europe  even  within  our  own  memories. 

In  a  speech  delivered  in  the  House  of  Commons  on  2l8t  May 
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1852,1  while  the  first  Derby  Ministry  was  iu  office,  Lord  Palmerston 
touched  upon  this  subject  and  expressed  himself  as  follows: — 

There  is  a  prevalent  opinion  on  the  Continent  that  with  every  change  of 
ministiy  here  there  is  a  great  and  entire  change  in  the  foreign  policy  of  the 
country.  Sir,  I  hold  that  to  be  a  complete  error.  We,  all  of  us,  divided  as 
we  are  into  political  parties  of  every  possible  shade  of  opinion,  may  be  at 
variance  upon  domestic  matters  ;  and  the  opposite  parties  in  the  country  fre- 
quently tiuce  different  views  of  particular  ana  detailed  transactions  of  foreign 
policy,  or  of  the  manner  in  which  the  general  foreign  policy  of  the  country 
may  be  carried  out,  but  the  ereat  outline  of  the  foreign  policy  of  England  is, 
if  I  may  say  so,  stereotyped.  It  is  guided  by  the  great  and  permanent 
political  and  commercial  interests  of  this  country.  It  can  never  vary  in 
principle,  although  it  may  no  doubt  vary  in  its  detailed  application  to  cases 
which  may  arise. 

To  the  same  eiTect  Mr.  Disraeli  expressed  himself  in  1860,  when 
he  declared  that  the  foreign  policy  of  England  since  the  revolution- 
ary wars  had  been  on  the  whole  a  conservative  one.^ 

Even  in  constitutional  questions,  a  statesman,  if  the  House  of 
Commons  decides  against  him,  may  appeal  to  the  country.  But 
there  is  a  higher  appeal  than  that.  If  the  policy  advocated  by 
Parliament  and  at  the  polling-booth  is  in  his  opinion  wrong,  he  can 
appeal  to  posterity  and  resign,  rather  than  violate  his  conscience. 
Thus  Lord  Palmerston,  in  a  letter  to  Lord  John  Sussell,  dated 
November  14, 1842,  while  they  were  in  Opposition,  says : — 

All  that  I  claim  for  myself  is  freedom  of  action  according  to  the  best  judgment 
I  can  form  of  the  interests  of  my  country ;  and  that  freedom  I  shall  always 
exercise  as  long  as  it  may  please  Heaven  to  continue  to  me  my  faculties,  whether 
Radicals  or  Old  Whigs  are  pleased  or  displeased  with  the  line  I  may  think  it  my 
duty  to  take.  If  I  am  nght,  1  am  quite  sure  that  my  arguments  and  reason- 
ings will  have  weight  in  uie  country,  even  if  not  in  the  House  of  Commons. 
If  1  am  vrrong,  I  shall  be  proved  to  be  so,  and  perhaps  then  I  may  alter  my 
own  opinions. 

I  quite  agree  with  you  that  we  ought  not  as  an  Opposition  to  provoke  or 
irritate  either  America  or  France,  or  indeed  any  other  foreign  power ;  but  on 
the  other  hand,  I  do  not  see  why  we  should  truckle  to  them,  it  seems  to  me 
that  the  stiaightforward  course  of  an  honest  Opposition  is  to  look  to  the  real 
interests  of  the  country  in  respect  of  its  relations  with  foreign  powers,  and  to 
uphold  these  interests,  whether  by  so  doing  it  may  support  or  attack  the 
Uovemment  of  the  day.  If  the  Qovemment  is  doing  its  duty  in  this  respect, 
it  ought  not  to  be  thwarted  by  the  Opposition  ;  if  it  is  neglecting  or  violating 
its  duty,  it  ought  to  be  rebuked  or  admonished. 

It  is  a  pity  these  principles  cannot  be  fully  applied  in  domestic 
politics,  but  in  foreign  politics  we  find*  numerous  examples  of  their 
application.  The  history  of  this  whole  period  under  review  hears 
oat  the  statements  and  views  of  Lord  Palmerston.  Nor  is  the 
reason  far  to  seek.  In  the  first  place,  it  is  very  difficult  to  draw  a 
distinction  between  the  principles  of  the  two  parties,  especially  as 
they  shade  into  one  another.  If  it  consists  in  the  results  at  which 
they  arrive  in  political  questions,  how  could  Mr.  Lowe  or  Mr. 
Goechen  be  a  Liberal,  and  Sir  Robert  Peel  or  Mr.  Disraeli  a  Con- 

1  3  Hansaid,  c\ji\.  901.  *  3  Ibid.  clxxvL  745. 
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servative  ?  ^  If  it  consists  in  the  motive  or  intent  to  benefit  certain 
classes  of  the  State,  the  Duke  of  Wellington  was  a  greater  Liberal 
than  Bradlaugh  et  hoe  genua  omne.  Mr.  Disraeli,  in  his  great 
Edinburgh  speech  after  the  passing  of  the  Seform  Bill,  laid  it 
down  that  the  difference  consisted  in  the  process  by  which  the 
parties  arrived  at  their  conclusions.  The  Liberals  were  the 
philosophical  party,  and  argued  from  abstract  theories.  The 
Conservatives  were  the  constitutional  party,  and  argued  from 
history.  But  according  to  this  Hobbes  would  be  a  Liberal,  and 
Hallam  a  rank  Tory.  The  dilBculties  I  have  just  indicated  are 
met  by  Macaulay  when  he  says  (Essay  on  Chatham) : — 

If,  rejecting  all  that  is  merely  accidental,  we  look  at  the  essential  charac- 
teristics of  the  Whig  and  Tory,  we  may  consider  each  of  them  as  the  repre- 
sentative of  a  great  principle  essential  to  the  welfare  of  nations.  One  is  in 
an  especial  manner  the  guardian  of  liberty,  and  the  other  of  order.  One  is  the 
moving  power  and  the  other  the  steadying  power  of  the  State.  One  is  the 
sail  without  which  society  would  make  no  progress,  the  other  the  ballast 
without  which  there  would  be  small  safety  in  a  tempest. 

Or  to  put  it  from  the  point  of  view  of  the  IfUemcUional  Jurist : 
A  government  and  a  number  of  subjects  are  two  essential  charac- 
teristics of  a  State.  The  Tory  accentuates  the  former,  the  Whig 
the  latter. 

The  names  Liberal  and  Conservative  are  misleading.  For  when 
a  man  calls  himself  a  Liberal,  he  does  not  wish  to  convey  a 
description  of  his  own  politics,  but  rather  to  insinuate  that  all  who 
do  not  think  exactly  as  he  does  are  grasping,  selfish,  and  tyrannical ; 
and  when  a  man  proclaims  himself  a  Conservative,  he  wishes  the 
world  to  believe  that  all  who  do  not  think  with  him  are  regicides, 
revolutionists,  thieves,  and  perpetrators  of  crimes  too  horrible  to 
conceive.  Those  names,  though  apparently  positive,  are  therefore 
in  reality  negative.  But  I  am  here  describing  the  extreme 
adherents  of  both  parties.  Such  men  have  never,  at  least  hitherto, 
had  any  voice,  or  at  least  not  a  preponderating  voice,  in  any  Cabinet ; 
and  consequently  we  never  find  a  Conservative  Cabinet  supporting 
a  tyrant  in  any  foreign  state  against  his  revolted  subjects,  nor  do 
we  find  a  Liberal  Government  encouraging  and  abetting  rebellion 
in  any  well-governed  state.  A  striking  confirmation  of  this  fact 
is  to  be  seen  in  the  circumstance  that  each  party  when  in  Opposi- 
tion, and  when  it  happens  to  oppose  the  foreign  policy  of  the 
Government,  generally  brings  forward  the  same  charges;  and  each 
party  in  turn  expresses  its  anxiety  for  the  good  name  and  honour  of 
England,  which  it  believes  to  be  in  danger  from  the  policy  pursued. 
Each  appeals  to  the  same  standard — the  honour,  patriotism,  and 
conscience  of  the  country.  And  here  too,  just  as  in  the  contro- 
versies of  religious  sects,  the  nearer  the  opinions  of  parties  approach 
each  other,  the  more  bitter  the  animosity.    Thus,  in  searching  for 

^  See  speech  of  Lord  Derby,  March  1, 1858 ;  3  Hansard,  cxlix.  24.  Earl  of 
Aberdeen ;  ibid,  cxxiii.  1726. 
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matter  for  criticism,  they  magnify  small  differences,  and  often 
oppose  with  violence  a  course  of  conduct  which  they  would  have 
been  compelled  to  adopt  if  they  themselves  had  been  in  office, 
simply  because  it  differs  in  some  small  detail  from  that  approved 
by  them.  For  illustration  and  confirmation  of  these  views  I  would 
refer  you  to  a  speech  of  Sir  Eobert  Peel,  delivered  in  November 
1830,  when  Mr.  Hume  made  an  attack  on  Lord  Palmerston  because 
he  was  increasing  the  army  and  meddling  with  Belgian  politics. 
Mr.  Hume  spoke  as  if  Earl  Grey's  Government  had  promised  to 
abandon  the  consideration  of  foreign  politics  altogether.  Lord 
Palmerston  answered  the  criticism  with  a  quibble  as  to  what  was 
internal  and  what  external  interference.  But  Sir  Eobert  Peel  in 
a  lengthy  and  eloquent  speech  supported  the  Government,  and 
declared  that  on  the  subject  of  foreign  policy  the  views  of  the 
Government  of  Earl  Grey  and  that  of  the  Duke  of  Wellington 
were  substantially  identical.  ^ 

An  amusing  example  of  the  same  thing  will  be  found  in  the 
report  of  a  debate  in  the  House  of  Lords  on  Belgian  affairs,  in 
which  the  Marquis  of  Londonderry  claimed  the  credit  for  the 
Opposition  of  the  satisfactory  state  in  which  negotiations  then  were. 
Earl  Grey  pointed  out  that  the  conduct  of  the  noble  Marquis  had 
been  very  embarrassing  to  the  Government,  but  that  they  had 
paid  not  the  slightest  attention  to  his  views  in  the  conduct  of 
affairs.*  The  remarks  of  the  Premier  describe  the  noble  Marquis 
as  occupying  very  much  the  position  of  the  fly  in  the  fable,  which 
sat  on  the  wheel  of  the  cart  and  claimed  the  credit  of  making  it 
revolva  The  substantial  harmony  of  the  views  of  both  of  the 
great  parties  is  strikingly  shown  in  the  debates  on  Poland  in 
1833-34.  There  was  no  difference  in  the  feeling  of  abhorrence 
with  which  members  on  both  sides  of  the  House  regarded  the  con- 
duct of  the  Czar.  The  only  differences  of  opinion  were  as  to  the 
propriety  of  calling  him  by  such  names  as  miscreant  and  bloody 
tyrant,  and  as  to  whether  war  should  forthwith  be  declared  against 
Kussia  on  behalf  of  the  Poles.  The  gentleman  who  took  the 
greatest  pains  to  bring  the  matter  prominently  before  the  House 
was  Mr.  Cutlar  Ferguson,  afterwards  a  member  of  Lord  Grey's 
Government.  But  while  he  and  a  few  extreme  Whigs  were  urging 
Lord  Palmerston  to  hostilities  against  Bussia,  Sir  Bobert  Peel,  Mr. 
Gladstone,  and  the  Tories  generally,  supported  the  Government  in 
their  moderate  and  prudent  tone  of  address  to  the  Eussian  Emperor." 
I  may  refer  to  the  earlier  debate  in  the  House  of  Commons  on  24th 
June  1832  on  the  persecution  of  the  Vaudois  as  an  example  of 
the  aame  accord,^  and  to  the  more  recent  case  debates  on  Poland. 
In  a  word,  whenever  a  claim  has  been  made  on  behalf  of  justice 

1  3  Hanaaid,  ii.  693.  *  Ibid.  September  14, 1831,  iii.  71. 

*  IbicL  Apoil  18,  1832,  xiu  636 ;  Jane  28,  1832,  xiiL  1115 ;  July  9, 1833, 
xix.  294. 
«  Ibid.  ix.  799. 
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and    humanity,   party    politics   are  forgotten  id  the  House   of 
Commons. 

Allow  me  now  to  point  to  one  or  two  reasons  why  party  has 
necessarily  less  influence  in  foreign  than  in  domestic  policy.  In 
the  first  place,  the  transaction  of  business  with  foreign  states  is  one 
of  the  prerogatives  of  the  Crown,  and  in  the  earlier  portion  of  the 
period  under  consideration  the  whole  matter  would  be  settled 
before  any  information  was  given  to  Parliament.  The  House  of 
Commons  was  so  absorbed  with  domestic  questions,  it  had  no  time 
to  look  after  the  business  of  other  people,  and  so  we  find  discus- 
sions on  foreign  policy  rare  in  that  House.  In  the  House  of  Lords, 
again,  a  discussion  would  take  the  form  of  a  conversation,  or  a 
motion  for  papers ;  and  if,  as  was  almost  always  the  case,  it  was 
stated  that  the  production  of  these  papers  would  be  detrimental  to 
the  public  service,  the  subject  dropped,  or  the  motion  was  ulti- 
mately withdrawn.  The  Ministry  of  Lord  Palmerston  from  1859 
to  1865  seems  to  have  abandoned  this  system  as  far  as  possible, 
because  Mr.  Disraeli,  in  a  debate  on  Italian  affairs,  to  which  I 
shall  allude  presently,  ridicules  their  conduct,  and  complains  that 
while  the  Ministers  are  setting  a  bad  precedent,  they  are  really 
confusing  the  nation  by  the  mode  in  which  intelligence  is  com- 
municated.^ 

But  one  great  factor  in  determining  the  foreign  policy  of  any 
minister  is  the  necessity  of  keeping  up  the  continuity  of  a  policy 
once  inaugurated.  Thus  Earl  Grey's  Ministry  carried  out  the 
pacification  of  Belgium  by  recognising  the  separation  of  that 
country  from  Holland,  as  the  Duke  of  Wellington  had  previously 
done.  So  with  the  pacification  of  Greece.  The  Whig  Cabinet 
completed  what  the  Tory  had  commenced.  Treaties  for  the 
abolition  of  the  Slave-trade  have  been  made  by  both  parties 
indifferently.  Coming  down  later,  the  Duke  of  Wellington  carried 
out  strictly  and  faithfully  the  Treaty  of  the  Quadruple  Alliance 
for  the  pacification  of  Spain,  although  he  had  disapproved  of  the 
execution  of  that  treaty ;  and  he  retained  Mr.  Yilliers  as  ambassa- 
dor at  the  Court  of  Madrid  although  that  gentleman  had  been 
specially  appointed  to  carry  out  Lord  Palmerston's  views,  and 
although  he  wrote  the  Duke,  when  the  Conservatives  took  office, 
calling  his  attention  to  the  terms  on  which  and  the  purposes  for 
which  he  had  been  appointed  ambassador.  The  first  Palmerston 
Cabinet  again  carried  on  and  finished  the  Crimean  War.  And 
lastly,  to  pass  over  many  intermediate  cases,  the  present  Govern- 
ment of  Mr.  Gladstone  expressly  undertook  the  duty  of  carrjring 
out  strictly  and  to  the  letter  the  provisions  of  the  Treaty  of  Berlin.* 

Again,  it  not  unfrequently  happens  that  in  foreign  affairs  one 
party  while  in  office  avails  itself  of  the  services  of  a  member  of  the 

^  3  HanBard,  clxi.  67. 

^  See  speech  of  Mr.  Disraeli,  ibid,  clxxvi.  749,  where  the  general  aspects  of 
this  subject  are  discussed  at  length. 
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opposite  party.  I  have  already  referred  to  Mr.  Villiers  at  Madrid 
in  1835.  Sir  Stafford  Northcote  was  employed  by  the  last  Glad- 
stone Ministry  to  assist  at  the  negotiation  of  the  last  Treaty  of 
Washington ;  and  Sir  Henry  Layard  was  appointed  by  the  Tories 
ambassador  to  the  Porte ;  and  Sir  Bartle  Frere  has  been  promoted 
by  both  parties  indiflTerently.  But  perhaps  tlie  most  extraordinary 
example  of  this  is  where  Lord  Derby  offered  to  allow  Lord 
Clarendon,  the  Liberal  Foreign  Minister,  to  remain  at  his  post 
of  Foreign  Secretary  when  he  was  forming  his  administration  in 
1866.  In  connection  with  this  we  must  not  forget  the  deep 
interest  which  the  late  Prince  Consort  took  in  foreign  affairs,  and 
for  the  understanding  and  guidance  of  which  he  was  so  pre- 
eminently fitted.  There  can  be  no  doubt  that  his  influence,  as 
well  as  that  of  the  Queen  herself,  tended  powerfully  to  keep  up 
the  continuity  of  the  foreign  policy  of  Great  Britain.  And  the 
Prince,  as  you  are  aware,  refused  to  attach  himself  to  either  party, 
as  this  would  certainly  have  destroyed  his  influence.^ 

And  finally,  we  have  the  fact  that  on  the  purely  legal  questions 
which  arise  with  foreign  powers,  the  law  officers  of  the  Crown  are 
invariably  consulted.  It  may  be  that  all  lawyers  are  Conservative, 
and  that  a  few  self-denyingly  call  themselves  Liberals  in  order 
that  the  Whigs  may  not  be  without  legal  advice  when  they  happen 
to  be  in  office;  but  the  fact  remains  that  in  this  country  legal 
questions  are  seldom  settled  by  purely  party  divisions. 

I  am  aware  that  exception  will  be  taken  to  my  position.  Some 
persons  who  claim  to  be  members  of  the  Liberal  party  affirm  that 
the  Conservative  party  is  the  warlike  party,  that  it  is  a  party  which 
desires  war  at  any  cost.  On  the  other  hand,  some  persons,  who 
think  themselves  the  truest  exponents  of  Conservatism,  sneer  at 
Liberals  as  the  peace-at-any-price  party,  I  need  hardly  say  that 
such  persons  have  not  drawn  their  ideas  from  history.  Such  indi- 
viduals on  both  sides  deal  with  politicians  as  the  Romans  did  with 
their  native  and  Greek  mythology.  These  identified  two  deities 
by  name,  and  then  transferred  in  a  mass  the  Greek  myths  to  the 
native  divinity.  The  modern  politician  concocts  a  Liberal  or  a 
Conservative  out  of  all  the  nonsense  that  is  spoken  on  either  side ; 
divides  men  into  two  classes,  and  then  ascribes  to  each  individual 
in  the  respective  classes  the  opinions  which  he  thinks  characterize 
Liberalism  or  Conservatism,  as  the  case  may  be.  It  is  quite  true 
that  if  the  advice  tendered  by  some  men  had  been  accepted.  Great 
Britain  would  have  been  perpetually  engaged  in  some  European 
war  from  1830  to  this  day.  It  is  quite  true  also  that  the  men 
who,  as  a  general  rule,  advocated  such  a  policy  were  extreme  mem- 
bers of  the  Tory  party.  They  were  men  who  in  private  life  pro- 
tected their  honour  by  duelling,  and  applying  the  same  rule  to 
international  affairs,  they  would  have  gone  to  war  for  the  honour 

^  See  specially  the  last  two  volumes  of  Martin's  "  Life  of  the  Prince  Consort** 
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of  the  country  often  on  the  most  frivolous  pretexts.^  To  such 
men  it  would  have  been  enough  that  the  English  and  French  were 
natural  enemies.  Such  a  man  was  the  Marquis  of  Londonderry, 
who  on  6th  May  1834,  in  his  place  in  the  House  of  Lords, 
declared  that  it  was  impossible  for  France  and  England  to  be  long 
friends  on  account  of  their  "natural  rivalry."^  No  doubt  the 
Marquis  was  a  Tory,  but  his  politics  were  as  different  from  those 
of  Sir  £obert  Peel  as  those  of  that  eminent  statesman  were  from 
the  most  extreme  Chartist.  If  we  were  making  a  complete  classi- 
fication of  parties,  we  should  assign  a  whole  party  to  the  noble 
Marquis  himself.  But  he  was  looked  upon  simply  as  a  bore  in  the 
House  of  Lords,  and  on  one  occasion  the  Lord  Chancellor  offered 
him  the  very  vulgar  and  unparliamentary  recommendation  to  get 
his  head  brayed  in  a  mortar.  On  another  occasion  he  challenged 
the  Lord  Chancellor  in  the  House  to  a  duel  ;^  and  applying  the 
same  spirit  to  his  foreign  policy,  he  would  have  had  Great  Britain 
engaged  in  a  perpetual  duel  with  France  or  Bussia.  I  have  taken 
the  Marquis  of  Londonderry  as  a  type  of  a  class  who  by  their 
extreme  views  have  brought  discredit  on  their  party.  As  usual, 
the  noise  they  make  is  in  inverse  proportion  to  their  numbers. 
At  first  we  are  surprised  and  alarmed  at  the  sound,  but  a  little 
examination  discovers  a  more  ignoble  animal  underneath  the  bold 
exterior.  The  section  of  the  Badical  party,  which  has  exaggerated 
the  natural  desire  for  peace,  is  even  more  insignificant  than  that  to 
which  I  have  referred,  and  it  is  correspondingly  more  noisy.  I 
have  already  referred  to  Mr.  Hume,  and  you  are  all  familiar  with 
the  history  of  the  opposition  to  the  Bussian  war.  But  this  section 
has  had  little  appreciable  effect  on  the  general  policy  of  the  party, 
and  it  may  safely  be  affirmed  that  but  for  the  success  attending 
the  free-trade  measures  of  Cobden  and  his  friends,  it  would  have 
attracted  no  notice  whatever.  I  may  perhaps  be  allowed  to 
remark  in  passing,  that  their  contribution  to  the  solution  of  the 
problem  of  attaining  universal  peace  has  been  indirect,  by  their 
encouraging  foreign  trade  and  intercourse.  But  this  is  an  honour 
they  share  with  steam  navigation  and  the  telegraph,  and  Sir 
Eowland  Hill's  penny  postal  system.  If  the  earlier  leaders  of  the 
peace  party  had  been  merely  utterers  of  general  philanthropic 
platitudes  Uke  Mr.  Kichard,  they  would  never  have  attained  the 
dignity  of  being  so  designated. 

I  have  said  that  persons  who  call  the  Tory  party  the  war  party, 
and  the  Whig  party  the  peace  party,  have  not  drawn  their  facts 
from  history,  but  from  their  own  imaginations.  Compare  the  Grey 
and  Melbourne  Ministries  of  1830  to  1841  with  the  last  Beaconsfield 
Ministry.  The  Liberals  have  certainly  the  advantage  in  the  com- 
parison. When  they  succeeded  to  of&ce  their  motto  was  "  Peace, 
lietrenchment,  and  Beform."    They  carried  many  reforms,  and  no 

^  See  on  this  subject  Professor  Amos'  "  Remedies  for  War,''  p.  101  ^  m^ 
>  3  Hansard,  xxiiL  589.  '  Ibid.  September  29,  1831. 
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one  will  deny  them  credit  for  those.  But  when  we  compare  their 
loud  professions  of  the  principle  of  non-intervention  with  their 
performances,  we  feel  inclined  to  question  if  they  clearly  under- 
stood the  English  language.  The  foreign  policy  of  the  Grey 
Ministry  supplied  materials  for  debates  for  some  years  during  the 
reign  of  Sir  £obert  PeeL  Take  as  an  example  the  violent  speech 
in  the  House  of  Commons  on  1st  March  1843  by  Mr.  Roebuck, 
whose  favourite  doctrine  was  that  both  "Whigs  and  Tories  were 
alike.  That  gentleman,  in  moving  for  a  Commission  to  inquire 
into  the  conduct  of  the  Grey  Ministry,  and  Lord  Palmerston  in 
particular,  in  regard  to  the  "unjust,  unnecessary,  impolitic,  and 
dangerous  "  war  in  Afghanistan,  which  the  noble  Lord  had  under- 
taken "  on  his  own  responsibility,"  after  comparing  Lord 
Palmerston  to  a  lucifer-match  which  lighted  whenever  it  was 
touched,  concluded  thus :  "  In  short,  extending  his  mischievous 
acting  over  the  whole  habitable  world — from  the  western  coast  of 
America  to  the  eastern  coast  of  China  (where  war  absolutely  raged). 
Wherever  the  English  name  is  known,  the  hideous  consequences  of 
war  have  been  expected  to  follow."^  But  the  Government 
supported  the  late  ministers,  and  the  Badicals  were  defeated  by  a 
large  majority.  It  was  remarked  by  some  of  the  wittier  members 
that  the  boasted  non-intervention  of  the  Grey  Reform  Ministry  con- 
sisted in  having  at  least  one  war  in  each  quarter  of  the  habitable 
globe.  When  the  Melbourne  Cabinet  retired,  it  left  a  war  in  China, 
one  in  Afghanistan,  and  a  third  in  Spain,  the  end  of  which  it  was 
very  hard  to  tell,  and  £7,000,000  of  a  deficiency  in  the  Treasury. 
One  of  Sir  Robert  Peel's  first  acts  was  to  impose  the  income-tax, 
and  80  the  select  body  of  British  taxpayers  who  have  the  honour  or 
the  burden  of  this  tax  have  a  very  substantial  reminder  that  the 
lilieral  party  is  not  a  peace  party.  I  would  ask  you  now  to  com- 
pare with  Sir  Robert  PeeFs  Government  of  1841  to  1846  Mr. 
Gladstone's  of  1868  to  1874.  You  get  a  vivid  representation  of 
the  character  of  the  foreign  policy  of  the  latter  in  a  cartoon  in  a 
well-known  comic  journal,  of  the  British  Lion  in  rather  a  helpless 
condition  and  the  Prime  Minister  its  attendant,  inviting  any  one 
to  tread  on  its  tail.  On  the  other  hand,  the  following  is  Lord 
Palmerston's  description  of  the  Peel  Government  in  a  letter  to  his 
brother  William : — 

Out  foreign  affairs  are  getting  into  the  most  miserable  state,  and  the  country 
is  last  falling  from  the  position  in  which  we  had  placed  it.' 

And  again : — 

There  can  be  no  doubt  that  England  does  not  now  enjoy  the  same  considera- 
tion, and  exercise  the  same  influence  abroad  as  in  our  time ;  for  besides  the  low 
snbmiasive  tone  taken  on  all  foreign  questions  by  our  Government  at  home,  it 
ii  impo«ible  that  the  great  change  which  has  been  made  in  our  diplomatic 
agents  at  the  principal  Coiurts  of  Europe  should  not  have  a  most  injurious 

^  3  Hansard,  Ixvii.  119. 

*  Lord  Dalling's  Life  of  Palmenton,  iii  112. 


10     PARTY  POLITICS  AND  INTERNATIONAL  LAW  AND  POLICY. 

•ffect  We  had  at  all  these  Coarts  men  of  talent,  energy,  and  enlightened 
views.  The  present  Qovemment  has  substituted  for  those  agents  a  set  of 
dotards  and  fools.  Those  who  have  not  lost  their  understanding  by  age  or 
infirmity  have  only  escaped  that  loss  by  never  having  had  an^  understanding 
to  lose.  Stratford  Canning  is  an  exception.  He  is  certainly  clever  and 
active.* 

And  again  in  the  House  of  Commons  Lord  Palmerston  described 
the  Government  as  one  which  acted  upon  a  system  ''  of  timidity, 
of  apathy,  and  of  compromise."  In  both  of  these  cases — that  of 
Peel's  Government  of  1841,  and  Mr.  Gladstone's  of  1868 — there 
is  a  good  deal  of  exaggeration,  and  in  both  a  foundation  in  fact. 
Strange  to  say,  the  latter  is  in  both  cases  a  Treaty  of  Washington, 
in  which  the  British  negotiators  were  no  match  for  their  Yankee 
cousins.  In  1842  Lord  Ashburton  went  over  to  the  States  with 
instructions  apparently  to  grant  anything  for  the  sake  of  peace, 
and  he  agreed  to  a  frontier  between  Canada  and  the  State  of 
Maine  which  is  certainly  not  "  scientific,"  but,  on  the  contrary,  if 
war  should  unfortunately  break  out  between  the  countries,  would 
give  the  United  States  a  strong  strategical  position.  And  after  all 
the  boundary  line  was  drawn  so  carelessly  that  it  was  quite  doubt- 
ful to  whom  the  island  of  San  Juan  belonged.  In  1870  the 
Liberals  finished  the  work  of  their  predecessors.  They  again  sent 
over  commissioners  to  make  peace,  and  one  arbitration  resulting 
from  the  treaty  handed  over  San  Juan  to  the  States.  But  all 
parties  have  concurred  in  declaring  the  blot  on  the  treaty  to  be 
the  three  famous  rules  as  to  neutrality,  which  have  never  been 
observed  in  the  history  of  any  country,  and  as  far  as  the  action  of 
the  Gladstone  Cabinet  was  concerned,  will  never  be  observed  by 
any  country.  In  short,  the  three  rules  seemed  to  be  only  a  round- 
about way  of  paying  £3,000,000  of  black-mail  to  the  States,  and 
Earl  Bussell  in  his  place  in  the  House  of  Lords  concurred  in  the 
declaration  that  the  treaty  had  lowered  the  reputation  of  England 
more  than  anything  that  had  been  done  for  centuries.  But  when 
we  turn  to  the  debates,  the  arguments  on  behalf  of  both  treaties 
were  the  same — that  the  causes  of  disagreement  had  been  of  very 
long  standing,  that  it  was  desirable  to  take  away  a  cause  of  war 
between  the  countries,  and  that  their  opponents  and  critics  had 
tried  to  make  a  settlement  but  had  failed.  We  thus  see  that  the 
hasty  generalizations  as  to  warlike  and  peaceful  characteristics  of 
the  parties  are  unfounded  in  fact.  The  causes  of  variation  are,  in 
the  first  place,  national, and  do  not  belong  to  any  party;  and  in  the 
second  place,  they  are  to  be  looked  for  in  the  state  of  foreign 
countries.  Thus  from  1830  to  1840  we  have  ten  years  of  incessant 
activity;  from  1841  to  1846  we  have  an  inert  epoch  under  Sir 
Robert  Peel ;  and  from  that  date  onwards  to  1866  we  have  incessant 
foreign  complications — the  Bevolution  of  1848,  the  emcp  d*itat  of 
1852  in  France,  the  Schleswig-Holstein  Question,  the  Russian  War, 

1  Lord  Dalliog'8  Life  of  Palmerston,  iil  113. 
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the  Indian  Mutiny,  the  Austrian  and  Italian  War,  and  the  Danish 
and  Austrian  Wars,  besides  the  Civil  War  in  America.  The 
country  appears  to  have  been  wearied  of  foreign  complications, 
and  the  exaggerated  ideas  of  non-intervention  which  prevailed  in 
the  Gladstone  Government  from  1868  to  1874  appeared  much 
earlier.  Thus  in  1861  Mr.  Seymour  Fitzgerald,  who  had  been 
Under-Secretary  for  Foreign  Affairs  in  the  Derby  Cabinet  of  1858, 
said  in  a  debate  in  the  House  of  Commons  in  February  1861: — 

The  great  claim  which  the  present  Government  has  on  the  confidence  of  the 
HoQse,  in  the  guidance  of  foreign  politics,  is  that  they  hold  fast  by  the  prin- 
ciple of  non-intervention.  Certainly  honourable  members  on  the  Opposition 
side  are  not  the  persons  who  by  any  possibility  can  complain  of  the  adoption 
of  such  a  policy ;  because  I  always  remember  with  satisfaction  that  the 
Government  to  which  I  had  the  honour  to  belong  in  a  subordinate  capacity 
was  the  first  Government  which  proclaimed  and  adhered  to  the  principle  that 
we  ought  not  to  pursue,  as  for  years  we  had  pursued,  a  meddling  policy  in  every 
petty,  as  in  every  great,  affair  in  which  nations  with  whom  we  have  communication 
oecome  involved.  Gentlemen  on  the  opposite  side  are  not  likely,  therefore,  to 
complain  of  the  present  Government  adopting  and  firmly  adhering  to  the  policy 
of  non-intervention.    The  contrary  is  the  fact.    The  complaint  against  the 

S resent  Government  is  that,  proclaiming  themselves  firm  adherents  to  the 
octrine  of  non-intervention,  in  the  first  place  they  do  not  practise  it,  and  in 
the  next  place  that  they  publish  documents  totally  inconsistent  with  it.^ 

And  again,  in  1866,  Lord  Stanley,  when  newly  appointed  Foreign 
Secretary,  and  explaining  the  policy  of  the  Government,  said  that  it 
would  be  one  of  "  observation  rather  than  action."  The  peaceful 
reaction,  therefore,  which  culminated  in  the  Treaty  of  Washington 
of  1870,  had  been  in  progress  in  both  of  our  political  parties  for 
many  years  before. 

But  there  have  been  party  fights  and  party  divisions  over  ques- 
tions of  foreign  politics.  Thus  in  1864,  after  a  fierce  debate  of 
four  nights.  Lord  Palmerston's  Government  defeated  by  a  majority 
of  eighteen  a  vote  of  censure  on  their  policy  in  regard  to  Denmark, 
But  here  the  question  was  not  as  to  principles,  but  as  to  how  they 
were  carried  out.  The  Eussell  Cabinet  certainly  blundered  in 
making  sympathetic  speeches  for  the  Danes,  and  encouraging  the 
popular  feeling  in  favour  of  that  people.  That  feeling  was  founded 
partly  on  the  fact  that  Denmark  was  a  small  power,  and  partly  on 
the  fact  that  the  young  Princess  of  Wales  was  a  Dane.  The  senti- 
ment was  thus  a  mixture  of  chivalry  and  of  admiration  for  a  small 
power  fighting  against  heavy  odds.  The  true  policy  of  this  country 
should  have  been  absolute  non-intervention,  for  why  should  we 
oppose  the  unification  of  Germany  ?  And  if  this  policy  had  been 
adhered  to  in  the  same  consistent  and  dignified  manner  as  was  the 
policy  of  non-intervention  in  the  American  war,  the  Government 
of  Earl  Russell  would  have  received  from  the  Opposition  the  same 
support  as  it  had  done  in  that  case.  In  this  case,  therefore,  the 
two  parties  came  into  collision,  but  it  was  only  because  the  Govern- 

'  3  Hansard,  clzL  118. 
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nient  had  said  one  thing  and  done  another.  What  they  had  done 
was  unobjectionable  if  they  had  confined  themselves  to  acts. 

There  have  been  two  occasions  on  which  foreign  affairs  have 
actually  produced  a  ministerial  crisis,  and  on  these  it  was  the 
Badical  members  who  defeated  the  Whig  ministries  of  Lord  Pal- 
merstou.  In  the  first  case  Mr.  Cobden  brought  forward  a  resolu- 
tion condemning  the  Chinese  war  of  1856-57.  He  was  supported 
by  a  motley  crew  of  disaffected  Whigs,  Tories,  Eadicals,  and  peace- 
at-any-price  men,  and  the  Government  was  defeated  and  appealed 
to  the  country.  In  this  case  the  constituencies  remembered  past 
benefits,  aud  gave  the  Ministers  an  overwhelming  majority,  while 
Milner-Gibson,  Bright,  and  Cobden,  and  many  others  of  the  same 
views,  lost  their  seats.  As  Prince  Albert  put  it  in  a  letter  to  the 
Dowager-Duchess  of  Cobui^g — 

The  apostles  of  peace  have  been  turned  out  by  the  people  neck  and  crop, 
not  because  the  people  do  not  love  peace,  and  are  not  ffceedj  of  money,  but 
because  they  love  their  own  importance  and  their  own  honour,  and  will  not 
submit  to  bi  tyrannized  over  by  the  peace-at-any-price  people.* 

But  we  must  remember  that  in  this  case  the  foreign  aggressions 
had  been  successful,  and  their  cost  had  not  yet  begun  to  fall 
heavily  on  the  taxpayers.  The  other  occasion  to  which  I  have 
referred  on  which  foreign  affairs  caused  a  crisis  was  in  1858,  when 
Lord  Palmerston  introduced  his  bill  to  enable  the  Government  to 
deal  with  foreigners  who  were  hatching  conspiracies  in  this  country. 
This  step  was  taken  in  consequence  of  the  determined  attempt  to 
assassinate  the  French  Emperor,  which  had  taken  place  in  January 
of  that  year.  The  plot  had  been  hatched  in  Loudon,  and  on  this 
account  the  feeling  in  France  against  this  country  was  very  strong. 
But  Mr.  Milner-Gibson  and  his  Eadical  friends  moved  an  amend- 
ment to  the  bill,  in  order  to  show  that  we  would  not  be  intimi- 
dated into  legislation  for  the  benefit  of  the  French  Emperor  by  any 
amount  of  insolence.  The  Tories  took  advantage  of  this  feeling, 
and  though  the  bill  may  be  said  to  have  been  a  Tory  one  in  prin- 
ciple, yet  they  opposed  it.  The  Government  was  defeated  and  re- 
signed. This  fact  surely  disproves  the  assertion  that  the  Badicals, 
when  their  honour  is  touched,  are  unpatriotic.  The  feeling  indeed 
on  both  sides  of  the  Channel  was  so  strong  that  the  countries  were 
on  the  brink  of  war.  The  Eadicals  turned  out  the  Whigs,  as  they 
have  often  done,  both  before  and  since,  with  both  Whigs  and 
Tories,  but  they  and  their  peace  friends  never  succeeded  to  office. 

'^  Sic  vos  non  vobis,  nidificatis,  aves  : 
8ic  vos  non  vobis,  vellera  fertis,  oves  : 
Sic  vos  non  vohis,  mellificatis,  apes  : 
Sic  vos  non  vobis,  fertis  aratra,  Doves." 

But  in  cases  of  apparent  conflict  between  the  parties,  we  fre- 
quently find  that  they  are  at  variance  on  points  of  detail;  that 

^  Martin's  Life  of  the  Prince  Consort,  v. 
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they  are  di8CU8smg  facts ;  that  in  reality  the  question  before  them 
is  one  for  a  jnry,  in  which  men  with  the  very  best  intentions  and 
the  highest  sense  of  duty  may  differ.  We  see  examples  of  this 
in  such  cases  as  the  Cagliari  in  1859,^  where  both  parties  were  at 
one  on  fundamental  principles,  but  the  Opposition  seemed  to  think 
that  the  Government  had  not  been  so  skilful  as  it  might  have  been 
in  their  application. 

Again,  it  will  be  found  that  many  of  the  questions  in  which  the 
parties  differ  are  constitutional,  though  they  may  have  a  direct 
reference  to  foreign  politics  and  international  relations.  Thus  in 
the  case  of  the  Busso-Dutch  Loan,^  Earl  Grey's  Government  was 
strongly  attacked  because  they  had  paid  large  sums  without  the 
consent  of  Parliament.'  It  was  tacitly  if  not  expressly  admitted 
that  if  the  Tories  had  been  in  power  they  would  have  entered  into 
the  treaty;  but  as  the  Government  had  acted  unconstitutionally 
in  not  consulting  Parliament  earlier,  the  attack  which  began  at 
one  point  soon  spread  along  the  whole  line,  and  the  vote  might 
have  been  adverse  had  not  many  of  the  Whigs  voted  against  their 
consciences  to  save  the  Government,  and  so  secure  the  Seform 
Bill,  which  was  of  more  importance  to  them  than  any  foreign 
policy.  Further,  the  questions  on  which  the  parties  appear  to 
divide  have  often  been  pure  questions  of  law,  and  discussed  very 
much  as  such.  Thus  we  find  the  Tories  under  the  Duke  of  Wei* 
hngton  attacking  Earl  Grey's  Ministry  on  the  subject  of  the 
neutrality  which  they  were  observing  in  the  civil  war  in  Portugal. 
Both  sides  refer  to  Grotius,  Vattel,  and  other  well-known  author* 
ities  on  international  law.  The  argument  looks  more  like  one 
in  a  law  court  than  a  parliamentary  one.  The  Tories  held  that 
neutrality  meant  strict,  stringent,  active  neutrality,  where  the 
Government  should  pridvent  fldl  private  individuals  from  taking 
part  in  the  war.  The  Whigs  maintained  strenuously  that  the  State 
had  nothing  to  do  with  individuals ;  and  in  consequence,  in  1832, 
a  bill  for  the  repeal  of  the  Foreign  Enlistment  Act  was  carried  in 
the  Commons  with  hardly  a  comment,  and  dropped  in  the  Lords 
because  they  had  not  time  to  consider  it  at  the  close  of  the  session. 
The  bill  was  approved  of  by  Earl  Grey,  and  he  indicated  that  the 
Government  might  support  it  next  year.  Next  year  it  was  again 
carried  in  the  Commons  and  then  disappeared.  The  subject  slepo 
tfll  the  Alabama  case  again  drew  attention  to  the  subject.  The 
Keport  of  the  Neutrality  Law  Commissioners  was  signed  in  1868 
by  men  of  all  parties,  and,  at  least  as  far  as  ships  and  shipbuilding 
were  concerned,  went  as  far  as  the  Tories  would  have  dreamed  of 
pushing  their  theories  in  1832.  And  in  1870  we  have  the  new 
Foreign  Enlistment  Act  passed  without  any  serious  discussion, 
and  duties  imposed  on  the  BritLsh  Government  which  would  have 

^  MartenB,  CauaeB  C^l&bies,  v.  600. 

>  Hertslet,  Map  of  Europe  by  Treaty,  ii.  872. 

*  3  Hansard,  ix,  1162 ;  xiv.  560. 
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horrified  the  Whigs  of  1833.  But  while  the  Whigs  have  thus 
been  educated  as  to  ideas  of  contraband  in  ships,  they  still  adhere 
to  the  older  and,  I  think,  sounder  ideas  in  regard  to  the  export  of 
arms  and  munitions  of  war.^  Here,  then,  we  have  a  case  where 
the  one  party  adopted  without  any  remark  opinions  maintained  by 
their  opponents  which  their  predecessors  had  rejected  forty  years 
before.  During  the  civil  war  in  America  the  questions  as  to  re- 
cognition, international  blockade,  and  contraband  which  arose  were 
discussed  in  the  Houses  of  Parliament  in  quite  a  legal  spirit. 

I  have  now  left  little  more  time  than  to  enumerate  a  few  causes 
in  which  the  parties  as  such  have  divided  on  foreign  questions, 
and  where  the  special  tenets  of  the  party  in  power  have  coloured 
its  policy. 

And  first,  the  Conservatives  have  generally  expressed  themselves 
as  much  more  suspicious  of  France  than  their  opponents.  Thus 
they  opposed  the  formation  of  the  kingdom  of  Belgium  in  case  it 
might  become  merely  a  French  province.  The  disclosures  of  the 
plans  of  the  late  French  Emperor  show  that  their  fears  were  not 
without  foundation  ;^  but  on  the  other  band,  the  festivities  of  last 
summer  in  that  kingdom,  which  some  of  you  may  have  seen,  show 
that  the  Whig  policy  was  on  the  whole  sound.  A  good  deal  of 
the  opposition  to  the  French  Commercial  Treaty  of  1860  came 
from  the  Tory  side,  but  there  was  nothing  approaching  a  party 
division  on  the  subject.  Our  volunteer  army  owes  its  origin  to 
this  suspicion,  but  all  parties  are  agreed  as  to  its  utility.  Not- 
withstanding this.  Conservatives  have  been  as  anxious  as  the 
Liberals  to  cultivate  peace  with  France,  and  we  have  seen  it  was 
the  former  who  recognised  the  revolutionary  government  of  Louis 
Philippe  and  Napoleon  III. 

In  the  affairs  of  Spain  and  Portugal,  again,  the  Tories  have  been 
accused  of  supporting  in  their  speeches  despots  against  constitu- 
tional monarchs.  But  this  was  clearly  never  intended,  and  the 
whole  matter  is  resolved  into  a  discussion  as  to  facts.  Both  sides 
in  those  unhappy  wars  were  clearly  to  blame  in  their  conduct,  and 
the  subsequent  history  of  Spain  proves  that  the  policy  of  the  Con- 
servatives might  have  been  as  successful  as  that  of  their  opponents. 

In  Italy  and  Austria  we  find  the  same  thing.  The  Cabinet 
of  Earl  Derby  did  not  countenance,  as  their  successors  did,  the 
popular  uprisings  against  Austria  and  the  small  potentates  in  the 
Peninsula.  On  the  other  hand,  the  Liberals  not  only  gave  them 
encouragement,  but  allowed  volunteers  to  join  the  Italian  army. 
The  Liberal  policy,  as  far  as  we  can  see  at  present,  appears  to  be 
justified  by  events  in  the  unification  of  Italy ;  but  the  Conserva- 
tive policy  was  more  cautious,  and  the  ultimate  result  could  not 
have  been  different.    We  cannot  wonder  at  their  caution.    Bevolu- 

^  Correspondence  with  Prussia,  in  Franoo-Pmssian  War  Papers  (1870), 
No.  3,  p.  97. 
s  Papers  as  to  Franco-Prussian  War  (1870),  No.  2, 
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tion  is  often  a  satisfactory  remedy,  but  it  is  often  dangerous,  and 
the  after  effects  on  the  constitution  of  the  patient  are  so  serious 
that  it  should  only  be  prescribed  on  the  rarest  occasions,  in  the 
most  desperate  cases,  and  by  the  boldest  and  most  skilful  of  states- 
men. Here,  then,  the  parties  differed,  not  in  the  object  aimed  at, 
viz.  the  freedom  of  the  Italian  people,  but  in  the  mode  of  attaining 
that  object. 

In  the  foregoing  remarks  I  have  indicated  very  imperfectly, 
for  the  subject  is  a  very  large  one,  the  attitude  of  our  great 
political  parties  in  regard  to  international  relations.  I  think  a 
candid  'examination  of  our  history  shows  that  party  spirit  has 
not  hitherto  affected  these  relations,  and  I  appeal  to  you  to  see  to 
it  that  as  far  as  in  you  lies  you  approach  the  study  of  such  ques- 
tions with  your  minds  unbiassed  with  party  prejudices.  If  you 
cannot  do  so,  the  work  done  here  will  be  labour  in  vain.  In  more 
ignorant  times,  and  in  other  countries  less  favoured  than  ours,  we 
find  that  questions  of  municipal  law — the  right  to  a  piece  of 
property,  the  guilt  or  innocence  of  a  criminal — have  been  decided 
by  a  vote  as  to  whether  the  parties  concerned  were  members  of 
this  or  that  faction.  I  have  mentioned  one  case — strongly  repro- 
bated at  the  time — where  this  course  was  followed  by  a  member  of 
the  House  of  Commons  as  to  a  question  of  international  law.  I 
fear  we  came  dangerously  near  this  at  last  general  election.  But 
we  may  take  comfort  and  assurance  from  the  fact,  that  just  as  in 
last  Parliament  the  Conservative  majority  was  largely  increased 
by  Liberals,  so  in  the  present  one,  notwithstanding  the  violent 
prophecies  of  embittered  and  fanatical  partisans,  a  Liberal  majority 
has  already  recognised  the  necessary  continuity  of  British  foreign 
policy.  And  thus  the  events  of  the  last  few  months  have  incon- 
testably  established  my  thesis,  that  party  politics  in  this  country 
have  no  appreciable  effect  on  our  international  relations. 
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When  we  look  around  us  for  the  materials  with  which  to  compose 
an  article  on  the  sittings  of  this  Court,  and  when  we  compaie  those 
materials  in  quantity  with  what  last  year  was  presented  to  our  view, 
certainly  the  task  would  appear  an  arduous  one ;  nevertheless  it  is,  if 
not  professionally,  at  least  scientifically,  consoling  to  know  that  some 
very  important  points  have  come  up  at  last  for  decision,  that  the 
Hood  of  technical  objections  and  keen-fought  though  wellnigh  un- 
statable  cases  is  past,  and  that  we  may  find  ourselves  really  making 
some  progress  in  a  curious  and  contradictory  branch  of  our  law, 
unearthing  cariosities  and  dissipating  contradictions.  The  shire 
of  Argyle  afforded  a  case  of  much  interest  in  Angris  Kennedy  y^ 
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John  Alexander.  Kennedy  was  last  year  on  the  roll,  and  this  year 
was  objected  to.  He  was  entered  as  joint-tenant  of  the  farm  of 
Achvlair,  and  in  the  valuation  roll  he  appeared  with  two  other 
persons  as  occupier  of  the  farm  in  question  at  a  rent  of  £71.  The 
assessor  thereupon  himself  of  his  own  accord  added  to  the  descrip- 
tion on  his  list  for  electoral  purposes  the  words  "  and  occupant " 
after  "  joint-tenant." 

The  objection  was  taken  before  the  Sheriff  that  this  alteration 
was  an  alteration  of  the  qualification  of  the  voter  made  without 
notice  or  new  claim,  and  was  ultra  vires  of  the  assessor ;  and  that, 
without  the  addition,  the  qualification  was  insufScient  For  the 
voter,  the  Sheriff  was  moved  to  add  the  words  *'  and  occupant " 
himself;  but  he  held  that  this  was  beyond  his  power  under  the  44th 
section  of  the  County  Voters  Act,  and  that  the  objection  was  well 
founded.  He  accordingly  removed  Kennedy's  name  from  the  roll. 
The  questions  in  law  submitted  for  the  judgment  of  the  Court 
were — (1)  Was  the  original  entry  sufficient  ?  (2)  Had  the  assessor 
power  to  make  the  addition  in  question  ?  and  (3)  Had  the  Sheriff 
the  power  to  do  so  ? 

The  appellant  contended  that  there  had  been  on  the  part  of  the 
assessor  a  failure  to  transcribe  properly  in  the  first  instance  the 
entry  in  the  valuation  roll,  and  accordingly  that  it  was  quite  within 
his  power  to  rectify  this  error  himself.  Beyond  this  it  was  argued 
that  the  absence  of  the  words ''  and  occupant''  was  immaterial.  The 
respondent,  however,  maintained  that  the  qualification  in  which 
alone  Kennedy  could  be  entered  was  under  the  1832  Act  That 
this  farm  was  let  to  three  persons  and  the  rent  divided  by  three 
did  not  afford  a  sufficient  qualification,  while  if  any  attempt  was 
made  to  claim  under  the  lower  franchise  of  1868,  that  was  rendered 
nugatory  by  the  absence  of  the  words  "  and  occupant,"  a  necessary 
part  of  the  condition  of  qualification  under  the  1868  Act  Such 
words  could  not  be  supplied  by  the  assessor,  they  were  in  easenti- 
alibus.  In  delivering  judgment  in  favour  of  Kennedy,  Lord  Craighill 
observed  that  as  he  was  with  the  appellant  on  the  first  question,  he 
did  not  think  it  necessary  to  go  any  farther.  He  did  not  think 
that  the  circumstance  of  personal  occupancy,  though  in  itself 
necessary  under  the  Act,  also  as  a  statutory  provision  required  to 
be  set  forth  in  the  roll.  This  1868  qualification  his  Lordship 
regarded  as  a  reduction  of  the  last  of  the  qualifications  founded  by 
the  Act  of  1832,  section  9,  which  created  tenants  of  three  classes — 
firstly,  those  under  a  fifty-seven  years'  lease  who,  whether  they  were 
in  actual  occupancy  or  not,  were  entitled  to  be  on  the  roll  if  they 
paid  a  rent  of  £10 ;  secondly,  those  who  under  a  nineteen  years* 
lease  paid  a  rent  of  £50  or  upwards,  but  did  not  necessarily  occupy; 
and  thirdly,  those  who  paid  a  £50  rent,  even  without  a  lease  for 
more  than  a  year,  but  were  in  actual  personal  occupancy.  Taking, 
then.this  1832  Act,Lord  Craighill  pointed  out  that  there  was  nothing 
in  the  description  of  the  qualification  about  occupancy,  and  that 
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what  rendered  this  more  striking  was  the  fact  that  the  form  of  claim 
in  buighs  requires  a  special  setting  forth  of  occupancy,  while  in  the 
register  where  the  claim  became  an  enrolment  nothing  further  of  the 
kind  appears.  Lord  GifiTord,  taking  the  same  view,  spoke  of  its  being 
the  policy  of  the  Act  to  enrol  every  one  really  entitled  to  vote, 
and  that  in  the  very  same  form  as  under  the  1832  Act.  Lord  Mure 
also  remarked  that  while  the  fact  of  occupancy  had  been  frequently 
for  convenience  inserted,  it  was  in  nowise  imperative. 

The  decision  is  eminently  a  satisfactory  one,  as  it  tends  to 
simplify  entries  on  the  register,  and  remove  from  it  a  load  of 
description  at  once  unnecessary,  and,  by  reason  of  risk  of  error, 
dangerous  to  those  described.  In  another  case,  that  of  Anderson  v. 
Niven,  it  was  objected  before  the  Sherifif  that  the  respondent.  Dr. 
John  Niven,  had  not  sufficient  qualification  with  regard  to  a  house 
and  shop  in  respect  of  which  he  appeared  on  the  assessor's  list  for 
Midlothian.  Dr.  Niven  and  his  sisters  were  beneficiaries  under 
the  trust-disposition  of  James  Abernethy,  and  the  trust-estate  was 
in  part  heritable  and  in  part  moveable.  The  annual  value  of  the 
heritage  is  £76,  with  a  feu-duty  of  £5  a  year,  and  the  heritage  is 
entered  in  the  valuation  roll  as  belonging  to  the  trustees.  The 
value  of  the  moveable  estate  is  £1300.  Dr.  Niven  has  right,  under 
the  deed,  to  payment  of  a  fifth  of  the  whole  estate,  and  to  the 
income  of  the  other  shares  as  they  fell  in,  and  when  the  case  came 
up  he  was  already  entitled  to  seven-fifteenths  of  the  whole  income. 
But  no  special  part  of  the  estate  was  set  aside  to  represent  this  share; 
and  it  was  accordingly  objected  that  Dr.  Niven  was  not,  as  required 
by  the  Act  of  1868,  proprietor  of  heritable  subjects  of  the  required 
amount  The  Sheriff  repelled  the  objection,  holding  that  he  was 
entitled  to  be  enrolled  as  joint-proprietor  of  the  subjects  in  question. 
The  appellant  relied  on  the  cases  of  Wilson  v.  Cowan  (7  M.  299), 
and  Anderson  v.  Ovens  (7  R  42).  The  Court,  in  unanimously 
sustaining  the  Sheriff's  judgment,  pointed  out  that  the  case  differed 
from  others  in  the  fact  of  there  being  no  express  direction  to  sell, 
merely  a  power  to  do  so.  There  was  no  allegation  that  the  trustees 
had  set  apart  for  Dr.  Niven  any  special  part  of  the  estate,  either 
heritage  or  moveables,  and  the  judges  one  and  all  held  that  in  the 
beneficiary  there  was  a  heritable  right  to  the  extent  of  seven-fifteenths 
of  the  heritage  under  the  trust-deed.  It  appears  to  us  that  had  the 
decision  been  other  than  it  was,  scarcely  any  joint-proprietor  hold- 
ing through  trustees  a  share  in  heritage,  where  there  was  also 
moveable  estate  enough  to  pay  his  share  off,  could  possibly  get  on 
the  roll ;  a  result,  to  say  the  least  of  it,  startling. 

In  Lunan  v.  Allan  the  two  partners  in  a  firm  were  joint-tenants 
of  a  woodyard  valued  at  £32,  where  their  business  was  carried  on 
by  servants,  both  partners  being  non-resident  in  the  county  of 
Linlithgow,  where  the  yard  was  situated.  In  the  yard  they  kept 
stores  of  wood,  but  there  was  no  dwelling-house  attached  to  it. 
This  was,  however,  held  to  cover  the  words  of  the  Act,  and  to  be 
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"  actual  personal  occupancy  "  in  the  statutory  sense.  The  position 
of  a  person  as  regards  his  loms  standi  qua  objector  was  the  subject 
of  appeal  in  the  case  of  Aitken  v.  Bobertson,  and  the  question  arose 
thus :  Aitken  had  been  in  the  previous  roll  qualified  as  "  tenant 
and  occupant"  of  certain  lands,  but  during  the  past  year  had 
acquired  a  qualification  as  "  proprietor."  The  assessor  very  properly 
struck  him  off  the  register  in  his  earlier  capacity,  but  entered  him 
on  his  new  list  in  right  of  his  recently  acquii^  property.  The 
Court  refused  to  allow  an  objection  taken  to  Aitken's  objection  to 
another  person  on  the  assessor's  list,  and  held  that  Aitken  was  in 
the  position  of  being  able  as  an  elector  to  object  to  the  admission 
of  another  person  to  the  rolL  Lord  Mure  observed  that  the 
objection  was  at  the  instance  of  an  elector  on  the  roll,  that  is  to  say, 
at  the  instance  of  one  who  was  qualified  to  vote  in  the  county  had 
an  election  taken  place  at  the  time  when  he  lodged  his  objection. 
Accordingly  his  Lordship  based  his  opinion  on  the  simple  view  that 
a  voter  who  is  entitled  to  vote  is  also  entitled  to  put  in  an 
objection. 

Thomson  v.  OHhert  was  also  a  case  from  Linlithgowshire. 
Thomson's  father  died  in  1875,  leaving  heritage  in  two  counties 
(Lanark  and  Linlithgow),  and  in  Glasgow  (burgh),  of  which  the 
gross  rental  was  £420.  By  his  will  he  gave  this  to  his  three  sons 
share  and  share  alike,  under  burden  of  an  annuity  of  £150  to  his 
widow,  adding  that  "for  the  better  securing  payment  of  said 
annuity  to  his  said  wife,  his  said  heritable  estate  shall  not  be  sold 
or  divided  by  his  disponees,  nor  burdened  or  encumbered  in  any 
way  so  as  to  affect  the  rents  and  annual  produce  thereof,  to  the 
prejudice  of  his  said  wife  during  her  lifetime."  The  surplus  rents 
were,  until  his  widow  died,  to  be  divided  equally  among  his 
children,  including  three  daughters.  There  were  certain  payments 
to  be  mside  to  the  daughters  at  his  wife's  death,  and  also  a  legacy 
of  £250  at  that  time  payable  to  his  grandson.  All  survive  at  the 
present  time,  and  the  annual  value  in  Linlithgowshire  was  £50 ;  to 
this  the  three  brothers  made  up  their  title  by  notarial  instrument 
containing  the  burdens  in  question. 

The  Sheriff-Substitute  sustained  an  objection  to  John  Thomson 
on  the  ground  that  the  burdens  mentioned  above  might  be  exacted 
from  any  portion  of  the  subjects  conveyed  by  the  general  disposi- 
tion and  settlement;  and  that  it  was  possible,  therefore,  for  the 
annual  value  of  the  subjects  in  Armadale  to  be  reduced  to  such  an 
extent  as  to  deprive  John  Thomson  of  the  necessary  qualification; 
and  the  question  accordingly  stated  for  the  Court  was,  whether 
Thomson  was  to  be  held  to  be  a  joint-proprietor  of  the  subjects 
and  to  the  value  entitling  him  to  be  placed  on  the  register  of 
votors  for  the  county  ? 

The  Court,  however,  unanimously,  and  without  hesitation,  held 
that  the  appellant  and  his  brothers  were  entitled  to  be  placed  on 
the  roll. 
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It  should  be  mentioned  that  these  three  appeals  from  Linlith- 
gowshire were  all  unopposed,  but  that  the  Court  refused  to 
sanction  them  de  piano  merely  in  respect  of  no  appearance,  and 
counsel  were  called  on  in  each  case  to  support  the  appeal. 

A  remarkable  decision  was  given  in  the  case  of  Stevenson  v. 
Miller,  which  if  it  is  acted  upon  in  future  years,  may  produce  not 
inconsiderable  changes  in  questions  before  the  Sheriff  Courts  as  to 
valua  The  appellant  Stevenson  had,  before  the  Sheriff,  objected 
to  the  claim  of  the  respondent  Miller  to  be  enrolled  on  the  register 
of  voters  as  *'  tenant  of  shootings  on  the  lands  of  Morham,"  on  the 
jnt>und  that  the  shootings  were  entered  in  the  valuation  roll  for 
1879-80  at  £10  only,  and  in  the  roll  for  the  current  year  at  £20. 
It  was  admitted  that  the  rent  actually  paid  for  the  shootings  for 
the  year  1879-80  was  £20,  and  that  the  assessor  had  entered  the 
sum  of  £10  in  the  roll  without  receiving  any  return  from  either 
proprietor  or  tenant,  after  the  expiry  of  the  usual  time  for  making 
such  returns,  although  Mr.  Miller  had  received  a  notice  from  the 
assessor  in  the  usual  form,  stating  that  the  shootings  were  entered 
at  £10,  to  which  he  took  no  exception.  The  Sheriff-Substitute 
sustained  the  claim  to  be  entered  on  the  roll  of  voters,  and  the 
question  stated  by  him  was,  whether  it  was  competent,  in  the 
circumstances,  to  admit  proof  of  value  to  contradict  the  entry  in 
the  valuation  roll  for  1879-80,  in  support  of  a  claim  under  section 
6  of  the  statute  ?  (31  and  32  Vict.  c.  48.)  It  was  urged  for  the 
appellant  that  the  words  of  the  section,  '*  Is  and  has  been  during 
the  twelve  calendar  months  immediately  preceding  the  last  day 
of  July  in  the  actual  personal  occupancy  as  tenant  of  lands  and 
heritages  within  the  county  of  the  annual  value  of  £14  or  upwards, 
as  appeariTig  in  the  valvxttion.  roll  of  such  county,"  could  have  only 
one  meaning,  viz.  that  the  valuation  roll  was  conclusive  as  to  value. 
This  view  was  supported  by  Alexander  v.  Thomson  (19th  Dec. 
1868, 7  Macph.  325),  where  it  was  laid  down  in  a  precisely  similar 
case  that  vsdue  could  not  be  supplemented  aliunde.  Here  the 
omission  was  the  act  of  the  voter  himself,  and  he  could  not  get  the 
benefit  thereby.  He  had  escaped  taxation  at  the  cost  of  his  vote. 
Had  the  omission  been  one  of  an  official  it  was  duly  provided  for, 
but  that  was  not  so.  The  respondent,  on  the  other  hand,  urged 
the  use  of  the  singular  in  the  Act ;  had  it  been  intended  to  embrace 
two  years'  valuation  rolls  in  the  period,  the  plural  would  have  been 
used.  Beference  was  also  made  to  the  Valuation  Act  (17  and  18 
Vict  c.  91)  and  its  provisions,  and  it  was  maintained  that  the 
reference  to  the  valuation  roll  was  a  prospective  arrangement.  The 
case  of  MaiUand  v.  WOaw,  decided  in  an  opposite  way  on  the  same 
day  as  AUxandjer  y.  Thomson,  was  also  cited.  The  appellant 
further  maintained  that  the  Act  contemplated  only  one  valuation 
roll  as  being  in  force  at  any  one  time ;  there  were  never  t%Do,  for  as 
soon  as  a  new  one  came  into  operation  the  old  one  ceased  to 
operate  save  as  regards  its  own  period,  then  past  (Nicolson,  p.  66). 


20  THE  REGISTBATION  APPEALS  OF  1880. 

The  argument  of  the  respondent  came  to  this,  that  value  had  only 
been  shown  from  Whitsunday  1880  to  July  1880,  instead  of  from 
31st  July  1879  till  31st  July  1880,  and  yet  that  this  would  be 
sufficient.  Lord  Gifford  in  his  opinion  said  that  the  roll  which 
was  conclusive  of  value  in  the  case  was  the  roll  of  1880.  There 
was  nothing,  he  thought,  in  the  Act  to  show  that  the  roll  of  1879 
was  conclusive  as  well  Occupation  for  twelve  months  was,  as  both 
his  Lordship  and  Lord  Craighill  held,  necessary,  but  to  such 
occupancy  value  only  on  the  1880  roll  was  sufficient.  In  other 
words,  whatever  the  value  before  Whitsunday,  so  long  as  there  was 
twelve  months*  occupancy,  and  sufficient  value  after  Whitsunday, 
it  was  enough.  Lord  Mure  did  not  express  an  opinion  on  this 
more  general  view,  as  in  the  case  at  issue  the  rent  paid  for 
1879-80  was  admittedly  £20,  though  only  £10  appeared  on  the 
valuation  roll.  His  Lordship  further  dwelt  on  the  provisions  of 
section  17  of  the  Burgh  Voters  Act,  1856,  as  never  repealed,  and  as 
having  itself  been  passed  to  modify  the  1854  Valuation  Act.  This 
was  the  law  up  to  1861,  and  then  the  County  Voters  Act  was 
passed  directing  the  valuation  roll  of  the  year  to  be  laid  upon  the 
table  before  the  Sheriff.  The  valuation  roll  of  1879  was,  his  Lord- 
ship thought,  being  used  to  cut  down  that  of  1880,  and  it  was 
therefore  competent  to  rebut  the  evidence  of  the  1879  roll  by  parole, 
and  to  show  that  the  old  roll  was  wrong  and  the  new  one  right, 
such  right  being  given  by  the  1856  Act.  We  venture  to  remark 
upon  this  judgment,  that  as  regards  the  1856  Act  it  was  applicable 
to  burghs,  and  it  is  quite  easy  to  mark  a  broad  distinction  between 
a  household  franchise  and  one  so  regulated  as  that  in  counties  under 
the  1868  Act.  The  further  and  more  general  question,  if  it  had 
been  thus  decided  formerly,  would  have  rendered  quite  unnecessary 
all  the  numerous  valuations  and  so  forth  that  have  taken  place,  for 
example,  in  Midlothian  during  the  last  year,  at  Tynecastle  and 
elsewhere.  It  would  not  have  signified  what  the  value  of  the  land 
was  at  31st  January.  It  might  then  be  of  no  value  corresponding 
to  what  was  requisite  for  the  franchise,  provided  only  it  was  in  the 
possession  of  the  person  who  was  to  claim  on  it,  and  provided  that 
by  Whitsunday  it  had  attained  the  needful  value.  There  can  be  no 
doubt  that  where  a  man,  for  instance,  drains  a  marsh  worth  but  6d. 
per  annum,  and  by  the  next  year  makes  it  worth  £5  per  annum,  it 
seems  rather  hard  to  require  him  to  show  from  the  valuation  roll 
of  each  year  going  to  make  up  his  twelve  calendar  months  the 
requisite  value,  still  we  feel  difficulty  in  exactly  tracing  out  where 
the  statutes  on  the  subject  would  enable  him  to  get  upon  the  roll. 
There  have  been  on  this  question  of  value  already  many  contra- 
dictory judgments,  and  we  confess  to  a  fear  lest  this  last  decision 
may  not  have  set  the  matter  even  yet  at  rest. 

A  question  as  to  the  necessity  for  a  written  mandate  in  making 
a  claim  was  decided  in  favour  of  a  simple  authority  without 
written  mandate  by  the  Sheriff  of  Boxburghshire,  and  in  an  opposite 
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manner  by  the  Sheriff-Substitute  at  Peebles.  In  the  Boxburghshire 
case  an  appeal  {Rviherford  v.  Lockie)  was  taken,  but  in  the  Peebles 
case  the  matter  went  no  farther.  The  circumstances  in  the  former 
case  were  as  follows:  Bobert  Lockie  claimed  to  have  his  name 
entered  on  the  roll  of  voters  as  tenant  and  occupant  of  house  and 
land,  Damick.  The  claim  was  signed  by  Balph  Dunn,  solicitor, 
Melrose,  "  agent  for  Eobert  Lockie."  The  appellant  objected  that 
the  claim,  not  being  signed  by  the  claimant  himself,  could  not  be 
received ;  and  that  Mr.  Dunn  had  no  written  mandate  or  authority 
to  sign  the  claim.  It  was  proved  by  parole  evidence  that  Lockie 
had  personally  and  previously  instructed  Mr.  Dunn  to  get  him  put 
on  the  register,  and  had  authorized  him  to  sign  a  claim,  and  do 
whatever  was  necessary  to  that  end.  The  tenancy  and  occupancy 
were  established,  and  the  value  was  admittedly  sufficient.  No 
other  objection  was  taken,  and  the  claim  was  in  all  respects  in 
itself  unobjectionable.  The  Sheriff  held  that  the  authority  to  sign 
the  claim  was  sufficiently  proved,  and  that  it  was  not  requisite  that 
the  authority  should  be  in  writing,  or  that  a  written  mandate  should 
be  granted. 

The  Court  unanimously  sustained  the  Sheriff's  judgment  and  the 
claim«  It  was  strongly  urged  that  under  the  1861  Act  a  written 
authority  was  requisite,  but  Lord  Gifford  remarked  that  such  an 
objection  was  very  technical  in  its  character,  and  that  if  a  man  can 
without  written  authority  sell  an  estate  for  a  client,  surely  he  can 
equally  without  written  mandate  make  a  claim  to  put  a  client  on 
the  register.  It  may  be,  Lord  Craighill  pointed  out,  a  relevant 
inquiry  whether  truly  the  agent  had  sufficient  authority  to  act  for 
the  client,  but  that  here  was  not  the  point.  We  may  also  be 
allowed  to  quote  Lord  Mure,  who  said  (County  Voters  Act,  1861, 
sec.  25),  "  *  Every  mandate  produced  to  the  Court,  and  bearing  to 
be  signed  by  any  person  entitled  to  give  or  to  support  any  notice 
of  claim  or  of  objection,  shall  be  prima  fade  a  sufficient  mandate.' 
If  then,"  his  Lordship  continued,  "it  is  to  be  prima  fade  a 
sufficient  mandate,  it  is  implied  that  you  may  bring  evidence  to 
prove  something  more,  viz.,  that  the  agent  was  instructed  to  sign 
it"  The  judges,  it  may  in  conclusion  be  observed,  all  pointed  out 
how  much  the  spirit  of  the  Acts  was  opposed  to  any  difficulty  in 
lodging  claims,  and  indicated  a  strong  opinion  against  anything 
calculated  to  increase  the  technical  requirements  of  the  statutes  in 
this  direction. 


THE  PUNISHMENT  OF  FRAUDULENT  BANKEUPTS 
IN  ITALY,  DENMABK,  AND  SWEDEN. 

The  subject  of  fraudulent  bankruptcy  has  recently  been  brought 
before  the  attention  of  the  public,  we  do  not  mean  in  the  way  with 
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which  the  public  have  been  made  only  too  familiar  with  it,  but  by 
the  provisions  for  the  punishment  of  fraudulent  debtors  contained 
in  the  Debtors  (Scotland)  Act  (43  and  44  Vict  c.  34),  passed  in 
the  last  session  of  Parliament,  to  which  attention  was  called  in  a 
recent  number  of  this  Journal.  Just  about  the  time  the  bill,  now 
become  an  Act,  was  passing  through  the  House  of  Commons,  one 
of  the  valuable  series  of  reports  by  her  Majesty's  representatives 
in  foreign  countries  on  social  and  commercial  subjects — ^a  report 
on  the  law  of  Denmark,  Italy,  and  Sweden  relative  to  the  punish- 
ment of  fraudulent  bankrupts — was  presented  to  Parliament  It 
may  interest  our  readers  to  give  some  account,  derived  from  this 
report,  of  the  laws  of  these  countries  relative  to  the  definition  of 
the  offence  of  fraudulent  bankruptcy  and  the  punishment  of  the 
offence.  Fraudulent  bankrupts  in  this  country  may  think  the  law 
on  the  subject  as  now  altered  severe  enough,  and  their  creditors 
may  be  of  an  opposite  opinion.  But  at  any  rate,  as  will  be  seen 
from  this  sketch,  our  law,  as  compared  with  the  laws  of  the 
countries  mentioned,  is  mild  in  the  extreme. 

In  Italy,  according  to  the  Commercial  Code,  a  bankrupt  mer- 
chant is  guilty  of  fraudulent  bankruptcy  who  has  withdrawn  his 
books,  withheld  or  concealed  a  portion  of  his  funds,  or  who  in 
books  or  documents,  or  in  legal  and  private  papers,  or  in  his 
balance-sheet,  has  fraudulently  represented  himself  as  a  debtor  for 
sums  he  was  not  owing. 

In  the  case  of  a  bankrupt  company  the  directors  are  guilty  of  the 
offence  if  they  fraudulently  omit  to  publish  the  contract  of  associa- 
tion in  the  manner  the  law  prescribes,  or  falsely  represent  the 
capital  subscribed  or  spent,  or  have  given  dividends  manifestly 
not  existing,  and  have  thus  diminished  the  capital  of  the  company, 
or  fraudulently  withdrawn  amounts  greater  than  those  fixed  by 
the  contract  of  association,  or  fraudulently  or  in  consequence  of 
fraudulent  operations  bring  about  the  bankruptcy  of  the  company. 

According  to  the  Italian  Penal  Code,  fraudulent  bankrupts  are 
punished  with  imprisonment,  with  or  without  hard  labour  accoixiing 
to  the  gravity  of  the  offence.  Persons  guilty  of  simple  bankrupt^/ 
are  punished  with  imprisonment  for  not  less  than  one  month  or 
more  than  two  years.  Agents  of  exchange  and  brokers  guilty  of 
simple  bankruptcy  are  punished  with  imprisonment  for  not  less 
than  five  years,  and  also  with  hard  labour  for  a  certain  period ;  if 
of  fraudulent  bankruptcy,  they  are  punished  with  the  maximum  of 
hard  labour. 

The  law  of  Denmark  is  severe  on  bankrupts.  Not  only  fraudu- 
lent but  negligent  bankrupts  are  punishable  under  it. 

Fraudulent  bankrupts  are  thus  dealt  with  by  section  260  of  the 
Civil  Penal  Code:  "Any  person  who,  after  being  declared  a 
bankrupt,  or  at  the  time  when  he  could  foresee  his  approaching 
bankruptcy,  does  anything  for  his  own  gain  to  prevent  the  estate 
from  receiving  all  that  would  be  due  to  it,  or  who,  with  the  afore- 
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said  motive  of  gain,  contracts  any  new  debts,  is  punished,  according 
to  the  gravity  of  his  offence,  either  with  imprisonment  with  hard 
labour  for  a  period  not  exceeding  six  years,  or  else  with  imprison- 
ment of  not  less  than  thirty  days  on  an  alternate  diet  of  bread  and 
water  and  the  ordinary  prison  fare." 

The  granting  of  undue  preferences  by  a  bankrupt,  even  without 
intent  to  benefit  himself,  is  by  section  261  of  the  same  code  made 
an  offence  punishable  by  imprisonment,  not  exceeding  thirty  days, 
on  an  alternate  diet  of  rye-bread  and  water  and  the  ordinary  prison 
fare ;  or,  under  extenuating  circumstances,  with  common  imprison- 
ment for  not  less  than  thirty  days. 

A  correspondent  of  the  Times  recently  suggested  that  grossly 
irregular  keeping  of  books  or  the  non-keeping  of  books  by  a 
merchant  who  becomes  bankrupt  should  be  made  a  punishable 
offence.  The  heart  of  this  correspondent  would  be  delighted  if  he 
read  the  provisions  of  the  Danish  law  upon  the  subject.  By  a 
supplementary  law  on  bankruptcy  of  25th  March  1872  it  is  pro- 
vided that  "  eveiy  person  who  according  to  this  law  is  considered 
to  be  a  merchant,  shipbroker,  or  manufacturer,  shall  be  bound  to 
draw  up  once  a  year  a  statement  of  his  assets  and  liabilities,  and 
to  enter  the  same  in  his  ledger  or  in  a  book  kept  by  him  for  that 
special  purpose ;  and  if  any  such  person  who  is  declared  a  bank- 
rupt shall  be  found,  dishonestly  or  with  a  fraudulent  purpose,  to 
have  entered  a  statement  in  his  said  book  or  ledger  which  is  not 
in  accordance  with  the  real  facts,  or,  through  carelessness,  to  have 
omitted  to  enter  a  statement  as  aforesaid,  or  to  have  entered 
one  that  contains  gross  blunders,  he  shall  be  liable,  according 
to  the  extent  of  his  offence,  to  the  punishments  prescribed  by 
paragraphs  1  and  2  respectively  of  section  262  of  the  Common 
Penal  Code." 

The  said  section  262  provides  (1)  as  to  fraudulent  keeping  of 
books,  that  any  person  who  is  bound  to  keep  books,  if  it  is  found 
when  declared  bankrupt  that  he  has  falsified,  removed,  or  destroyed 
any  of  them,  or  kept  them  improperly,  or  with  a  fraudulent  intent 
has  omitted  to  keep  them,  is  punishable  by  imprisonment  in  the 
House  of  Correction  for  not  more  than  two  years,  or  else  by  im- 
prisonment for  not  less  than  thirty  days  on  an  alternate  diet  of 
bread  and  water  and  the  ordinary  prison  fare. 

The  same  section  provides  (2)  as  to  irregular  keeping  of  books, 
that  if  the  bankrupt  is  shown  to  have  committed  gross  irregu- 
larities in  the  keeping  of  his  books,  although  no  animvs  Iticri 
faciemii  is  proved,  he  is  punishable  with  common  imprisonment 
not  exceeding  six  months. 

There  is  one  little  point  with  regard  to  which  the  intention  of 
these  two  provisions  taken  together  is  not  clear.  One  of  the 
offences  under  the  first  part  of  the  section  is  keeping  books 
improperly ;  the  offence  under  the  second  part  is  gross  irregularity 
in  keeping  books.    Is  not  gross  irregularity  in  keeping  books. 
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keeping  books  improperly  ?    Yet  these  are  made  distinct  offences, 
and  the  latter  is  much  more  severely  punishable  than  the  former. 

A  stringent  provision,  and  one  going  much  farther  than  any  yet 
proposed  to  be  introduced  into  our  law,  is  that  contained  in  section 
263,  to  the  effect  that  any  person  whose  bankruptcy  has  been 
caused  by  extravagant  living  out  of  all  proportion  to  his  means, 
and  whereby  he  has  brought  serious  losses  on  his  creditors,  shall 
on  the  demand  of  any  creditor  be  punished  by  common  imprison- 
ment. 

There  are  four  kinds  of  imprisonment  applicable  to  fraudulent 
or  negligent  bankrupts — (1)  Imprisonment  with  hard  labour, 
answering  to  our  penal  servitude.  (2)  The  House  of  Correction  for 
long  sentences,  and  where  the  usual  prison  discipline  is  undergone, 
but  hard  labour  is  not  inflicted.  (3)  Imprisonment  for  not  more  than 
thirty  days  on  a  diet  of  rye-bread  and  water,  alternating,  generally 
in  periods  of  five  days,  with  the  ordinary  prison  fare.  After  thirty 
days,  if  the  imprisonment  is  for  a  longer  period,  the  prisoner  is 
allowed  the  ordinary  prison  fare.  (4)  Common  imprisonment, 
which  is  limited  to  personal  restraint. 

Let  us  next  turn  to  the  law  of  Sweden  on  this  subject.  The  ex- 
tracts from  the  Swedish  law  contained  in  the  report  consist  of  three 
parts — ^the  text  of  the  bankruptcy  law,  extracts  from  the  Criminal 
Code,  and  notes  appended  by  M.  Weser,  the  editor  of  that  work. 
The  provisions  of  the  Swedish  law  are  succinctly  as  follows :  Any 
bankrupt  who  is  guilty  of  fraud  in  respect  of  his  creditors,  to  wit, 
who  has  purchased  goods  under  a  borrowed  name,  and  has  not 
stated  them  in  his  assets,  or  under  pretext  of  purchase  or  other 
agreement  has  withdrawn  property  from  the  bankrupt  estate,  or  in 
any  other  way  has  spent,  disposed  of,  or  removed  any  part  of  his 
property,  or  in  collusion  with  a  feigned  creditor  has  stated  a  false 
debt,  is  punishable  with  imprisonment  with  hard  labour  for  a  term 
not  less  than  two,  and  not  more  than  six  years,  and  is  declared  un- 
worthy to  enter  the  public  service,  or  of  exercising  the  privileges  of 
an  elector,  or  of  becoming  a  candidate  in  any  election  in  which  the 
exercise  of  such  privileges  may  be  regarded  as  a  proof  of  enjoying 
the  confidence  of  his  fellow-citizens. 

The  keeping  of  false  books  by  a  bankrupt  relative  to  his  dealings, 
business,  or  transactions,  and  the  wilfully  destroying,  concealing,  or 
altering  such  books,  or  rendering  them  illegible,  are  similarly 
punished. 

Dishonest  acts  to  the  loss  of  the  creditors,  though  not  done  by 
the  bankrupt  with  a  view  to  benefit  himself,  are  also  severely 
punishable.  A  bankrupt,  who  after  having  himself  applied  to 
surrender  his  estate  to  his  creditors,  or,  in  the  case  of  compulsory 
bankruptcy,  after  the  application  of  his  creditors  has  been  notified 
to  him,  has  unlawfully  disposed  of  any  part  of  his  estate,  although 
he  may  not  have  done  so  with  fraudulent  intent  to  benefit  himself, 
or  who,  knowing  his  insolvency  or  inability  to  meet  his  UabilitieSi 
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disposes  of  property  at  such  value  that  his  creditors  suffer,  or  may 
suffer,  any  important  losses,  is  punishable  by  imprisonment,  with 
or  without  hard  labour,  for  a  term  not  less  than  six  months,  or 
more  than  two  years,  and  is  declared  unworthy  to  enjoy  the  con- 
fidence of  his  fellow-citizens,  as  in  the  case  of  the  first-mentioned 
offenca  If,  however,  such  bankrupt  subsequently  proves  to  the 
Court  that  he  has  fully  satisfied  his  creditors,  he  is  to  be  restored 
to  his  previous  legal  status  with  regard  to  his  fellow-citizens. 

With  regard  to  the  deprivation  of  status,  the  Criminal  Code  varies 
from  the  Iwinkruptcy  law  in  this  respect,  that  it  provides,  in  regard 
to  the  first-mentioned  offence,  that  the  bankrupt  shall  be  declared 
unworthy  of  the  confidence  of  his  fellow-citizens  either  for  life  or 
for  a  prescribed  term ;  and,  in  regard  to  the  second,  that  he  shall  be 
80  declared  unworthy  for  a  prescribed  term. 

like  the  Danish  law,  the  Swedish  law  imposes  a  punishment 
for  reckless  or  extravagant  conduct  by  which  bankruptcy  has  been 
brought  on.  A  bankrupt  who  has  shown  recklessness  or  absolute 
carelessness  in  respect  of  the  interests  of  his  creditors,  to  wit,  for 
his  household  or  personal  expenditure,  or  by  gambling,  or  by 
Bpeculative  transactions,  or  by  thoughtlessly  entering  into  security 
for  others,  has  lost  amounts  unreasonably  out  of  proportion  to  his 
position  and  resources,  or  within  thirty  days  of  bankruptcy  has 
taken  or  sold  goods  on  credit,  or  sold  property  without  being  able 
satisfactorily  to  account  for  the  proceeds ;  or  after  having  become 
so  insolvent  that  he  ought  to  have  known  he  was  unable  to  meet 
his  liabilities,  has,  with  the  evident  intention  of  delaying  his 
bankruptcy,  continued  his  business  or  transactions,  and  at  the 
same  time  by  borrowing  money,  or  taking  goods  at  credit,  or  selling 
goods  at  a  price  evidently  below  their  real  value,  or  favoured  one 
creditor  to  the  loss  of  the  others,  such  bankrupt  shall  be  punished 
with  imprisonment  for  a  term  of  not  less  than  two  months,  and  not 
more  than  two  years.  If,  however,  such  bankrupt  shows  that  he  has 
fully  satisfied  his  creditors  he  is  released  from  further  liability. 

If  the  bankrupt  is  engaged  in  a  business  in  connection  with 
which  books  should  be  kept,  and  has  not  carefully  and  correctly 
kept  such  books,  he  is  liable  to  a  like  punishment.^ 

^  The  proyisions  of  the  Royal  Ordoanaace  of  4th  May  1855  regarding  the 
keeping  of  merchants'  books  are  curiously  and  indeed  absurdly  strict  and 
minute.  The  books  prescribed  to  be  kept  are  day-book,  letter  copy-book,  and 
account-book.  In  the  day-book  are  to  be  entered  day  by  day,  in  the  order  they 
occur,  all  agreements,  transactions,  and  business,  without  exception,  which  the 
merchant  has  concluded  in  connection  with  his  business  ;  ana  all  claims  and 
debts  which  have  arisen ;  the  names  of  the  creditors  and  debtors ;  the  bills  of 
exchange  and  other  securities  issued,  accepted,  or  indorsed ;  the  cash  amounts 
received  or  paid  during  the  day,  and  especially  the  goods  sold  on  credit, 
h^^thecated  or  pledged.  In  the  day-book  are  also  to  be  entered  the  moneys 
withdrawn  for  the  support  of  the  household,  and  the  price  of  goods  taken  from 
the  stock  for  the  use  of  the  household.  The  letter  copy-book  must  contain 
correct  copies  of  all  letters  sent  on  business  in  the  order  of  their  dates. 
Letters  received  are  alio  to  be  kept  in  the  order  of  their  dates.    The  stock- 
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If  the  bankrupt  who  has  been  sentenced  for  any  of  the  offences 
mentioned  in  the  last  two  paragraphs  should  prove  that  he  has  fully 
satisfied  his  creditors,  he  is  to  be  released  from  any  further  liability. 

A  bankrupt  who  absconds  on  account  of  debt,  and  does  not 
return  within  six  months,  or  one  who  has  been  imprisoned  for 
refusing  to  give  information  relative  to  the  position  and  assets  of 
the  estate,  and  still  refuses  to  comply,  is  punishable  with  imprison- 
ment, with  or  without  hard  labour,  for  not  less  than  six  months  or 
more  than  two  years ;  but  on  proving  that  he  has  fully  satisfied  his 
creditors  his  liability  ceases. 

A  person  convicted  of  having  been  in  secret  collusion  with  the 
bankrupt,  by  assisting  him  to  conceal  or  remove  property,  or  under 
false  pretences  to  reduce  any  of  the  assets  of  the  bankrupt  estate, 
or  who  has  proved  any  false  claim,  is  to  be  sentenced  to  imprison- 
ment with  hard  labour  for  not  less  than  two  or  more  than  six 
years,  and  is  to  be  declared  unworthy  of  the  confidence  of  his 
fellow-citizens  for  life  or  for  a  prescribed  term. 

If  a  creditor,  in  consideration  of  any  advantage  agreed  upon 
between  him  and  the  bankrupt,  or  any  one  on  bis  behalf,  votes 
contrary  to  his  judgment  at  a  meeting  of  creditors,  or  has  otherwise 
secretly  made  an  agreement  in  his  own  favour,  he  forfeits  to  the 
estate  half  the  value  of  the  advantage  for  which  he  has  contracted, 
or  is  imprisoned  for  not  less  than  one  month  and  not  more  than 
one  year. 

If  a  bankrupt  absconds  after  having  been  accused  of  having  acted 
fraudulently,  dishonestly,  or  recklessly,  judgment  is  to  be  passed 
upon  him  notwithstanding. 

Provision  is  made  for  the  sentence  passed  upon  a  fraudulent  or 
an  absconding  bankrupt  being  published  in  the  newspapers. 

So  strict  a  look-out  is  kept  to  discover  any  case  of  fraud  by  a 
bankrupt,  that  it  is  made  the  duty  of  the  judge,  when  a  bank- 
ruptcy is  declared,  to  give  notice  thereof  to  the  public  acci^ser  of 
the  place,  who  is  to  have  access  to  aU  the  documents  in  the  posses- 
sion of  the  trustees  or  assignees  which  may  afford  information 
concerning  the  bankrupt's  affairs. 

A  limit  is  set  to  the  time  within  which  a  prosecution  may  be 
.  instituted.     Where  the  penalty  enacted  does  not  exceed  imprison- 
ment, the  liability  to  prosecution  expires  at  the  end  of  two  years, 
and,  where  it  does  not  exceed  imprisonment  with  hard  labour,  at 
the.end  of  five  years. 

book  is  to  be  commenced  at  the  time  the  merchant  commences  business, 
and  is  to  contain  an  exact  specification  of  all  his  real  and  moveable  pro- 
perty, his  stock  of  goods  witn  the  value  thereof,  his  claims  and  debts,  and 
the  amount  he  possesses  in  cash.  Within  the  fiist  six  months  of  each  year  a 
balance-sheet  is  to  be  drawn  up  shovring  the  debts  and  assets  at  the  end  of  the 
preceding  mercantile  year ;  and  this  bahince-sheet  is  to  be  entered  in  the  stock- 
Dook.  A  number  of  other  minute  provisions  follow.  It  is  provided  that  any 
merchant  who  does  not  observe  these  provisions  shall  be  liable  to  the  penalties 
enacted  by  the  law  of  bankruptcy  recited  in  the  text. 
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Amongst  the  minor  measures  which — unless  the  Iiish  question 
overwhelms  everything  else — the  nation  may  reasonably  expect 
to  see  introduced  and  become  law  during  the  approaching  session 
of  Parliament  is  one  dealing  with  the  treatment  and  punishment 
of  juvenile  offenders.  Sir  William  Harcourt,  without  committing 
himself  to  any  scheme  of  reform,  has  been  calling  for  opinions 
from  the  various  bodies  of  magistxates  throughout  England ;  and 
the  lord  Advocate,  on  his  behalf,  has  been  inviting  the  Scottish 
Sheriffs  to  give  their  views  upon  the  amendment  of  the  law.  What 
has  startled  the  Home  Secretary  are  the  severe  sentences  of  impri- 
sonment which  from  time  to  time  are  pronounced  upon  mere  chil- 
dren for  petty  offences.  No  doubt,  in  several  of  these  cases,  the 
circumstances  when  made  public  go  some  length  to  justify  the 
magistrate,  but  more  frequently  her  Majesty's  clemency  has  to  be 
exercised,  and  the  sentence  quashed  or  modified.  With  confidence 
we  assert  that  English  magistrates  are  far  more  to  blame  in  this 
matter  than  Scottish.  This  may  be  traced  to  two  causes.  In  the 
first  place,  England  is  the  country  of  the  great  unpaid,  ruled  to  a 
large  extent  by  very  petty  J.P.'s ;  by  rectors  and  vicars  who  have 
abandoned  the  study  of  the  Gospel  for  an  imperfect  acquaintance 
with  the  law,  and  exhibit  a  strange  inconsistency  between  their 
pulpit  and  bench  performances ;  by  squires,  big  and  little,  titled 
and  untitled,  who  seem  determined  that  if  the  cases  brought  before 
them  are  trifling,  this  at  least  shall  not  be  said  of  the  sentences. 
There  is  certainly  some  call  for  reform  when  a  clergyman  can  have 
the  barbarity  to  imprison  for  the  theft  of  a  single  flower.  Another 
cause  is  the  prevalence  of  private  prosecutions.  In  Scotland  the 
majority  of  the  offences  committed  by  children  are  such,  at  com* 
mon  law,  as  injuries  to  property  or  thefts.  They  are  prosecuted  at 
the  instance  of  the  Procurator-Fiscal,  and  no  costs  are  awarded. 
The  fine,  or  its  equivalent,  is  consequently  trifling.  In  England 
there  is  besides  the  fine  the  costs  of  the  complainer,  whose 
window  has  been  broken  or  turnip  stolen,  to  be  met,  and  they 
necessarily  are  far  heavier  than  the  mere  fine.  Hence  either  the 
unfortunate  parent  of  the  child  is  involved  in  a  heavy  penalty,  or 
the  young  culprit  is  sent  to  prison  for  possibly  several  weeks.  In 
Scotland  juveniles  have  not  so  much  cause  to  complain.  Tried 
for  the  most  part  by  trained  lawyers,  and  involved  in  no  heavy 
expenses,  an  admonition  or  slight  fine  is  very  often  all  that  follows 
conviction.  But  at  the  same  time  Scottish  magistrates  must  feel 
not  unfrequently  a  difSculty  in  dealing  with  such  cases.  Suppose 
the  child  of  respectable  parents  is  convicted  of  theft,  what  are  you 
to  do  with  him  ?  Impose  a  fine  ?  Well,  not  only  is  that  simply 
a  punishment  of  the  parents,  but  it  is  a  penalty  unsuited  to  the 
offence  in,  we  should  suppose,  the  opinion  of  the  majority  of 
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magistrates.  It  is  rather  an  exception  in  regular  criminal  courts 
to  punish  theft  by  means  of  a  fine. 

The  argument  against  sending  a  child  to  prison  is  a  strong  one, 
although  perhaps  it  is  sometimes  pushed  too  far.  Prison  does  cer- 
tainly impress  a  stamp  which  it  may  take  a  long  time  to  obliterate. 
In  modern  prisons  the  risk  of  contamination  is  no  doubt  small,  it 
is  more  the  degrading  effect  upon  the  mind  of  the  prisoner  which 
is  to  be  feared.  Some  people  believe  strongly  in  reformatories; 
but  it  depends  entirely  upon  the  circumstances  of  the  case  whether 
or  not  a  reformatory  is  to  be  recommended.  To  us  it  seems  that 
there  are  only  two  classes  of  cases  in  which  it  is  expedient  to  send 
the  culprit  to  a  reformatory.  If  a  young  person  has  more  than 
once  been  convicted  of  an  offence  which  indicates  a  true  criminal 
disposition,  such  as  theft,  or  it  is  evident  that  his  parents  have  not 
that  control  over  him  which  they  might  be  expected  to  have,  then 
the  magistrate  is  justified  in  sending  him  to  a  reformatory.  Or  if 
it  appears  that  he  has  no  proper  guardians,  that  there  is  imminent 
risk  of  his  lapsing  into  that  dangerous  criminal  class,  ever  ready  to 
receive  recruits,  the  safest  place  for  him  during  the  next  few  years 
is  a  reformatory.  But  to  send  the  child  of  respectable  parents  for 
a  trifling  or  first  offence  to  such  a  place  is  a  cruel  punishment  both 
for  them  and  him.  A  reformatory,  as  the  law  stands  at  present, 
must  be  preceded  by  imprisonment,  and  the  society  which  it  con- 
tains is  certainly  not  fitted  to  elevate  the  morals. 

With  all  these  difficulties  in  the  way  of  finihg  or  imprisoning 
juvenile  offenders,  it  may  well  be  asked.  Why  is  recourse  not  more 
frequently  had  to  the  lash,  or,  to  be  more  literal,  to  the  birch  rod  ? 
This  is  a  species  of  punishment  which  a  boy  thoroughly  under- 
stands, which  leaves  more  than  one  kind  of  impression  upon  him, 
and  is  sure  to  excite  awe  in  the  hearts  of  all  his  small  companions. 
It  does  not  degrade  a  boy  as  it  does  an  adult ;  but  if  some  shame 
does  attach  to  it,  this  is  only  right  and  proper.  We  want  some- 
thing which  shall  be  a  punishment  and  a  disgrace  to  the  offender 
himself,  not  to  his  parents.  Then  the  judge  may  make  the  chas- 
tisement as  moderate  as  he  pleases,  while  the  cruelties  of  tyrannical 
rectors,  etc.,  can  be  kept  in  check  by  statute.  We  venture  to  say 
that  one  or  two  sound  whippings  well  advertised  will  do  more  to 
protect  the  window-panes,  orchards,  and  turnips  of  the  neighbour- 
hood than  fines  and  imprisonment  will  ever  accomplish. 

At  the  same  time  we  must  not  be  understood  as  arguing  for  an 
indiscriminate  use  of  the  rod.  Many  juvenile  offenders  are  girls, 
sufficiently  punished  by  being  brought  into  Court  and  confronted 
with  a  being  who  is  a  terror  to  them,  if  not  to  older  evil-doers,  and 
scolded  and  threatened,  or,  in  the  words  of  the  conviction,  "  suitably 
admonished."  It  is  where  either  the  offence  is  aggmvated  in 
itself  or  by  reason  of  previous  convictions  that  the  birch  rod 
should  come  into  play.  In  country  districts  there  may  be  a  diffi- 
culty in  getting  any  one  to  carry  out  the  sentence.    Every  police- 
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man  should  be  bound  to  do  it,  and  the  odium  attaching  to  the 
duty  might  in  this  way  be  lessened  by  diffusion  over  the  whole 
forca  If  one  man  is  set  apart  for  such  an  office,  he  may  find  it 
disagreeable.  Why  policemen  should  decline  to  do  what  head- 
masters and  ushers  take  to  naturally  it  is  hard  to  see. 

Future  generations  may  recognise  as  one  of  the  glories  of  the 
present  reign,  that  under  Victoria  began  a  series  of  statutes 
framed  in  the  interests  of  children.  Our  ancestors  made  no  nice 
distinctions.  A  criminal  was  just  a  criminal,  whether  young  or 
old.  According  to  Hume,  there  is  no  inflexible  rule  which  shall 
exempt  children  even  under  puberty  from  capital  punishment,  and 
probably  the  common  rooms  of  our  old  prisons  contained  a  wretched 
mass  of  young  and  old,  and  were  for  the  former  schools  of  vice.  It 
is  startling  to  think  how  recently  it  seems  to  have  occurred  to 
legislators  that  prevention  was  after  all  better  than  cure,  and  that 
a  prison  might  be  made  not  merely  a  place  of  confinement  and 
punishment,  but  of  discipline  with  a  view  to  reform.  All  honour 
to  those  patient,  faithful  philanthropists  whose  State-unaided  efforts 
at  last  secured  the  recognition  of  Parliament  and  its  countenance. 
When  in  1854  the  Act  17  and  18  Vict.  c.  86  was  passed,  it  could 
point  to  no  previous  statutes.  All  that  its  preamble  could  state 
was  that "  whereas  reformatory  schools  for  the  better  training  of 
juvenile  offenders  have  been  and  may  be  established  by  voluntary 
contributions  in  various  parts  of  Great  Britain,  and  it  is  expedient 
that  more  extensive  use  should  be  made  of  such  institutions." 
This  Act  is  a  short  one,  and  deals  only  with  the  case  of  juvenile 
criminals  who,  after  enduring  a  sentence  of  fourteen  days'  im- 
prisonment, might  at  the  discretion  of  the  judge  be  sent  to  a  recog- 
nised and  Government-inspected  reformatory,  there  to  be  detained 
for  at  least  two  years.  In  the  same  session  of  Parliament  an  Act 
was  passed  "  to  render  reformatory  and  industrial  schools  in  Scot- 
land more  available  for  the  benefit  of  vagrant  children,"  thus 
recognising  that  there  was  a  class  of  young  people  who  had  not  yet 
become,  but  were  in  great  danger  of  becoming,  criminals — a  class 
whom  men  like  the  late  Dr.  Guthrie  had  been  seeking  out  and 
watching  over  with  a  true  regard,  and  whose  claims  upon  the  State 
they  had  so  eloquently  pleaded.  In  thus  giving  the  sanction  of 
the  law  to  proceedings  which  had  hitherto  been  purely  voluntary, 
the  framers  of  this  Act  17  and  18  Vict  c.  74  had  certainly  due 
regard  both  to  the  liberty  of  the  subject  and  parental  rights. 
Under  section  1  the  "  young  person "  to  be  sent  to  an  industrial 
school,  and  who  must  either  have  been  found  b^ging  or  wandering 
without  proper  guardianship  or  place  of  abode,  could  not  be  detained 
beyond  the  age  of  fifteen  years  "  without  his  or  her  consent."  Then 
the  magistrate,  before  disposing  of  the  child  in  this  way,  was  bound 
to  make  due  inquiry  and  intimate  to  parochial  inspector,  parents, 
guardians,  and  those  interested,  who  might,  if  they  found  security 
tor  a  small  sum,  recover  the  child.    The  distinction  between  the 
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two  classes  of  schools  (a  most  important  one)  does  not  seem  to 
have  been  then  recognised^  for  these  waifs  and  strays  were  to  be 
"  transmitted  to  and  received  at  any  reformatory  school,  industrial 
school,  or  other  similar  institution."  Under  section  2  any  younj; 
person  absconding  from  one  of  these  schools  before  the  age  of 
fifteen  might  be  punished  by  a  short  period  of  imprisonment  or  by 
whipping.  These  Acts,  and  also  18  and  19  Vict  c.  87,  contained 
provisions  for  the  recovery  of  the  expense  incurred  or  part  of  it 
from  the  parents.  This  latter  statute  extended  the  powers  con- 
tained in  17  and  18  Vict.  c.  86,  to  Scottish  Justices  of  the  Peace. 

The  law  relating  to  industrial  schools  was  consolidated  and 
amended  by  24  and  25  Vict.  c.  130,  in  1861,  and  in  1866  two  Acts 
were  passed,  the  one  of  which  dealt  with  the  reformatory,  and  the 
other  with  the  industrial  schools  of  the  United  Kingdom,  and  these 
two  statutes  contain  the  present  code  for  such  institutions.  They 
are  29  and  30  Vict.  c.  117  and  118.  The  distinction  between  the 
one  class  of  schools  and  the  other  has  been  made  clear  and  distinct 
As  long  as  the  Government  grant  is  continued  to  a  reformatory  it« 
managers  (under  section  8  of  29  and  30  Vict  c.  117)  are  bound  to 
maintain  and  educate  such  boys  as  they  have  received,  but  they 
still  possess  the  right  to  refuse  admission  if  they  think  fit  A  good 
deal  of  attention  has  been  called  lately  to  section  14,  under  which 
an  offender  before  being  sent  to  a  reformatory  must  undergo  a 
sentence  of  at  least  ten  days'  imprisonment  Many  are  prepared  to 
repeal  such  an  enactment.  Probably  the  chief  argument  for  its 
retention  consists  in  the  necessity  for  keeping  the  criminal  some- 
where until  a  reformatory  has  been  found  wUling  to  receive  him. 
Under  the  Industrial  Schools  Act  provision  is  made  for  detaining 
the  child  in  either  the  poorhouse  or  such  other  place,  "  not  being 
a  prison,"  as  the  magistrate  thinks  fit  to  select 

Whether  the  child  is  sent  to  an  industrial  or  a  reformatorv 
school,  his  parent  is  entitled  to  see  that  it  is  to  one  where  his 
religious  belief  will  not  be  prejudiced ;  but  if  the  parent  wishes  a 
change  of  school  made,  he  must  apply  within  a  certain  brief  time, 
and  satisfy  the  Court  that  accommodation  can  be  had  at  the 
institution  which  it  is  proposed  to  substitute.  While  in  a 
reformatory  the  shortest  period  of  detention  is  two  years,  the 
magistrate  may  in  the  case  of  an  industrial  school  at  his  own 
discretion  fix  such  time  as  "seems  proper  for  the  teaching  and 
training  of  the  child,"  Some,  we  believe,  would  advocate  deten- 
tion for  short  periods  in  reformatories,  but  as  a  rule  the  managers 
of  such  institutions  recommend  five  years  as  necessary  if  beneficial 
results  are  to  be  expected. 

The  classes  of  children  for  whom  industrial  schools  are  intended 
are  set  forth  in  section  14  of  the  Act  29  and  30  Vict  c.  118. 
Juvenile  beggars,  children  without  home  or  parents,  or  whose 
parents  are  undergoing  penal  servitude,  and  refractory  young 
people  under  fourteen  years  of  age, — ^these  are  the  natural  inmates 
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of  onr  industrial  schools.  But  wisely  under  section  15  is  power 
given  to  send  to  them  also  our  infarU  crimiruds,  children  apparently 
under  the  age  of  twelve  years,  provided  that  in  England  they  have 
not  been  convicted  of  felony,  nor  in  Scotland  of  theft.  Surely 
this  proviso  might  be  repealed,  and  the  whole  matter  safely  left 
to  the  discretion  of  the  magistrate.  On  the  other  hand,  the 
reformatory  receives  such  unruly  members  from  the  sister  institu- 
tions as  have  been  convicted  of  a  breach  of  the  school  rules.  The  \ 
penalty,  we  may  observe,  for  actually  escaping  from  school  is  not 
necessarily  so  severe,  for  in  such  a  case  the  magistrate  may  content 
himself  by  simply  sending  the  yoimg  culprit  back  to  the  place  from 
which  he  escaped. 

These  Acts  have  led  in  Scotland  to  hardly  any  litigation ;  the 
decision,  however,  in  Wilson  v.  Stirling  (March  9,  1874,  1  Eet. 
J.  C.  8)  is  instructive,  as  showing  that  although  under  the  statutes 
the  Secretary  of  State  is  the  person  to  whom  injured  parents  and 
others  are  directed  to  go  with  their  grievances,  the  Court  of 
Justiciary  claims  a  cumulative  jurisdiction.  In  this  C€ise  the  order 
of  a  magistrate  sending  a  very  young  child,  said  to  have  been  found 
begging,  to  an  industrial  school  for  six  years,  was  quashed  because 
it  appeared  to  have  been  made  without  due  inquiry.  It  is  not 
necessary  that  before  pronouncing  such  an  order  the  parents  of  the 
child,  when  they  exist,  should  be  sent  for,  but  certainly  the  Judge's 
opinion  indicates  that  this  is  very  desirable.  "  Nor  can  I  bring 
myself,"  said  Lord  Young, "  to  think  that  the  mother's  own  feelings 
and  natural  interest  in  the  question  to  be  considered  were  such  as 
the  Legislature  intended  that  a  magistrate  acting  under  this  Act 
might  altogether  ignore,  or  that  an  inquiry  so  made  as  to  exclude 
all  opportunities  of  their  being  brought  under  his  notice  as 
elements  in  the  case,  can  be  regarded  as  an  inquiry  clearly  made 
according  to  the  true  intent  and  meaning  of  the  Act." 
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The  Judicial  Factors  (Scotland)  Act,  1880,  was  passed  on  9th  July 
last  By  section  2  it  is  to  have  effect  on  and  after  1st  January 
188L 

The  preamble  of  the  new  Act  sets  forth  the  Act  known  as  the 
Pupils  Protection  Act,  and  that  ''it  is  expedient  that  Sheriffs  in 
Scotland  should  be  empowered  to  appoint  judicial  factors  in  cases  of 
estates  of  small  value." 

By  section  3  (properly  the  interpretation  clause  of  the  Act)  the 
expression  "judicial  factor"  is  to  be  read  throughout  as  meaning 
"  factor  loco  ttUoris  and  curator  bonis,"  and  the  word  "  estate  "  is  to 
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include  ''all  property  and  funds,  and  all  rights  heritable  and 
moveable." 

By  section  4  Sheriffs  and  their  Substitutes  are  authorized  and 
empowered  to  appoint  judicial  factors  on  estates  the  yearly  value 
of  which  (heritable  and  moveable  estate  being  taken  together) 
does  not  exceed  £100 ;  "  and  every  Sheriff  and  Sheriff-Substitute 
respectively  shall  have  and  may  exercise  over  and  wuth  regard  to 
judicial  factors  appointed  in  the  Sheriff  Court  the  same  powers 
and  authorities  that  under  the  recited  Act  [i.e,  the  Pupils  Protec- 
tion Act]  either  Division  of  the  Court  of  Session  or  the  Lord  Ordi- 
nary respectively  have  and  may  exercise  under  the  recited  Act 
over  and  with  regard  to  judicial  factors  appointed  in  the  Court  of 
Session." 

For  the  purposes  of  this  enactment  there  immediately  follow,  in 
no  less  than  ten  sub-sections,  a  variety  of  provisions,  and  these  may 
be  shortly  put  as  follows : — 

4  (1).  Petitions  for  appointment  are  to  be  presented  to  the 
Sheriff  or  Substitute  "  of  the  county  in  which  the  pupil  or  insane 
party  is  resident  as  nearly  as  may  be  in  the  form  in  use  in  ordi- 
nary actions  in  that  Court,  and  are  thereafter  to  be  conducted 
therein  as  nearly  as  may  be  in  the  same  form  and  manner  in  which 
proceedings  under  the  recited  Act  are  conducted  before  the  Lord 
Ordinary." 

4  (2).  In  estimating  the  yearly  value  of  the  estate,  the  yearly 
value  of  heritage  is  to  be  taken  at  that  entered  in  the  valuation 
roll  of  the  county  or  burgh  where  the  same  is  situated.  The 
yearly  value  of  moveable  estate  is  to  be  taken  at  the  amount  of 
the  yearly  interest  on  the  estimated  value  of  the  same  at  four  per 
cent,  per  annum.  And  the  yearly  value  of  any  estate  or  portion 
thereof  that  cannot  be  ascertained  in  either  of  the  foregoing  ways 
is  to  be  ascertained  in  such  manner  as  the  Sheriff  or  Substitute 
may  think  fit. 

4  (3).  Before  an  appointment  the  Sheriff  or  Substitute  is  to  be 
satisfied  by  reasonable  evidence  adduced  that  the  yearly  value  of 
the  estate  (heritable  and  moveable  estate  being  taken  together) 
does  not  exceed  £100.  On  making  the  appointment  a  finding  in 
his  interlocutor  is  to  be  made  to  this  effect,  which  is  to  be  final ; 
and  no  appointment  is  to  fall  in  respect  of  its  afterwards  appearing 
the  yearly  value  did  exceed  £100. 

4  (4).  Subject  to  rules  made  by  Act  of  Sederunt,  the  whole  pro- 
visions of  the  recited  Act,  Acts  amending  the  same,  and  any  Acts  of 
Sederunt  in  terms  thereof  applicable  to  judicial  factors  appointed 
in  the  Court  of  Session,  are  to  apply  as  nearly  as  may  be  to 
judicial  factors  appointed  in  the  Sheriff  Court. 

4  (5).  This  sub-section  provides  that  where  appeals  or  reclaim- 
ing notes  are  competent  in  the  Court  of  Session  from  the  Lord 
Ordinary  to  a  Division  of  the  Inner  House,  an  appeal  shall  in  like 
manner  be  competent  from  the  Substitute  to  the  Sheriff;  and  where 
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the  Accountant  of  the  Court  of  Session  is  bound  to  make  a  report 
to  the  Lord  Ordinary,  he  shall  be  bound  in  the  like  case  to  report 
to  the  Sheriff  or  Substitute. 

4(6).  Unless  otherwise  prescribed  (i«.  prescribed  by  the  regu- 
lations which  the  Court  of  Session  are  by  the  Act  authorized  to 
make),  proceedings  in  fixing  caution,  applying  for  special  powers, 
audit  of  accounts,  exoneration  and  discharge,  or  removal  of  judicial 
factors,  and  all  other  proceedings  necessary  for  the  management  of 
the  estate,  are  to  be  taken  in  tlie  Sheriff  Courts  as  nearly  as  may 
be  in  the  form  and  manner  of  like  proceedings  before  the  Lord 
Ordinary. 

4  (7).  When  it  appears  to  the  Accountant  that  there  is  a  diver- 
sity of  judgment  or  practice  in  judicial  factories  in  the  Sheriff 
Courts  which  it  would  be  important  to  end,  it  is  to  be  his  duty  to 
report  the  same  to  the  First  Division  of  the  Court  of  Session, 
specifying  the  proceedings  in  which  such  diversity  appeared,  and 
asking  for  a  rule  to  be  laid  down  to  secure  uniformity  of  judgment 
or  practice  in  such  proceedings.  Such  report  is  to  be  considered  by 
the  Court,  and  if  they  see  fit,  they  are  to  lay  down  such  a  rule 
accordingly,  which  Sheriffs  and  their  Substitutes  are  to  be  bound 
to  observe. 

4  (8).  Decrees  in  absence  shall  not  be  opened  up  after  the 
elapse  of  twelve  months. 

4  (9).  It  is  made  competent  far  the  Sheriff,  or  for  the  Court  of 
Session,  upon  the  application  of  any  party  interested,  to  recall  any 
appointments  under  the  Act. 

4  (10).  The  decision  of  the  Sheriff  is  to  be  final  in  all  eases  under 
the  Act,  and  the  decision  of  the  Court  of  Session  is  to  be  final  in  all 
applications  for*  recall  of  appointments  under  ttie  AcL 

By  section  5  the  Court  of  Session  are  authorized  and  required 
from  time  to  time  to  pass  such  Acts  of  Sederunt  as  may  be  neces- 
sary or  proper  as  to  the  different  matters  specified  in  the  section, 
"  and  all  other  matters  requisite  for  more  effectually  carrying  out 
the  purposes  of  the  Act." 

fiy  section  6  (which  is  the  last  section)  the  fee-fund  dues  to 
be  exigible  from  estates  under  the  Act  are  provided  for,  as  also 
increase  of  salary  to  the  Accountant  of  Court  and  clerks. 

The  foregoing  risumi  of  the  Act  may  not  be  deemed  out  of 
plflce,  as  the  time  fixed  for  its  coming  into  operation  has  now 
arrived.  The  remarks,  too,  that  follow  may  also  thus  be  more 
easily  understood. 

At  its  very  outset  the  Act  shows  itself  to  be  what  is  termed 
"an  enabling  Act,"  extending  as  it  does  to  Sheriffs  and  their 
Substitutes  a  power  which  has  hitherto  belonged  exclusively  to 
the  superior  Courts.  The  Law  Commissioners,  by  their  Fourtli 
Report  (p.  31),  dated  12th  July  1870,  stated  that  in  regard  to 
small  estates  it  would  uniloubtedly  be  a  convenience  that  (amongst 
others)  appointments  such  as  the  new.  Act  authorizes  ^should  l{e 
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made  by  the  SheriiC  The  interpfetiTe  sectioii  of  the  Act  (section 
3)  indicates  the  two  classes  of  appointments  or  judicial  factors  to 
which  its  operation  is  confined,  viz.  factors  loco  iutaris  and  curators 
lonis.  This  requires  to  be  caiefolly  noted,  because  the  Pupils 
Protection  Act,  which  is  the  true  basis  of  the  present  measure, 
deals  with  no  less  than  fiye  classes  of  offices,  vix.  Actors  lo6o 
UUoris  and  curaiorshonis,  and  also  factors  loco  ahsemtig^  and  curators 
at  law  and  tutors  datiye.  It  is  to  be  remarked,  then,  that  a  class 
of  fjEkctorial  appointments  still  CbJI  to  be  made  in  the  Court  of 
Session,  viz.  £eictors  loco  abseniis;  whilst  curators  at  law  and  tutors 
dative  remain  to  be  appointed  in  Chancery,  the  proceedings  after- 
wards forming  £EU!tories  fiilling  to  be  dealt  with  in  the  Court  of 
Session  ijnde  section  28  of  the  Pupils  Protection  Act). 

In  the  Law  Commissioners*  report  already  referred  to  the  suggested 
limit  of  the  SheriflTs  power  in  making  appointments  is  where  the 
estate  (heritable  and  moTcable)  is  sworn  not  to  exceed  £1000.  The 
limit  appointed  by  the  Sheriff  Courts  (Scotland)  Act,  1877,  in 
regard  to  questions  of  heritable  rights  or  title  tried  in  the  inferior 
Courts,  is  £50  value  by  the  year,  or  £1000  capital  value.  The 
present  Act  makes  a  considerable  advance  in  the  limit  open  to  the 
Sheriff,  namely,  an  annual  value  (heritable  and  moveable  estate 
being  taken  together)  of  £100.  The  valuation  roll  is  to  be  the 
standard  of  reckoning  as  to  heritable  estate,  while  that  by  wliich 
the  value  of  moveable  estate  is  to  be  computed  is  the  fixed 
rate  of  four  per  cent  per  annum  on  the  estimated  valua  Taking 
personality  only  into  account,  four  per  cent  would  give  a  capital 
value  of  £2500.  Now,  if  the  last  report  issued  by  the  Accountant 
of  Court,  that  for  the  year  ending  31st  October  1879,  be  examined, 
one  cannot  help  being  struck  by  the  great  number  of  what  may  really 
be  termed  small  estates,  that  is,  estates  where  the  figures  show  the 
capital  to  amount  to  some  hundreds  sterling  or  even  much  less.  And 
if  one  goes  on  to  analyze  this  report  (a  compilation  at  once  valuable 
and  laborious),  it  will  be  found  that  small  estates,  in  the  sense  of 
the  new  Act,  form  a  proportion  as  high  as  about  three-fifths  of  the 
whole  factories  falling  under  the  supervision  of  the  Accountant 
The  much  more  extended  limits  of  the  present  Act  is  likely, 
therefore,  to  cover  a  more  varied  and  perhaps  more  scattered  estate, 
thereby  rendering  it  very  probable  that  in  the  application  of  its 
enactments  questions  of  some  nicety  may  arise,  which  in  the  Court 
of  Session,  as  the  commune  forum,  do  not  occur,  or  occurring,  are 
more  easily  disposed  of.  Plentiful  provision  is,  however,  made  for 
tlie  Court  of  Session  passing  all  Acts  of  Sederunt  that  may  be 
found  needful  And  if  the  Act  itself  be  thought  to  be  somewhat 
bare  in  laying  down  specific  details,  the  proper  effect  of  its  enact- 
ments will  no  doubt  be  well  secured  by  the  Act  of  Sederunt  which 
the  Court  of  Session  will  immediately  issue  in  view  of  the  Act 
coming  into  operation,  and  in  which  ample  supplemental  machinery 
may  te  expected  in  the  form  of  well-digested  regulations  for  th^ 
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guidance  of  officials  and  practitioners  alike.  This  Act  of  Sederunt, 
taken  together  with  the  large  and  recognised  experience  of  the 
Accountant  of  Court  in  all  kinds  of  factories,  will,  it  is  anticipated, 
give  the  new  Act  a  fair  field  for  proving  that  it  has  been  a  wise  as 
well  as  a  useful  measure. 

Meantime,  looking  to  the  increased  practice  in  our  Sheriff  Courts 
likely  to  follow  upon  the  new  Act,  the  practitioner  will  do  well 
carefully  to  consider  its  clauses  in  connection  with  those  of  the 
Pupils  Protection  Act,  and  the  rules  and  regulations  which  may  . 
be  embodied  in  the  Act  of  Sederunt  referred  to  when  issued.  All 
three,  indeed,  will  require  to  be  read  together;  and  in  addition  some 
acquaintance  should  be  made  with  the  forms  that  have  hitherto 
prevailed  in  the  Court  of  Session,  so  that  those  laid  down  for  the 
inferior  Courts  in  the  Sheriff  Courts  (Scotland)  Act,  1876,  may  be 
intelligently  adapted  to  the  prospective  new  procedure. 
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HiSTOST  tells  of  no  people  which  has  not  at  one  stage  or  another 
of  its  existence  approv^  and  availed  itself  of  the  institution  of 
capital  punishment.  And  yet  from  the  legal  system  of  one  state 
after  another  it  has,  within  a  comparatively  recent  period,  gradually 
disappeared ;  while  even  in  those  countries  that  retain  it,  abolition 
is  talked  of  and  by  many  warmly  supported.  There  must  be  some 
reason  for  a  change  so  great  as  this — a  change  not  merely  in  the 
feelings  of  individuals,  but  in  the  means  to  a  great  end  adopted 
by  the  government  of  states.  Has  capital  punishment  suddenly 
become  inefficacious  ?  or  have  men  at  last  discovered  that  it  never 
had  any  real  efficacy  at  all  ?  or  is  it  that  some  new  and  more  effi- 
cacious form  of  punishment  has  been  found  out  to  take  its  place  ? 

It  must  be  confessed  that  a  good  deal  of  the  opposition  to 
capital  punishment  now  in  vogue  proceeds  from  mistaken  views 
as  to  the  absolute  sanctity  of  human  life,  combined  with  a  senti- 
mental aversion  to  the  inflicting  of  bodily  pain.  And,  on  the 
other  hand,  not  a  little  of  the  support  it  receives  is  due  to  a  mis- 
apprehension of  the  true  nature  and  end  of  punishment  altogether. 

The  article  which  Senor  Manuel  Torres  Campos  has  now  issued 
in  pamphlet  form  is  valuable  as  containing  the  reasons  why  an 
eminent  Spanish  jurist  believes  that  the  penalty  of  death  should 
no  longer  be  retained  in  the  Penal  Code  of  Spain.  Senor  Campos 
is  no  violent  abolitionist.  He  enters  into  no  elaborate  arguments 
to  prove  that  capital  punishment  can  never  be  legitimate  or  useful. 
He  tells  us  at  the  very  outset  that  he  is  going  "to  attack  the 

^  La  Pena  de  Muerte,  j  sn  applicaeion  en  Espana.  Par  Manuel  Torres 
Csmpoa.    Madrid,  1879. 
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question  not  from  the  pliQosophical  standpoint,  but  from  the  prac- 
ticaL"  It  is  merely  the  legitimacy  of  the  death  penalty  in  the 
present  circumstances  of  Spain  that  he  considers  and  opposes. 
Most  persons  will  indeed  be  inclined  to  think  that  Spain  is  about 
the  last  country  in  the  world  that  could  dispense  with  the  institu- 
tion ;  and  if  Senor  Campos  makes  out  his  case,  he  will  accordingly 
contribute  not  a  little  to  the  suppression  of  capital  punishment 
throughout  the  civilized  world. 

After  criticising  at  some  length  the  views  of  certain  distinguished 
jurists,  notably  those  of  Gonzalez,  Nanin,  and  Calderon  Collantes, 
Senor  Campos  proceeds :  "  The  prospect  of  the  danger  which  will 
personally  result  to  the  violator  of  a  right  from  his  violation  is  a 
weighty  stimulus  to  the  preservation  of  order,  which  is  the  rational 
aim  of  punishment  Without  a  sanction  of  this  kind  society  would 
be  impossible,  and  to  this  extent  punishment  must  be  considered 
indispensable.  For  that  it  does  exercise  a  deterring  effect  on  crime 
is  supported  by  evidence  which  cannot  admit  of  any  doubt.  Now, 
in  order  to  justify  the  existence  of  capital  punishment  in  the  codes 
it  must  be  shown  that  it  produces  intimidation  as  no  other  punish- 
ment would.  This  is  the  turning-point  of  the  whole  matter. 
That  capital  punishment  is  intimidating  cannot  be  denied.  But 
J7e  combat  its  existence  on  the  ground  that  it  could  be  abolished 
without  danger  to  society,  and  that  its  place  could  be  supplied  by 
other  punishments  yielding  analogous  results.  We  do  not  desire 
to  see  capital  punishment  abolished  absolutely  and  for  ever.  We 
merely  wish  it  to  be  withdrawn  from  those  cases  to  which  it  is  not 
applicable." 

An  indispensable  prerequisite  for  the  abolition  of  capital 
punishment,  Senor  Campos  admits,  is  the  existence  of  other  penal- 
ties which  would  yield  the  same  results.  Accordingly  he  would 
not  ask  for  its  suppression  in  a  wild  and  itnperfecUy  organized 
state.  "  There,"  he  says,  "  not  only  capital  punishment  but  even 
Lynch  law  is  justifiable.  For  individuals  are  invested  with  powers 
which  in  more  advanced  states  belong  solely  to  constituted  au- 
thority." Nor  does  Senor  Campos  demand  its  removal  from  the 
military  code ;  and,  quoting  from  Holtzendorff,  he  even  gives  a  list 
of  special  offences  for  which  he  would  inflict  t^e  penalty  of  death 
upon  civilians,  e.g,  piracy,  maritime  mutiny,  eta 

He  then  goes  on:  '* Capital  punishment  which,  when  rapidly 
inflicted  and  in  exceptional  circumstances,  produces  intimidation 
and  prevents  crime^  does  not  do  so  ordinarily,  and  is  in  consequence 
unnecessary  for  common  crimes." 

The  intimidating  effect  of  capital  punishment  is  analyzed  and 
found  to  be  compounded  out  of  two  elements — (1)  fear  of  death ; 
•  (2)  certainty  that  the  punishment  will  follow  the  crime. 

The  fear  of  death,  Senor  Campos  maintains,  is  not  a  constant 
quantity.  It  varies  with  diversities  of  natural  constitution,  of 
education,  and  of  surroundings.    And  he  points  out  how  the  law 
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merely  threatens  the  criminal  with  an  evil  which  must  come  on 
him  sooner  or  later,  and  which  may  overtake  him  at  any  moment. 
He  therefore  thinks  that  un^ue  significance  is  often  attached  to 
this  first  element — the  fear  of  death. 

After  the  severity  of  the  punishment  it  is  necessary  to  consider 
the  certainty  of  its  realization.  Many  things  may  happen  before 
the  sentence  is  pronounced,  e.g,  suspicion  may  never  be  directed 
to  the  guilty  person,  the  proof  may  break  down.  Of  all  this  the 
intending  criminal  is  well  aware.  And  even  if  he  be  discovered,  if 
he  be  found  guilty  and  condemned  to  death,  there  is  always  the 
chance  of  a  reprieva 

Senor  Campos  now  passes  to  the  moral  effects  which  capital 
punishment  has  on  the  people  at  large.  The  various  stages  through 
which  the  process  of  investigation  drags  its  weary  length  along 
are  noticed,  then  the  trial,  and  finally  the  execution.  And  it  is 
contended  that  the  immediate  connection  between  the  crime  and 
the  punishment  is  by  reason  of  the  delay  not  brought  home  to 
people's  minds. 

'*  If  the  simple  threat  of  the  death-penalty  contained  in  the  codes 
does  not  efiectually  produce  intimidation,  will  this  be  obtained  by 
public  executions  ?"  is  the  next  question  that  is  discussed. 

A  negative  answer  is  of  course  returned :  "  The  morbid  curiosity 
which  draws  a  crowd  to  gaze  on  the  spectacle  directly  conflicts 
with  the  moral  end  of  expiation,  which  is  the  legislator's  aim.  And 
instead  of  the  solemnly  impressive  tragedy  of  an  avengihg  justice, 
we  have  a  veritable  play,  a  mere  comedy  in  which  the  actors  are 
the  hangman  and  the  victim.  There  is  present  to  the  mind  of  the 
crowd  no  connection  between  the  crime  and  the  penalty  by  which 
it  is  being  expiated,  no  thought  of  guilt  or  atonement.  Interest 
is  centred  on  the  externals  of  the  execution,  on  the  skill  and  dex- 
terity of  the  executioner,  on  the  bearing  of  the  dying  man." 

Attention  is  next  called  to  the  fact  that  the  number  of  crimes 
to  which,  throughout  the  civilized  world,  the  death  penalty  was- 
formerly  attached  has  during  the  last  hundred  years  been  im- 
mensely reduced;  and  much  interesting  information  is  given 
r^arding  the  present  condition  of  the  various  penal  codes  of 
Europe. 

Senor  Campos  finally  betakes  himself  to  statistics,  and  furnishes 
us  with  tables  of  other  countries  as  well  as  of  Spain.  This,  though 
by  no  means  the  least  interesting,  is  certainly  the  least  valuable 
portion  of  the  whole  treatise.  As  Senor  Campos  himself  says, 
**  the  deplorable  state  of  our  statistics  makes  it  impossible  to  form 
an  exact  estimate  of  what  necessity  there  is  for  capital  punishment 
iu  Spain."  And  when  we  mention  that  the  Prussian  statistics 
extend  only  from  1852-61,  while  those  of  France  go  from  1866-75, 
that  those  of  England  cover  the  years  1863-72,  that  those  of  Nor- 
way only  go  from  1858-67,  those  of  Italy  from  1867-76,  and  those 
of  Belgium  from  1861-65,  most  of  our  readers  will  share  our 
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opinion.  So  far  as  they  go,  the  statistics  show  no  marked  increase 
in  crime  where  capital  punishment  has  been  abolished ;  but  they 
equally  fail  to  show  its  diminution.  The  supporters  of  capital 
punishment  can  therefore  fairly  retort,  "  It  is  true  crime  has  not 
increased.  That  is  nothing  wonderful.  The  moral  state  of  the 
nation  is  improving ;  and  had  you  kept  up  capital  punishment,  its 
effect,  along  with  the  moral  improvement,  would  have  been  to 
diminish  crime."  An  examination  of  the  Spanish  statistiics,  indeed, 
seems  to  show  that  crime  does  not  increase  with  an  increase  in 
the  number  of  executions,  but  rather  with  an  increase  in  the 
number  of  reprieves.  But,  in  fact,  the  statistics  are  too  meagre 
and  too  fragmentary  to  prove  anything. 

For  his  hrochure^  however,  Senor  Campos  merits  our  thanks.  It 
is  not  only  interesting  in  itself,  it  is  a  welcome  token  that  the 
Spanish  jurists  of  to-day  have  not  forgotten  the  traditions  of  their 
fathers. 
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Abotjt  the  year  1840  a  series  of  mysterious  deaths,  obviously  point- 
ing to  murders,  occurred  in  the  same  locality  in  the  Highlands  of 
Perthshire.  Several  of  these  were  surrounded  with  circumstances 
very  romantic.  Two  of  the  dead  bodies  were  separately  discovered 
in  the  same  pool.  Now  that  the  parties  concerned  are  all  dead,  it 
may  be  interesting  to  give  the  singular  details  of  some  of  these 
cases,  which  at  the  time  excited  great  pubUc  interest. 

John  Campbell  was  a  respectable  farmer.  He  held  a  joint 
interest  in  the  farm  of  Tirai,  in  the  parish  of  Kenmore,  but  resided 
in  another  farm  of  his  at  Tullich,  in  the  parish  of  Eillin.  He  was 
about  fifty-five  years  of  age.  He  was  a  sober  man,  reputed  worth  a 
considerable  amount  of  money,  and  an  elder  in  the  parish  of  Eillin. 
Margaret  Crerar  resided  with  her  father  at  Bovain,  in  the  parish 
of  Eillin.  She  was  somewhat  aged,  highly  respected,  and  had  con- 
siderable patrimonial  prospects.  She  was  of  little  stature,  and 
was  known  in  the  district  as  the  "  Bantam  of  Bovain."  Campbell 
was  known  for  many  years  to  have  been  paying  his  addresses  to 
her.  She  had  often  expressed  her  inclination  to  remain  unmarried, 
but  she  favourably  received  his  addresses.  The  meml)ers  of  both 
families  had  long  looked  forward  to  the  marriage.  Campbell  had 
recently  pressed  for  the  nuptial  day  being  fixed,  but  the  lady  post- 
poned this  until  she  had  first  paid  a  visit  to  some  relatives  in  the 
south.  Campbell  had  made  preparations  for  the  nuptials.  He 
bad  procured  a  complete  suit  of  new  clothes,  and  laid  in  a  supply 
of  whisky  for  the  marriage  rejoicings. 

On  Wednesday  the  15th  January  1840  Campbell  left  Tullich 
in  the  forenoon  to  visit  Killin.    His  relatives  understood  he  was 
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to  proceed  to  Boyain  with  the  view  of  arranging  the  preliminaries 
of  the  marriage,  by  giving  in  the  names  for  proclamation  of  banns 
on  next  Sabbatbu  He  dressed  himself  with  his  new  suit  of  clothes^ 
and  wore  a  tartan  plaid  It  was  understood  that  he  took  with  him 
a  considerable  amount  of  bank-notes.  A  neighbour  accompanied 
him  to  Killin,  and  with  another  friend  they  together  went  into  the 
inn  and  liad  some  whisky.  The  subject  of  the  forthcoming  marriage 
was  freely  discussed,  and  the  intended  spouses  had  their  healths 
drunk  by  his  frienda  He  became  slightly  affected  by  the  drink  he 
had  partaken  of,  but  by  no  means  was  he  drunk.  He  then  went  to 
the  house  of  a  sister  in  Killin,  where  he  had  tea,  and  remained  for 
some  hours,  and  completely  recovered  from  any  effects  of  strong 
drink.  He  hinted  to  his  sister  his  approaching  marriage,  and  left, 
sajdng  he  was  to  call  at  the  post  office.  He  did  not  call  there,  but 
left  in  the  direction  of  Bovain.  From  that  time  he  was  never  seen 
in  life.  He  wa§  not  seen  on  the  road  to  Bovain,  but  it  was  generally 
understood  that  he  had  wended  his  way  in  that  direction,  with  the  pur- 
pose of  getting  the  day  of  the  marriage  fixed  and  then  procuring  the 
proclamation  of  banns  to  be  made  on  the  following  Sabbath.  Though 
he  did  not  return  to  TuUich,  no  immediate  suspicion  arose,  as  it  was 
thought  by  bis  friends  there  that  be  might  have  remained  in  the 
house  of  his  sister  for  the  night  Not  having  appeared  on  Saturday, 
his  friends  became  alarmed,  and  the  country  was  roused,  and 
searches  by  hundreds  of  anxious  people  were  made  for  many  days, 
not  only  throughout  the  land,  but  the  rivers  Dochart  and  Lochay 
were  minutely  examined  by  boats  and  dredging  implements,  but  no 
trace  of  the  body  was  found.  A  party  was  placed  during  nights  on 
the  hills  in  view  of  the  two  rivers  and  Loch  Tay  to  see  if  any  light 
appeared  to  denote  where  the  body  lay  under  water,  such  being 
a  prevailing  superstition  in  the  Highlands.  Tullich,  where  the 
Campbells  resided,  was  situated  on  the  north  bank  of  the  Lochay, 
about  three  miles  from  Killin.  The  road  is  on  the  same  side  of  the 
river,  and  crossing  the  Bridge  of  Lochay  enters  Killin.  Bovain  is 
on  the  north  side  of  the  Dochart,  two  and  a  half  miles  from  Killin. 
The  road  is  on  the  same  side,  and  at  two  points  comes  close  to  the 
south  bank  of  the  river.  The  river  is  rocky  down  to  Killin.  The 
two  rivers  unite  a  few  yards  above  Loch  Tay,  and  unitedly  flow 
therein. 

The  search  continued,  and  on  Tuesday  the  28th  January,  at  a 
spot  between  Killin  and  Bovain,  near  the  cottages  at  Craignavie, 
CampbelFs  plaid  was  found.  It  was  discovered  twisted  around  a 
laige  stone  in  the  bed  of  the  river.  It  had  several  rents,  which 
appeared  not  to  have  been  occasioned  by  the  action  of  the  water, 
but  by  some  instrument  or  by  violenca  The  plsud,  on  being  opened, 
contained  a  quantity  of  earth,  mud,  or  glaur,  and  not  sand,  which 
alone  was  in  the  bed  of  the  river.  The  stuff  was  similar  to  that 
lound  on  the  adjacent  road  at  the  cottages  of  Craignavia  The  find- 
ing of  the  plaid  increased  the  suspicion  that  the  body  must  be 
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in  the  riyer,  and  the  search  was  renewed  with  increased  vigoar/ 
At  length,  on  Snnday  the  8th  Maich,  Campbell's  body  was  found 
in  a  pool  at  the  junction  of  the  two  rivers  before  flowing  into  Loch 
Tay.  This  discovery  was  nearly  two  months  from  the  time  of 
Campbell's  disappearance.  The  body  was  found  lying  on  its  belly, 
and  the  hands  and  face  were  considerably  bleached  by  the  action 
of  the  water.  The  corpse  was  removed,  and  after  the  clothes  were 
examined  it  was  fixed  on  a  ladder  and  replaced  in  the  river  until 
inspected  by  the  authorities.  When  found,  the  vest  was  double- 
breasted  and  tightly  buttoned  up  to  the  chin;  but  the  shirt  or 
dickey  was  found  outside  the  vest,  which  no  action  of  water  could 
have  occasioned.  Both  the  inside  pockets  of  Campbell's  coat  were 
turned  outside,  which  was  thought  could  not  have  been  caused 
by  the  action  of  water.  His  pocket-book  was  found  in  an  inside 
coat-pockety  and  contained  £21  in  pound-notes,  and  13s.  in  silver ; 
but  an  amount  much  less  than  what  his  brother  supposed  he  had 
taken  with  him  on  the  day  he  left,  which  he  estimated  at  least  to 
have  been  £80.  The  medical  experts,  Drs.  William  Malcolm  and 
Fraser  Thomson,  of  Perth,  who  minutely  examined  the  body,  gave 
positive  evidence  that  death  had  been  caused  by  violence,  and  that 
the  wounds  on  the  skull  appeared  to  have  been  partly  occasioned 
by  the  shoe  of  a  horse.  They  certified  "that  the  wounds  were 
inflicted  during  life,  and  that  Campbell  was  dead  before  he  was  put 
into  the  water." 

Suspicion  fell  on  James  M'Dougall,  the  keeper  of  the  tollbar  at 
Lix,  on  the  roads  leading  from  Tyndrum  and  Locheamhead  to 
Killin.  He  was  aged  thirty,  handsome,  and  of  big  stature,  hence 
known  as  ''Seamus  More"  (big  James).  He  had  formerly  been 
engaged  in  illicit  distillation,  at  that  time  prevaOing  in  that  district. 
Notwithstanding,  he  was  of  an  obliging  disposition,  and  somewhat 
of  a  favourite  with  the  public.  He,  too,  was  a  suitor  of  Margaret 
Crerar,  and  had  frequently  made  to  her  proposals  of  marriage.  His 
residence  was  nearly  opposite  to  Bovain,  but  on  the  opposite  bank 
of  the  Dochart.  The  river  had  a  ford  in  the  vicinity,  and  some- 
times was  easily  waded.  He  had  heard  of  the  intended  marriage, 
and  that  Campbell  was  about  to  have  his  banns  of  marriage  pro- 
claimed in  church  on  an  early  Sabbath.  On  the  night  before  the 
disappearance  of  Campbell  he  sent  a  message  to  Miss  Crerar 
desiring  an  interview  with  her  on  the  road  at  Bovain  on  the  follow- 
ing night,  at  a  specified  hour.  The  message  was  delivered,  and  the 
messenger  was  told  by  the  lady  that  she  would  see  him  on  the  road, 
and  he  was  to  bring  with  him  a  certain  article  of  household  economy. 
But  this  last  was  not  told  him  by  the  messenger,  and  therefore  not 
brought.  On  the  afternoon  of  VVednesday  he  rode  very  furiously 
from  Lix  tollbar  through  Killin  to  Bovain,  and  had  an  interview 
with  the  lady  on  the  road.  His  speed  was  somewhat  remarkable, 
especially  as  at  the  time  he  was  afflicted  with  a  sore  leg.  In  his 
fury  he  nearly  rode  down  an  old  woman  in  the  street  of  Killin. 
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The  distance  between  Lix  toUbar  by  Killin  to  Bovain  is  about  six 
or  seven  miles,  which  M'Dougall  accomplished  and  returned  with- 
in thirty  or  forty  minutes  after  the  brief  interview  with  Miss  Crerar. 
According  to  Miss  Crerar's  statement,  and  which  was  admitted  by 
M'DongaU  in  his  declaration,  the  interview  was  for  about  ten 
minutea  He  asked  her  if  it  was  true  that  she  was  to  be  pro* 
claimed  to  Campbell  on  the  following  Sunday,  as  he  had  heard  it 
stated  at  the  toU.  She  answered  that  it  was  not  true.  He  then 
said  she  could  get  as  good  as  Campbell  any  day.  She  answered 
that  she  had  nothing  to  say  against  Campbell,  and  he  replied  as 
little  had  he,  and  the  interview  abruptly  terminated.  She  returned 
to  the  house,  and  he  remounted  his  horse,  which  he  had  held  dur- 
ing the  short  time,  and  rode  back  in  the  same  furious  speed  through 
Killin  to  his  residenca  The  night  was  rainy  and  stormy,  but  had 
clear  moonlight. 

On  the  road  .between  Killin  and  Bovain,  about  a  quarter  of  a 
mile  from  Killin,  there  are  two  cottages,  known  as  Craignavie.  They 
are  situated  about  twenty  yards  from  the  road,  and  about  twice 
that  distance  from  the  river.  About  ten  or  eleven  o'clock  the 
inmates  of  both  cottages  heard  strange  sounds  from  the  road.  They 
described  them  as  that  of  moaning,  which  continued  at  intervals  for 
about  a  quarter  of  an  hour.  One  woman  became  terrified,  and 
thought  the  sound  was  '^  that  of  a  friend  dying  at  a  distance."  Her 
husband  described  the  sound  as  that  of  a  person  sorely  complaining, 
and  agreed  with  his  wife  "  that  it  was  the  ghost  of  some  person 
dying,  the  moaning  was  so  unearthly.*'  Nevertheless,  he  courage- 
ously offered  to  go  out  to  discover  the  cause,  but  his  wife  restrained 
him  from  what  she  conceived  so  perilous  an  action. 

It  was  generally  remarked  that  M'Dougall  took  no  interest  in 
searching  for  Campbell's  body,  excusing  himself  by  his  sore  leg, 
which  had  not  prevented  him  recently  riding  a  distance.  He 
repeatedly  dissuaded  the  people  from  searching  the  land,  saying 
that  Campbell  must  have  fallen  into  the  river.  He  also  asserted 
that  he  was  subject  to  **  falling  fits  of  sickness,"  and  which  proved 
untrue.  He  had  been  heard  to  say,  when  he  was  told  that 
Campbell  was  to  be  proclaimed  on  the  following  Sunday,  that  such 
would  not  be,  and  he  offered  to  wager  that  such  would  never  be. 
He  stated,  when  told  that  money  was  found  on  Campbell,  that  this 
showed  that  he  had  not  been  robbed.  He  admitted  having  rode 
to  Bovain  on  the  eventful  night,  and'  had  only  met  on  the  road 
one  person,  whom  he  named,  and  who  had  a  plaid  over  his  head 
because  of  the  weather.  That  person  stated  that  he  did  meet 
M'Dougall  on  horseback,  but  the  man  had  no  plaid  with  him,  whilst 
it  was  shown  that  Campbell  was  in  the  habit  of  wearing  his  plaid 
over  his  head  in  stormy  weather.  He  anxiously  hinted  that 
another  named  person  might  have  been  the  guilty  man.  This,  again, 
led  to  another  difficulty.  There  was,  indeed,  a  young  man  in  the 
service  at  Bovain  who,  too,  had  aspired  to  the  hand  of  the  lady,  and 
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was  that  eventful  night  absent  for  some  time  from  the  house.  It 
was  also  considered  by  the  people  that  he,  too,  showed  much 
indifference  in  the  search  for  Campbell's  body.  M'Dougall  on  the 
night  in  question  wore  a  greatcoat,  which,  when  afterwc^s  found, 
had  certain  suspicious  rents.  He  seemed  anxious  to  deny  that 
such  was  the  coat  he  wore  on  that  night. 

The  Fiscal  and  Sheriff-Substitute  were  at  KiUin  investigating  the 
matter  on  the  5th  and  13th  February  before  the  recovery  of  the 
body,  and  again  on  9th  March,  after  the  body  was  found.     One  of 
the  Depute-Advocates  from  Edinburgh  afterwards  joined  in   the 
investigation,  and  finally  the  Sheriff-Principal  (afterwards    Lord 
Anderson)  concluded  a  thorough  investigation  on  10th  August.    The 
general  impression  was  that  Campbell  had  left  Killin  to  proceed  to 
Bovain,  and  that  M'Dougall,  on  his  return  from  his  rejection  by  the 
lady,  had  met  him  on  the  road,  enveloped  in  his  plaid,  proceeding 
to  Bovain,  and  rode  him  down  and  murdered  him,  and  then  thrown 
his  body  and  plaid  into  the  river  at  Craignavie.     The  difficulties 
were  that  Campbell  never  was  seen  on  the  road  to  Bovain  after 
leaving  Killin.     The  hours  when  he  left  Killin,  and  M'Dougall  left 
and  returned  to  lax,  and  the  time  of  the  meanings  heard  at  Craig- 
navie, were  wholly  irreconcilable  with  each  other.      The    only 
theory  which  could  reconcile  the  discrepancies  was  that  Campbell 
had  been  rode  down  on  the  road  between  the  hours  of  five  and  six, 
and  his  body  laid  on  the  field,  where  it  obtained  the  soil  found  on 
his  plaid,  and  that  some  person  at  a  later  hour,  coinciding  with  the 
time  of  the  sounds  heard  at  Craignavie,  had  found  him  still  in  life 
and  thrown  hiu\  into  the  river.     Although  it  was  possible  for 
M'Dougall  to  have  crossed  the  river  by  the  ford,  yet,  although  quite 
possible  that  he  could  have  done  so,  there  was  a  want  of  evidence 
that  he  was  out  of  the  house  after  he  returned  about  seven  o'clock. 
It  was  evident  that  Campbell  was  not  drowned,  and  that  robbery 
was  not  the  motive  of  the  murder.     But  under  the  whole  circum- 
stances, after  M*Dougall  was  for  a  considerable  time  in  prison,  he 
was  liberated  without  trial,  and  the  matter  still  remains  wrapt  in 
impalpable  mystery.    Miss  Crerar,  after  rejecting  several  offers, 
died  unmarried,  full  of  years,  and  much  respected.     It  has  been 
said  that  no  fewer  than  three  of  her  admirers,  including  Campbell, 
met  with  untimely  deaths.     M'Dougall  afterwards  married,  buo 
soon  afterwards  died. 
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The  Liberty  of  the  Press,  Speech,  and  PiMic  Worship ;  being  Com- 
mentaries on  the  Liberty  of  the  Svbject,  and  the  Laws  of  JEny- 
land.  By  James  Paterson,  M.A.,  £arrister-at-Law,  sometime 
Commissioner  of  English  and  Irish  Fisheries.  Macmillan 
&  Co.,  London.    1880. 

This  book  will  be  of  use  not  merely  to  lawyers,  but  to  all  persons 
who  occupy  themselves  with  the  discussion  of  public  questions,  or 
who  wish  to  acquaint  the  public  with  their  opinions  or  their 
fanciea  Liberty  of  speech  is  so  ample  that  few  remember  that  it 
has  its  limits,  upon  the  careful  observance  of  which  the  continu- 
ance of  free  discussion  depends.  Mr.  Paterson  points  out  these 
limits  with  clearness  and  precision,  and  shows  the  necessity  of 
maintaining  them.  From  the  point  of  view  of  the  general  reader, 
he  lays  too  much  stress  on  the  antagonism  between  the  State  and 
the  individual.  The  right  of  free  speech  is  treated  as  one  of  those 
rights  which  governments  have  always  striven  to  restrain,  but 
which  it  is  of  the  greatest  importance  to  the  subject  that  he  should 
exercise  to  the  fullest  extent  which  will  not  actually  endanger 
the  State.  We  think  a  better  foundation  for  the  right  of  liberty 
of  speech  and  of  the  press  may  be  found  in  the  interest  which  the 
State  has  in  the  intellectual  activity  of  its  subjects.  In  a  well- 
regulated  society  free  scope  is  given  to  the  expression  of  opinion, 
not  for  the  sake  of  the  individuals  exclusively,  or  even  mainly,  but 
for  the  sake  of  the  society  which  draws  strength  from  the  inter^ 
change  of  ideas.  If  this  be  taken  as  the  true  principle,  it  is  clear 
that  the  limits  which  Mr.  Paterson  points  out,  viz.  the  prohibition 
of  blasphemy,  immorality,  sedition,  and  libellous  statements,  are 
logical  and  necessary.  It  is  not  so  clear,  if  the  right  of  free  speech 
be  looked  on  as  an  inalienable  right  of  man,  that  these  limits 
should  necessarily  be  fixed.  The  right  of  free  speech  ought  to  be 
considered  as  a  right  which  a  man  has  as  a  member  of  a  state, 
and  not  as  an  individual,  and  as  it  takes  its  origin  from  the  rela- 
tion in  which  he  finds  himself  to  the  State,  is  quite  different  from 
the  licence  which  a  wandering  savage  may  be  said  to  possess. 
Mr.  Paterson's  theory  leads  him  somewhat  astray  when  he  dis- 
cusses copyright  He  assumes  that  the  right  of  an  author  in  his 
published  work  is  the  same  as  in  his  unpublished  work,  and  that 
ihe  law  is  wrong  in  depriving  an  author  of  his  right  of  property  after 
any  lapse  of  time.  If,  however,  copyright  be  looked  at  in  the 
light  of  the  principle  we  have  laid  down,  the  two  rights  will 
appear  quite  distinct.  An  unpublished  book  is  like  an  unspoken 
thought,  but  it  is  for  the  interest  of  the  Stat«  that  a  man  should 
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utter  his  thoughts  \vithout  fear  of  punishment,  and  the  State 
is  also  interested  in  the  public^ttiou  of  books,  and  accordingly 
allows  an  author  to  retain  the  right  of  preventing  the  publication 
of  his  book  which  he  possessed  while  yet  unpublished,  notwith- 
standing that  by  publication  he  abandons  his  hold  on  his  ideas. 
With  the  lapse  of  years,  however,  the  interest  of  the  State  in 
securing  the  publication  of  the  work  fails,  and  it  becomes  the 
interest  of  the  State  that  a  term  should  be  put  to  the  period  with- 
in which  the  author  may  take  legal  measures  to  prevent  the  re- 
publication of  his  work.     If  no  terms  were  put  to  the  existence  of 
a  copyright,  the  Courts  might  be  occupied  with  disputes  in  regard 
to  this  property  in  books  whose  authors  had  died  centuries  ago, 
and  from  which  they  had  perhaps  derived  little  benefit    Thought 
is  personal  to  the  thinker,  and  when  the  law  secures  him  in  the 
right  of  exclusive  publication  during  his  lifetime,  it  seems  to  pro- 
ceed on  a  sound  principle.    The  Cop3nright  Acts,  on  the  one  hand, 
acknowledge  that  an  author  has  a  right  to  prevent  republication, 
which  he  obtains  in  place  of  his  right  of  property  in  the  unpub- 
lished work ;  and,  on  the  other,  they  fix  a  date  beyond  which  he 
shall  not  exercise  his  right,  somewhat  for  the  same  reason  that  the 
lapse  of  the  prescriptive  period  extinguishes  a  right  of  property. 
Mr.  Faterson's  views  on  the  theoretical  rights  and  wrongs  of  his 
subject  do  not  in  the  least  interfere  with  the  usefulness  of  his 
work  as  a  practical  guide  amid  the  legal  questions  which  he  dis- 
cusses with  great  clearness.    The  results  of  the  various  decisions 
and  statutes  are  well  summarized,  and  the  book  will  be  found  not 
merely  interesting  in  perusal,  but  valuable  as  a  work  of  reference. 
The  chapter  on  the  abuse  of  free  speech  by  seditious  words  and 
writings  is  of  special  interest,  and  the  treatise  on  "  The  Security  of 
Public  Worship,"  which  forms  the  second  portion  of  the  book, 
contains  a  great  mass  of  curious  and  useful  information  relating 
to  the  Church  of  England  and  the  laws  affecting  it,  as  well  as  those 
touching  the  rights  of  Nonconformists. 


Camiitutional  Liberty ;  or^  Social,  Civil,  and  Political  Rights  and 
Principles  in  their  more  popular  Aspect  and  as  a  Bond  of 
Union,  In  Three  Parts.  Part  I.  Social  Kights  and  Prin- 
ciples. Porteous  Brothers,  Glasgow.  Simpkin,  Marshall,  & 
Co.,  London.     1880. 

The  writer  of  this  book,  who  with  unnecessary  modesty  with- 
holds his  name  from  the  public  he  undertakes  to  enlighten  on 
their  social  rights  and  principles,  has  contrived  to  mass  together 
a  large  number  of  truisms  without  much  regard  to  their  relevancy 
to  the  questions  which  he  assumes  to  discuss.  He  tells  us  in 
his  preface  that  "  the  contents  of  the  chapters  printed  at  the  com^ 
meucement  will  give  a  general  idea  of  the  subjects  treated  of;** 
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and  after  -rainly  trying  to  discover  his  ideas  from  a  perusal  of  the 
work,  we  have  turned  to  the  contents  in  the  hope  of  obtaining  a 
clue  to  guide  us  through  the  labyrinth  of  words  under  which  he 
has  hidden  his  views.    We,  however,  only  make  out  that  the  first 
chapter  treats  of  law  and  liberty  as  affecting  those  commencing 
life,  and  also  those  who  make  no  advance  in  life,  or  are  unsuccess- 
ful in  life,  while  the  second  chapter  treats  of  law  and  liberty,  etc. 
(the   author  makes  frequent  use   of  "etc.")>  more   particularly 
considered ;  and  as  in  the  third  chapter  they  are  "  more  particu- 
larly considered,"  we  are  not  surprised  to  learn  that  the  fourth 
chapter  deals  with  rights  beyond  law,  and  after  pointing  out  that 
there  is  a  minimum — ^it  is  not  very  clear  of  what — goes  on  to 
argue  that  a  ''wrong  decision  is  unfair,  but  is  not  so  unfair  as 
leaving  it  unfixed  altogether,  for  then  it  is  neither  one  nor  other, 
and,  as  it  were,  becomes  a  nonentity."     "  Decision  is  necessary 
within  a  very  short  time,  and  in  proportion  as  the  balance  is  very 
equal  or  doubtful,  that  the  decision  be  right  becomes  of  less 
consequence ;  just  as  in  weighing  an  article  to  make  a  mistake  in 
.giving  a  grain  more  or  less  can  be  of  little  consequence,  when  we 
can  scarcely  say  on  which  side  the  needle  points ;  it  can  only  be  a 
grain  or  two."    We  commend  this  chapter  to  unsuccessful  litigants, 
to  whom  this  doctrine  will,  we  hope,  prove  very  consolatory.     In 
the  fifth  chapter,  which  treats  of  fundamental  principles,  we  are 
told  that  **  at  college  every  one  is  expected  to  know  something,  to  be 
able  to  read  at  least"    If  the  minimum  of  knowledge  has  really 
got  so  low  as  this  in  our  colleges,  the  prospects  of  education  cannot 
be  said  to  be  good.    Ability  to  write,  we  are  glad  to  learn  from  our 
author,  is  not  essential  to  the  possession  of  rights.    "  Even  answer- 
ing letters  is  not  necessary,  though  receiving  is.    A  person  may  be 
unable  to  write,  and  yet  he  is  entitled  to  his  rights."    "  In  that  case 
he  makes  his  mark  and  gets  some  one  to  read  his  letters  for  him 
[to  him  we  should  have  thought  better],  but  he  is  expected  to 
perform  equally  with  others  his  duties  as  a  citizen  and  member  of 
social  life."    The  author  has  evidently  been  kept  waiting  while  a 
string  of  illiterates  were  recording  their  votes,  for  he  adds  "  that 
these  dnties  need  be  nothing  but  what  any  one  can  perform." 
There  is,  however,  much  useful  advice  in  this  book,  e.g.  "  If  in 
jirison,  conform  to  its  niles ;  if  out  of  prison,  conform  to  the  rules 
of  freedom.    If  a  prisoner  is  at  large  he  should  be  bound  by 
a   chain    to    his    gaoler,    that    others    may    know    he    is    not 
free."      It    might    be  hinted    to    the    author    that    a    stronger 
i-eason  is  that  a  chain  prevents  a  prisoner  running  away.     Men 
of  business  will,  perhaps,  be  surprised  to  learn  that  business  is 
the  very  opposite  of  pleasure,  and  scholars  will  scarcely  be  per- 
suaded by  being  told  that  negotitcm  is  derived  from  nego  otiunu 
We  are  directed  to  chapter  viii.  as  containing  important  proposals 
for  the  future,  and  find  there    "that  everything  ought  to  be 
distinctly  one  way  or  another;  as  that  cUl  should  be  free  and  no 


46  BEVIEWS. 

f 

slaves  at  all,  or  anything  like  slavery,  no  half-liberty.    If  a  man  is 
a  prisoner  let  him  be  in  prison,  and  then  there  will  be  no  mistakes, 
otherwise  there  might  be  mistakes,  or  room   for  pretences  of 
mistakes ;  or  at  all  events  the  very  suspicion  and  uncertainty  that 
might  arise  would  be  injurious."     This  is  doubtless  very  profound, 
but  though  we  do  not  understand  what  it  means,  it  is  satisfactory 
to  know  that  the  author  has  a  remedy,  viz.  the  commonplace  one 
of  damages,  which  are  to  be  paid  without  the  troublesome  requisites 
of  the  existing  law.    As  the  author  truly  says,  "  it  is  often  difficult 
to  get  the  wrongness  of  some  things  so  fully  understood  as  to 
prevent  their  being  done,  in  that  case  anything  that  shows  the 
general  opinion  of  the  community  has  a  good  effect,  such  as  having 
to  pay  a  penalty  would.    To  answer  the  end  such  damages  would 
require  to  be  easily  got,  and  to   be  worth  getting.     To  prove 
damage  should  not  be  necessary,  as  that  might  be  difficult,  and  is 
rather  an  accident  than  having  any  bearing  upon  unlawful  things 
done  by  the  other  party.    True,  a  person  may  not  be  injured  by 
what  another  has  illegally  said  or  done,  but  that  is  a  private  con- 
sideration."   In  reading  the  argument  in  favour  of  this  proposal, 
we  felt  a  slight  doubt  as  to  its  justice,  but  the  concluding  sentence 
relieved  our  mind.    "  If  it  were  considered  hard  to  fine  for  a  mere 
well-meant  error  of  judgment,  they  could  be  paid  out  of  public 
money,  if  the  error  were  thought  excusable  or  not  great.     This 
rule  might  be  widely  extended."     We  have  no  doubt  on  this 
subject,  and  commend  it  to  the  attention  of  the  young  advocates 
who  have  obtained  seats  in  the  Parliamentary  Society,  and  who  by 
talking  in  favour  of  our  author's  views  may  lead  to  an  enactment 
which  would  fill  the  Court  with  a  stream  of  healthy  litigation. 
The  last  chapter  of  this  work  discusses  manners  and  forms  and 
their  intention,  where  we  again  find  much  valuable  information, 
e.g,  "  Introductions,  then,  are  opposed  to  what  is  secret"     "  Every 
acquaintanceship  must  begin   in   some  way  or  other."      ''The 
tendency,  however,  rather  is  for  parties  to  be  unreasonably  angry 
at  disagreeable  calls.   We  must  consider  ourselves  liable  to  be  called 
on  for  any  fair  reason."    ''Some  one  must  always  go  first,  and 
almost  always  there  is  something  which  points  out  which  it  should 
be."    "  Calls  are  expected  to  be  returned,"  etc.     The  author  has  at 
his  command  a  large  repertory  of  quotations,  for  the  use  of  which 
he  unnecessarily  apologizes.    If  any  reader  of  this  book  is  inclined 
not  to  take  it  seriously,  we  are  sure  that  it  can  only  be  from  his 
not  understanding  the  author's  position,  or  his  omitting  to  read 
the  preface,  where  he  is  told  "  that  the  subject  is  treated  from  a 
general  outside  point  of  view  in  agreement  with  the  word  'con- 
stitutional/ " 
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Stair  Andrew  Agnew,  Esq.,  has  been  appointed  Deputy-Clerk 
Register,  in  room  of  the  late  Mr.  Montgomerie.  Mr.  Agnew  was 
called  to  the  Bar  in  1860,  and  was  subsequently  appointed  Queen's 
Kemembrancer  for  Scotland.  The  latter  office  is  therefore  vacant 
by  Mr.  Agnew's  promotion. 

Besults  of  Appeals, — During  1880  the  House  of  Lords  affirmed 
twenty-three  decisions  and  reversed  six.  Thirteen  English  cases 
were  affirmed  and  six  reversed.  The  Court  of  Session  had  nine 
judgments  affirmed  and  two  reversed,  while  Ireland  was  in  the 
peculiar  position  of  sending  only  one  appeal,  which  was  sustained 
aud  the  judgment  of  the  Court  below  reversed. 

The  following  is,  we  think,  too  good  to  be  lost  It  comes  on  the 
authority  of  the  Irish  Law  Times : — 

"While  the  jury  were  being  sworn  in  what  is  known  as  the 
Kilbury  Eviction  case,  at  Waterford,  on  the  16th  December,  one 
of  them  entered  the  juiy-box  with  his  hat  on,  and  on  being  asked 
to  remove  it,  addressing  his  Lordship,  said,  *  I  have  a  conscientious 
objection  against  taking  off  my  hat.' 

*'  Mr.  Justice  Barry,  '  Then  some  other  gentleman  will  take  it 
off  for  you.* 

"Whereupon  another  juror  immediately  removed  the  hat." 
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SHERIFF  COURT  OF  LINLITHGOW. 

XAOISTBATSS  AND  TOWN  COUNCIL  OF  SOUTH  QUEENSFSBBY  V.  GEOBGB 

HILL  BEID. 

The  ponuerB  in  this  case  ore  the  Provost,  Magistrates,  and  Town  Council  of 
Soath  Qaeenfiferiy,  and  the  defender  is  a  coal  merchant  there.  The  action 
was  raised  on  12th  April  1879  to  interdict  the  defender  from  palling  down  a 
wooden  palins  about  ten  yards  long  on  the  east  side  of  the  Church  Vennel  of 
Qoeensfeny,  we  south  end  of  the  jMding  adjoining  the  Parish  Church,  and  the 
iioith  end  adjoining  the  defender's  property,  wMch  paling  encloses  a  small 
triangular  piece  of  ground  belonging  to  the  pursuers  as  representing  the  com- 
monity  of  the  buigh,  and  also  to  mterdict  the  defender  from  passing  over, 
using,  or  in  any  way  interfering  with  the  said  piece  of  ground.  The  pursuers 
aTeiied  that  the  paung  had  st(wd  for  time  immemorial,  and  beloneed  to  them, 
and  that  the  ddender  had  threatened  to  pull  it  down  and  mace  a  passage 
through  the  enclosed  piece  of  around  for  driving  out  and  in  cartloads  of  coids 
to  and  from  a  coal-fauld  intended  to  be  made  by  him  between  the  back  of  his 
tenement  and  the  north  wall  of  the  Parish  Church,  and  that  the  Church 
Vennel  had  never  been  used  for  carting  coals  or  for  other  heavy  traffic,  and 
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that  damage  would  be  done  thereby  to  the  drains  in  the  VenneL    The  |par- 
snenjpled — (1)  that  the  paling  being  their  property,  the  defender  had  no  nght 
to  pnU  it  down  ;  (2)  that  the  piece  of  ground  being  their  property,  the  defender 
was  not  entitled  to  make  a  nassage  over  it;  (3)  that  the  defender  was  not 
entitled  to  the  right  of  serrituae  or  other  rights  claimed  by  him  over  the  piece 
of  ground ;  (4)  Uiat  the  pursuers  were  entitled  to  interdict  as  craved,  with 
expenses ;  (5)  that  the  aefender  was  only  an  occupier,  and  therefore   not 
entitled  to  go  beyond  the  years  of  his  own  occupation  in  claiming  possession 
of  a  right ;  (6)  that  the  pursners  were  entitled,  within  due  bounds,  to  regulate 
the  traffic  within  the  buigh,  and  bound  to  attend  to  its  interests,  and  being 
satisfied  that  the  cart-traffic  attempted  to  be  introduced  and  carried  on  by  the 
defender  in  the  Vennel  was  unnecessary,  and  would  prove  injurious  to  the 
interests  of  the  burgh,  the  Sheriff  had  no  jurisdiction  over  them,  and  could 
not  control  them  in  the  matter ;  and  (7)  that  the  defender,  not  having  been 
proprietor  at  the  institution  of  the  action  of  the  subjects  occupied  by  him, 
could  not  legally  found  upon  any  right  or  title  subsequently  acquired  or  made 
up  by  him.    The  defender  produced  his  titles,  which  showed  that  his  property 
was  bounded  on  the  west  by  the  common  vennel  called  the  Church  Vennel ; 
and  he  averred  that  the  piede  of  ground  in  Question  was  part  and  parcel  of  the 
Vennel,  and  that  the  palmg  was  put  up  by  tiie  kirk  session  about  twenty  years 
ago  to  keep  the  comer  clean  and  prevent  nuisances  being  committed  on  it 
and  against  the  north  wall  of  the  church.    He  denied  having  threatened  to 
take  down  the  paling,  but  admitted  that  he  had  taken  down  part  of  his 
west  boundary  wall  near  the  north  wall  of  the  church,  and  had  com- 
menced to  rebuild  a  stable  there,  and    that  since  his  father's  death,  in 
November  1877,  he  had  possessed  and  occupied  the  property  as  his  father's 
heir,  though  his  title  had  been  completea  since  tne  present  action  was 
raised.    He  further  averred  that  the  vennel  was  a  public  roadway,  and  bad 
been  used  by  him  and  his  father  and  others  as  a  thoroughfare  from  time 
immemorial  for  horses  and  carts,  as  well  as  by  foot-passengers,  and  that  their 
doing  so  had  never  hitherto  been  challenged  or  intenered  with  ;  and  that  his 
predecessor,  the  late  Mr.  Storry,  one  of  the  former  proprietors,  had  had  a 
stable  at  the  south-west  comer  of  his  garden  next  to  the  Parish  Church,  with  a 
door  to  the  west,  through  which  door  there  was  from  time  immemorial  &ee 
i»h  and  entry  into  the  Vennel ;  that  the  stable  fell  into  disrepair,  and  the 
door  was  voluntarily  closed  up  about  the  time  the  paling  was  put  up  ;  that  there 
was  also  some  years  ago  a  doorway  in  the  north  wall  of  the  church  through 
which  the  congregation  left  the  church,  and  in  doing  so  they  passed  over  the 
'enclosed  piece  of  ground.    The  defender  maintained  that  he  was  entitled  to 
resume  communication  with  the  Vennel  at  the  part  referred  to,  and  to  exercise 
the  rights  of  property  or  servitude  which  belonged  to  him  and  his  property, 
and  to  get  the  paling  and  other  obstructions  removed,  and  to  use  the  enclosed 
part  of  the  Vennel  as  an  access  or  entrance  to  his  property.    He  further  stated 
that,  thinking  the  pursuers,  as  Local  Authority,  were  tne  proper  parties  to  apply 
to,  he  wrote  the  sanitary  inspector  a  note  the  day  bemre  the  interdict  was 
served  to  get  the  paling  in  question  removed  ;  that  this  note  was  submitted  to 
four  members  of  Town  Council  that  same  evening,  and  by  their  directions  the 
town  clerk  instituted  the  action  in  their  names  and  in  the  names  of  the  other 
five  members  of  Council  without  previous  notice  to  the  defender,  and  without 
authority  of  at  least  three  members  of  the  Council ;  that  the  Couneil,  as  a 
body,  was  never  consulted  on  the  subject  until  19th  April  (a  week  after  the 
action  was  raised) ;  that  the  proceedings  were  nimious,  groundless,  and  op- 
pressive, and  had  been  instituted,  not  for  the  purpose  of  protecting  or  vincu- 
.  eating  any  public  right,  but  to  molest  and  annoy  the  defender,  who,  as  an 
adjoining  proprietor,  had  about  a  week  previoudy  objected  to  a  certificate 
being  granted  oy  the  Provost  (Borthwick)  and  one  of  the  bailies  (Williamson) 
to  Charles  Stevenson  for  a  hotel  licence  for  the  adjoining  building,  sold  to  him 
by  the  Provost.    The  defender  pled  that  he  was  entitled  to  alwolvitor,  with 
•  expenses,  m  respect — (1)  The  pursuers  had  no  title  to  sue,  and  the  proceedings 
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had  been  instituted  without  the  authority  of  the  Council  duly  constituted, 
and  specially  without  the  consent  or  authority  of  David  HiU,  one  of  the 
counculors  of  the  buigh,  whose  name  ought  to  be  expunged ;  (2)  that  the 
pursuers'  allegations  were  vague  and  insufficient  to  support  the  conclusions  of 
the  action,  and  that  the  interim  interdict  ought  to  be  recalled  ;  (3)  that  the 
defender  was  entitled  to  use  the  Vennel,  and  particularly  the  enclosed  part  of 
it,  as  an  access  or  entrance  to  bis  property ;  (4)  that  the  solum  of  the  vennel. 
and  particularly  the  part  in  question,  did  not  belong  to  the  pursuers,  at  all 
events  it  was  not  their  exclusive  property  either  under  their  titles  or  by  pre- 
scriptive possession  ;  (5)  that  any  right  of  property  in  the  solum  was  subject 
to  a  public  right  of  way  ;  (C)  otherwise  to  a  servitude  of  access  in  favour  of 
the  defender  as  owner  of  the  subjects  belonging  to  him  in  virtue  of  his  being 
a  conterminous  proprietor,  and  of  immemoried  use  and  possession  for  more 
than  forty  years  ;  and  (7)  that  generally  in  the  circumstances  the  defender  was 
entitled  to  absolvitor,  with  expenses.  Voluminous  productions  were  made, 
and  a  lengthy  proof  led  for  both  parties,  after  considering  which,  and  hearing 
the  agents  for  parties  thereon,  the  Sheriff-Substitute  (Home)  pronounced  the 
following  interlocutor : — 

'*  Linlithgow,  16th  July  1880. — Having  again  considered  the  closed  record, 
with  the  proof  adduced,  documentary  and  parole,  and  heard  parties'  pro- 
curators thereon  and  whole  process.  Finds  that  the  action  has  been  brought 
by  the  pursuers,  the  Provost,  Magistrates,  and  Town  Council  of  the  burgh  of 
Queensferry,  as  representing  the  said  burgh,  against  the  defender,  the  said 
Qeorge  Hill  Beid,  coal  merchant  there,  to  have  him  interdicted  from  inter- 
fering with  a  certain  paling  erected  on  one  of  the  streets  or  passages  of  said 
burgh  called  the  Vennel,  and  from  using  or  passing  over  the  space  of  ground 
enclosed  oif  from  said  street  or  passage  by  said  paling :  Finds  that  said 
defender  is  a  burgess  of  and  resides  within  said  burgh  of  Queensferry,  and  is 
proprietor  of  a  house  and  garden  therein  ;  that  his  said  garden  extends  behind 
tiis  said  house,  and  is  bounded  on  the  west  for  some  length  by  said  street  or 
passage  called  the  Vennel,  from  which  it  is  separated  by  a  high  wall,  and  that 
said  defender  claims  a  ri^ht  of  access  from  said  street  or  passage  to  a  stable 
and  cart-shed  he  is  building  in  said  garden  over  said  now  enclosed  piece  of 
said  street  or  passage,  and  to  have  said  paling  removed  for  that  purpose  : 
Finds  that  said  street  or  passage  called  the  Vennel  is  one  of  the  pubhc  streets 
of  the  said  burgh,  but  is  not  adapted  for  through  cart  or  horse  traffic,  as  it 
terminates  to  the  north  in  two  comparatively  narrow  passages,  and  descends 
to  the  main  street  by  two  short  flights  of  steps  :  Finds,  however,  that  so  far 
for  the  convenience  of  the  inhabitants,  or  of  parties  having  houses  bordering 
or  abutting  on  said  street  or  passage,  carts  with  coals  and  other  materials 
required  by  said  parties,  and  alfio  by  others  in  the  near  neighbourhood  of  the 
same,  have  been  from  time  immemorial  in  the  practice  of  using  and  travelling 
along  said  street  or  passage  ;  and  finds  that  cattle  or  cows  are  daily  in  summer 
pasang  through  it :  Finds  that  certain  former  proprietors  of  the  defender's 
aaid  house  ana  garden  had  a  stable  or  byre  at  the  south  or  extreme  end  of 
said  garden,  in  which,  within  the  remembrance  of  individuals  still  alive, 
horses  and  cows  and  pigs  were  at  different  times  kept  by  them,  and  that  entry 
to  the  same  was  from  said  Vennel  and  over  the  said  now  enclosed  part  of  the 
Bame,  as  indicated  by  the  built-up  door  to  be  seen  lately  in  defender's  said 
wall :  Finds  that  defender's  said  garden  wall  and  the  north  wall  of  the  Parish 
Church,  also  situated  in  said  street  or  passage,  form  an  angle  and  a  considerable 
corner  not  necessarily  so  particularly  used  for  the  passing  up  and  down  through 
said  passage  or  Vennel,  and  that  filth  and  other  nuisances  began  to  be  accumu- 
latea  there  after  said  stable  and  byre  was  no  longer  used  and  had  fallen  into 
decay ;  and  that  to  prevent  this  the  said  doorway  in  said  wall  was  built  up, 
and  a  paling  erected  enclosing  a  considerable  space  of  said  comer,  bounded  on 
the  other  two  aides  by  said  carden  and  church  walls  :  Finds  that  this  was  done 
some  twenty  years  ago,  and  by  the  kirk-session  of  said  church  or  the  Town 
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Council  of  the  bnigh,  or  by  their  joint  action,  and  that  the  same  has  remained 
BO  closed  ever  since :  Finds  that  the  defender  has  had  all  along  an  ordinary 
door  as  the  entry  into  his  said  garden  from  said  street  or  passage  in  his  said 
wall  outside  of  said  paling ;  and  finds  that,  wishing  to  re-erect  said  stable, 
and  also  to  build  a  cart-shed  or  house  in  addition,  at  the  south  or  further  end 
of  his  said  garden,  and  on  the  site  of  the  former  building  there,  he  has  of  late 
taken  down  a  considerable  part  of  the  said  garden  wall  within  said  comer  or 
paling,  and  forming  the  east  side  of  the  same,  with  the  intention  of  con- 
structing a  door  or  doors  as  before,  as  entries  from  said  street  or  passage 
into  his  said  new  premises ;  and  that  for  that  purpose  he  requires  to  have 
said  paling  removed,  and  to  make  use  of  the  said  comer  of  the  said  Vennel 
as  the  only  passage  of  a  horse  and  cart  into  the  same :  Finds  that  the  pur- 
suers, as  Provost,  Magistrates,  and  Town  Council  foresaid,  alarmed  at 
defender's  said  operations,  have  brought  this  action  to  stop  hrni  proceeding 
much  further  and  layins  violent  hands  in  vindication  of  his  alleged  riffhts 
upon  said  paling  himself ;  and  that  they  deny  in  said  action  the  defender's 
right  as  proprietor  of  said  house  and  garden,  or  on  any  other  ground,  to 
have  any  such  access  or  to  have  said  paling  removed,  or  to  m&ke  use  of 
said  street  or  comer  for  that  purpose :  Fmds  that  the  defender  disclaims  any. 
and  has  shown  no,  intention  hitherto  of  interfering  with  said  paling  or  said 
piece  of  sround  brevi  momu:  Finds,  on  the  contrary,  that  a  note  was  written  to 
iiim  by  Sie  parties  interested,  being  uncertain  himself  who  these  were,  respect- 
fully requesting  them  to  remove  said  paling,  and  stating  his  reasons  for  the 
same,  and  which  note  was  ultimately  laid  before  the  said  pursuers  in  common 
council  assembled,  and  that  he  now  asserts  and  maintains  in  his  defences  in 
said  action  his  said  claims  to  the  full  extent  against  the  said  pursuers  and  all 
comers :  Finds  that  the  pursuers,  as  Provost,  Magistrates,  ana  Town  Council 
of  said  burgh,  as  other  magistrates  of  burghs,  have  a  certain  control  over  the 
streets  and  passages  of  the  said  burgh,  subject  to  the  rights  and  usages  of  the 
several  burgesses  and  inhabitants;  and  finds  that  the  said  burgesses  and 
inhabitants  have  their  privileges  also  in  regard  to  the  same,  both  as  at  common 
law  and  as  acquired  by  use  and  wont :  Finds  that  no  standing  regulation  of 
the  said  pursuers  as  Provost,  Magistrates,  and  Town  Council  of  said  burgh,  or 
of  their  predecessora,  has  been  pointed  out,  restricting  and  establishing  and 
publicly  announcing  what  sort  of  traffic  alone  wt»  to  be  allowed  along  said 
street  or  passage  called  the  Vennel,  and  that  their  present  determination  as  to 
no  cart-traffic  thereon  has  been  suddenly  and  irr^pilarly  resolved  upon,  and 
apparently  more  with  the  object  of  affecting  tbe  defender  than  any  one  else : 
Finds  in  respect  as  above  that  such  cart-traffic  as  was  required  by,  and  found 
necessary  fo^  the  wants  of  the  inhabitants  living  on  or  near  said  street  or 
passage,  or  whose  properties  abut  upon  it,  has  always  been  carried  on  and  been 
enjoyed  by  them,  and  that  in  particular  the  defender's  predecessora  in  the 
house  and  garden  in  question  had  free  ish  and  entry  from  said  street  or  passage 
for  their  horses  and  cattle  to  their  stable  and  byre  situated  on  the  same  spot  on 
which  the  said  defender  is  now  erecting  the  said  stable  and  shed  or  cart-house, 
and  over  the  said  space  or  comer  presently  enclosed,  and  then  unobstructed  by 
any  paling ;  that  the  disuse  of  said  right  of  access  for  a  period  of  time  by 
defender  and  his  predecessora  in  the  property,  when  they  had  no  occasion  to 
exercise  it,  forms  no  legal  hindrance  or  drawback  to  the  present  defender's 
resuming  it  when  it  suits  his  necessities  or  convenience  ;  that  at  common  law 
also  every  burgess  or  proprietor  in  a  burgh  is  entitled  to  have  an  access  for 
himself,  and  ful  he  requires,  to  and  from  a  public  street  in  respect  of  any 
property  he  may  possess,  situated  on  the  same,  where  not  restrained  by  law  or 
paction,  and  that  any  such  restraint  does  not  here  appear  :  Finds  that  the  said 
defender  ia  entitled  to  the  access  to  his  property  as  so  craved  by  him  from  said 
street  or  passage  called  the  Vennel^  and  that  he  therefore  has  a  right  to  have 
the  said  paling  removed  and  the  said  enclosed  part  of  said  street  or  }>assage 
opened  up,  and  accordingly  refuses  the  said  pursuers'  prayer  for  interdict 
against  the  same  as  craveoLy  and  recalls  the  interim  interdict  already  granted : 
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UndB  that  this  action^  although  iir^^larly  brought  at  first  in  the  indmdoal 
names  of  the  Provost,  Magistrates,  and  Town  Council  of  Queensfeny, 
and  as  representing  said  bnrgh,  has  been  abundantly  sanctioned  since 
at  the  Tarious  meetings  of  the  Town  Council,  and  repels  said  ob- 
jections to  said  action  on  that  ground',  also  repels  the  plea  that 
the  defender  had  no  title  to  defend,  as  he  was  specially  called  as  a  defender, 
and  though  doubtless  his  written  title  to  the  said  property  was  in  another 
name  at  £st,  he  had  the  sole  beneficial  interest  in  tne  same  from  the  begin- 
ning, and  his  titles  had  been  subsequently  made  up  :  Finds  the  said  pursuers, 
as  Vrovoety  Magistrates,  and  Town  Council  of  the  said  burgh  of  Queensferry, 
and  representing  the  same,  liable  in  expenses,  but,  in  respect  chiefly  of  the 
long  proof,  subject  to  modification  :  Appoints  an  account  of  said  expenses  to 
be  given  in,  and  remits  the  same  to  the  Auditor  of  Court  to  tax  and  to  report, 
and  decerns.  Francis  Homb. 

"  Note, — ^The  Sheriff-Substitute  has  had  considerable  hesitation  as  to  how  he 
should  dispose  of  this  case,  looking  at  the  turn  it  has  taken.    The  action  is 
one  of  a  possessory  nature,  in  which  possession  only  is  the  foundation  and 
object  of  the  issue,  while  here  it  seems  to  have  been  treated  as  one  for  ascer- 
taining and  determining  the  absolute  rights  of  the  parties  interested  in  the 
matter  in  question.    As  the  said  paling  had  been  so  long  in  existence  and 
under  the  control  and  power  of  uie  pursuers,  an  action  of  declarator,  it  is 
thought^  would  have  been  the  most  prober  answer  of  the  defender  to  the  said 
proceedings  against  him.    Then,  again,  it  is  somewhat  doubtful  how  far  the 
Sheriff  has  any  authority  or  control  over,  or  can  interfere  with,  the  powers 
and  resolutions  of  the  Magistrates  and  Town  Council  of  the  burgh  in  their 
management  of  matters  within  the  same.    These  questions,  however,  have  not 
been  put  in  issue  in  the  case,  and  therefore  the  Sheriff-Substitute  is  unwilling 
to  ffo  back  upon  them  now,  after  so  much  time  and  money  have  been  expended 
to  bring  it  to  its  present  positioiL    He  has  decided  it,  therefore,  upon  the 
proof  as  led  on  the  general  merits  and  rights  of  the  parties  raised  on  both 
sides  in  the  record.    On  this  proof,  it  is  thought,  it  is  decidedly  shown  that 
these  are  on  the  side  of  the  defender.    Carts,  loaded  and  unloaded,  have  tra- 
veTsed  the  said  Yennel  to  supply  the  various  wants  of  the  natives  in  it    The 
defender's  predecessors  at  the  time  for  long  enjoyed  and  exercised  the  right  to 
use  the  said  street  for  taking  their  horses  and  cows  to  and  from  the  stable  in 
said  garden,  with  access  to  it  from  and  over  said  comer.    This  right  has  been 
in  disuse  some  time,  but  nothing  seems  to  stand  in  the  way  of  resuming  it  for 
his  horse,  and  also  for  his  cart,  but  for  the  said  paling  and  the  refusal  of  the 
pursuers  to  remove  it.    Said  x)cding  was  put  up  for  the  temporary  and  no 
doubt  laudable  purpose  for  preventing  the  then  comparatively  unused  comer 
of  said  street  from  being  put  to  an  improper  and  offensive  use.    This  is  not 
likely  to  occur  to  said  comer  as  again  restored  to  some  sort  of  constant  traffic 
over  it.    The  defender  for  his  own  sake  will  keep  the  said  space  of  his  cart- 
»hed  and  stable  clean,  and  if  not,  he  can  be  forced  to  do  so.    On  the  whole  of 
the  said  proof  it  is  thought  that  the  defender  has  shown  good  grounds  why 
he  should  have  the  access  he  claims  and  the  paling  thereiore  removed,  and 
that  the  pursuers  have  not  exhibited  sufficient  reasons  why  he  should  not. 
Said  prooi  has  throughout  been  carried  on  with  considerable  animus  and  deter- 
inination  on  both  sides,  and  lengthened  out  in  consequence  much  beyond  what 
it  is  thought  was  required.    This  will  call  for  a  considerable  modification  of 
the  expenses  found  due  to- the  defender  as  the  chiefly  successful  party  in  the 
result  of  the  case.  F.  H." 

The  pursuers  appealed  to  the  Sheriff  (Monro),  who  ordered  a  reclaiming 
petition  and  answers,  which  were  duly  lodged.  He  then  pronounced  the 
lollowing  interlocutor ; — 

"Edinbuirghy  I6th  October  1880.— The  Sheriff  having  considered  this  process. 
Adheres  to  the  interlocutor  appealed  against :  Dismisses  the  appeal  for  the 
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puiBuers  :  Finds  the  defender  entitled  to  additional  expenses,  of  whicli  appoints 
an  account  to  be  given  in,  and  remits  the  same  to  the  Auditor  of  Court  to  tax 
and  report,  and  decerns.  Qeo.  Monro. 

''  Note. — The  Sheriff,  in  dismissing  the  appeal,  has  not  much  to  add  to  the 
careful  judgment  of  the  Sheriff-Substitute. 

*'  The  conclusions  of  the  petition  are  twofold.  In  the  first  place,  the  pursuers 
crave  interdict  against  the  defender  pulling  down  or  in  any  way  interfering 
with  a  certain  wooden  paling  erected  in  the  street  or  passage  known  as  the 
Church  Vennel  of  Queensferry.  Considering  that  the  defender  expressly  dis- 
claims on  record  any  intention  of  removing  the  paling  at  his  own  hand,  the 
Sheriff  sees  no  necessity  for  granting  an  interdict  against  him. 

"  The  second  conclusion  of  the  petition  raises  a  question  of  much  more 
importance.  In  it  the  pursuers  crave  that  the  defender  be  interdicted  from 
passing  over,  using,  or  in  any  way  interfering  with  the  triangular  piece  of  ground 
shut  in  by  the  railing  in  question.  On  this  part  of  the  case  also  the  Sheriff 
sees  no  ground  for  disturbing  the  judgment  of  the  Sheriff-Substitute,  The 
Vennel  is  undoubtedly  a  public  street,  but  the  pursuers  maintain  that  the  piece 
of  ground  enclosed  by  the  paling  is  in  a  different  position  from  the  rest  of  the 
street  or  passage,  in  so  far  as  it  is  not  needed  or  adapted  for  passage  up  and 
down  and  along  the  Vennel.  This  may  be  very  true  ;  but  it  is  admitted  by 
the  pursuers'  own  witness  Peter  Pickard  that  before  the  paling  was  erected  the 
comer  in  question  formed  part  of  the  Vennel,  and  was  quite  an  open  comer.  It 
also  appears  from  the  proof  that  the  paling  was  put  up  some  twenty  years  ago, 
as  the  comer  was  becoming  a  nuisance,  but  that  prior  to  that  date  the  defen- 
der's predecessors  in  the  property  had  free  ish  and  entry  over  the  piece  of  the 
Vennel  now  enclosed.  In  these  circumstances  the  question  arises,  whether  the 
Magistrates,  acting  presumably  in  the  interests  of  tne  community,  are  entitled 
to  prevent  the  defender  obtaining  an  access  to  his  premises  over  what  was 
unaoubtedly  part  of  a  public  street  some  twenty  years  ago.  And  the  Sheriff 
is  of  opinion  that  they  are  not,  and  that  the  ground  has  not  lost  its  character  of 
a  pubbc  street  by  not  being  used  as  such  for  the  period  mentioned. 

''The  defender  in  his  answers  to  the  reclaiming  petition  asks  that  the 
Sheriff,  in  the  event  of  his  finding  the  pursuers  liable  in  expenses,  should 
reserve  in  his  interlocutor  the  question  of  their  personal  liability  for  expenses 
in  case  of  a  deficiency  of  the  Corporation  funds.  The  Sheriff  sees  no  ground 
for  supposing  that  the  pursuers  have  done  anything  to  incur  personal  liability 
for  the  expenses  of  the  action,  and  declines  to  insert  any  such  reservation. 

"  G.  M." 

Act, — Miller A  U, — Ferguson . 


SMALL  DEBT  COURT  OF  BANFFSHIRE. 
Sheriff  Scott  Moncrieff. 

KENNEDY,  MACDONALD,  &  CO.  V,  SMITH,  "  BTiLiPiE."— November  23,  1880. 

Principal  debtor — Cautioner. — In  this  case  the  following  judgment  was 
delivered  by  the  Sheriff-Substitute  :  "  This  is  an  action  at  the  instance  of  a 
firm  in  Fraserburgh  for  ptr^ment  of  an  account,  headed  W.  Smith,  *  Stripie,* 
to  Kennedy,  Macdonald,  &  Company,  merchants,  Fraserburgh,  and  the  defence 
is  that  the  items  which  it  contains  (a  fisherman's  implements)  were  ordered 
by  or  on  behalf  of  a  firm  of  fishcurers,  J.  &  A.  Calder.  Now,  it  is  quite  a 
recognised  custom  along  these  coasts  for  merchants  dealing  with  fishermen  to 
obtain  a  guarantee  from  their  employers,  the  fishcurers,  and  in  such  cases  an 
action  might  be  raised  either  against  the  principal  debtor  or  his  security.  But 
we  have  here  certain  circumstances  which,  in  my  opinion,  alter  the  nature  of 
the  case.  In  the  first  place,  upon  examination  of  the  pursuers'  books  this 
account  appears  under  the  heading  *J.  &  A.  Calder,  security  for  Smith, 
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Stripie.'  It  i0  admitted  that  the  coods  set  forth  in  it,  with  the  exception  of 
tJie  last  item,  were  ordered  personally  by  Mr.  Calder  alone,  who  directed  them 
to  be  sent  to  Charles  Smith, '  Stripie  ;'  and  it  was  further  admitted  that  had 
it  been  necessary  the  account  would  have  been  sent  to  Mr.  Calder.  I  say  had 
it  been  necessary,  for  it  was  explained  that,  as  a  rule,  such  accounts  are  never 
rendered,  the  curer  always  calling  at  the  end  of  the  fishing  season  in  company 
with  the  fisherman  and  paying  what  is  due.  But  the  Messrs.  Calder  nave 
become  bfmkrupt,  and  the  pursuers,  instead  of  lodging  a  claim  with  their 
trustee,  sue  Smith,  *  Stripie.*  This  they  can  do  only  by  establishing  that  he 
had  come  under  a  primary  obligation  for  the  value  of  these  goods  to  them,  as 
he  certainly  never  was  security  for  the  Calders.  A  point  of  considerable  im- 
portance is  thus  raised,  and  one  which  appears  to  me  to  be  attended  with 
difficulty.  But  in  respect  of  the  circumstances  narrated  above,  I  have  come  to 
the  conclusion,  after  anxious  consideration,  that  there  is  no  evidence  of  a  con- 
tract between  the  defender  and  the  pursuers  in  so  far  as  these  first  items  are 
concerned,  and  that  his  contract  lay  with  the  Messrs.  Calder,  who  were  to  pay 
the  pursuers  and  deduct  the  amount  from  that  due  to  him  as  wages.  This  cer- 
tainly is  the  view  which  the  trustee  upon  the  Calders*  estate  takes  of  it,  for  he 
has  deducted  in  anticipation  the  sum  represented  by  this  account  in  dealing 
with  the  defender's  claim  for  wages.  These  items,  it  may  be  pointed  ou^ 
seem  to  have  been  ordered  in  the  month  of  January,  long  before  the  fishing 
season  commenced.  The  last  item  stands  in  a  somewhat  different  position. 
It  is  dated  16th  August,  and  was  admittedly  ordered  by  the  defender  nimself. 
I  am  therefore  disposed  to  find  him  personally  liable  in  so  far  as  it  is  con- 
cerned, and  give  decree  accordingly.  The  pursuers,  of  course,  have  their 
claim  against  the  bankrupt  estate,  which  evidently  will  not  be  disputed." 

-Ad.— Forbes AU, — ^Allan  &  Soutar. 


SHERIFF  COURT  OF  CAITHNESS. 

Sheriff-Substitute  Spittal. 

KBNNBTBINA  MACKAT  V,  OEOROB  LEITH. 

Aliment  of  illegitimate  child — Rate, — Pursuer  sued  defender  for  aliment  of 
an  illegitimate  child.  Defender  admitted  paternity,  but  offered  pursuer  Caith- 
ness rates  on  the  ground  that  procreation  took  place  in  Caithness,  that  they 
were  both  natives  of  Caithness,  and  that  pursuer  only  removed  to  Edinburgh 
ehortly  before  the  birth.  Pursuer  claimea  Edinburgh  rates,  as  child  was  bom 
and  is  being  supported  there.  The  case  supplements  Heniuy  v.  ForbeSy  reported 
in  this  Journal,  voL  xxiv.  p.  387.  The  Sheriff-Substitute  (Spittal^  has  issued 
the  following  interlocutor  and  note,  and  his  decision  is  beiiig  acquiesced  in: — 

"fFidfe,  I6th  December  1880. — Having  considered  the  process  and  heard 
parties'  procurators.  Finds  (1)  that  the  defender  admits  that  he  is  the  father  of 
the  male  illegitimate  child  bom  by  the  pursuer  in  Edinburgh  on  26th  May  1878 ; 
(i)  that  he  has  already  paid  to  the  pursuer  the  sum  of  £4  sterling  to  account 
of  inlying  charges  and  aliment :  Finds  in  point  of  law  that  the  defender  is 
liable  to  the  pursuer  in  one-half  of  the  inlying  charges,  and  in  one-half  of  the 
aliment  of  the  said  child,  which  fixes  at  £2  and  £7  respectively :  Decerns 
against  the  defender  for  the  sum  of  £7  sterling  per  annum  for  the  period  of 
Beyen  years  from  26th  May  1878,  under  deduction  of  the  sum  of  £2  already 
paid  to  account,  payable  quarterly  and  in  advance,  commencing  pa3rment  as  on 
said  26th  May  1878,  with  interest  on  the  quarterly  payments  at  the  rate  of  five 
per  centum  per  annum  from  the  time  the  same  became  or  shall  become  due  till 
I'ayment,  reserving  the  pursuer's  and  defender's  right  as  regards  emerging 
circumstances :  Finds  the  pursuer  entitled  to  expenses :  Allows  an  account  to 
be  given  in,  and  remits  the  same  when  lodged  to  the  Auditor  to  tax  and  report. 

"  Charles  Qrey  Spittai.. 
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**Noie. — ^The  only  point  in  dispute  in  this  case  was  as  to  the  rate  of  inlying 
charges  and  aliment  cnaiceable  against  the  defender.  The  defender,  who  resides 
in  Caithness,  maintained  that  he  was  only  liable  for  the  rates  cnstomary  in 
Caithness,  in  which  county  the  pursuer  also  resided  until  a  few  months  before 
the  birth  of  the  child. 

"  The  pursuer,  on  the  other  hand,  claimed  the  rates  alleged  to  be  customary 
in  Edinburgh,  where  the  child  was  bom  and  where  it  now  is. 

"  The  case  of  Henney  v.  Forbes,  decided  in  this  Court  during  the  present  year, 
appears  to  me  to  be  in  point.  The  sum  of  money  which  the  father  of  an 
illegitimate  child  is  called  on  to  pav  to  the  mother  is  not  an  arbitrary  sum,  bnt 
is  based  on  an  approximate  calculation  of  the  actual  expense  of  rearing  the 
child.  That  expense  of  course  varies  in  different  localities,  and  when  the 
child  is  being  brought  up  in  Edinburgh,  to  which  place  the  pursuer  was 
perfectly  entitled  to  go  if  she  chose,  it  wotild  be  out  of  tiie  question  to  give 
merelv  the  low  rate  of  aliment  which  appears  to  be  customary  m  Caithness. 

**  I  nave  imputed  only  £2  of  the  £4  paid  to  account  to  inlying  chaiges  instead 
of  £2,  6s.,  as  imputed  by  the  pursuer,  as  1  think  the  pursuer's  estimate  is  too 
high.  C.  G.  S." 

Ad, — Hector  Sutherland. AU, — Q.  M.  Sutherland. 


Coia?JLVY.~-Proeeed%ngi  agcwntt  estaU  of  deceased  director— ^oint  and  several 
UMlity  —  Parties  —  Non-Investment  of  part  of  premiums  —  Misfeasance  by 
directors — Parties  to  apply — Rqsreseniative  ease — Costs, — Proceedings  cannot  be 
taken  under  section  165  of  the  Companies  Act  against  the  representatives  of  a 
deceased  director. — FeUon's  Exeeuton?  case  (35  L.  J.  Rep.  uh.  196 ;  L.  Rep. 
1  £q.  219)  followed.  Neither  in  applications  under  this  section  to  establiah  a 
joint  and  several  liability,  nor  in  actions  against  trustees  for  breach  of  trusty  is 
it  a  rule  that  the  whole  of  the  persons  who  on  the  case  set  up  would  be  liable 
must  be  before  the  Court.  A  special  resolution  was  made  by  the  company, 
that  for  the  better  security  of  the  policyholders  fifty  per  cent  of  the  preminms 
paid  on  whole-life  policies  should  oe  invested  in  Government  securities  in  the 
names  of  the  trustees  of  the  company.  The  directors  appointed  trustees,  and 
the  compant  issued  prospectuses  stating  that  fifty  per  cent  of  the  premiums 
on  whole-liie  policies  was  invested,  and  granted  policies  in  accordance  with  the 
specifd  resolution : — Held,  that  the  special  resolution  created,  first,  an  effectual 
trust  of  the  moneys  for  tne  benefit  of  some  class  of  persons  designated  as  '*  the 
policyholders,"  the  object  of  the  trust  not  including  the  general  purposes  of 
the  company ;  and,  secondly,  a  duty  in  the  directors  to  see  the  investments 
made  and  preserved ;  that  the  directors  were  liable  to  account  in  the  winding 
up  to  the  extent  of  the  funds  not  invested,  and  invested  but  applied  to  the 
general  purposes  of  the  company ;  and  further,  that  such  liability  was  for  "  a 
misfeasance  or  breach  of  trust  in  relation  to  the  company j"  enforceable  under 
the  165th  section  on  the  application  of  the  official  liquidator  and  a  policy- 
holder as  a  creditor  in  the  winding  up.  A  person  who  was  an  active  direetor 
during  a  period  while  the  failure  to  invest  and  misapplication  were  taking 
place,  was  held  to  be  subject  to  the  onus  of  proving  his  non-participation  in 
the  misfeasance.  The  policies  provided  that  the  property  of  the  company  should 
alone  be  answerable  to  demands  under  the  policies,  and  that  no  director  or 
member  should  be  liable  to  proceedings  in  respect  thereof,  it  being  a  principle 
of  the  company  that  no  shareholder  was  to  be  liable  beyond  the  amount  of  his 
share: — Held,  that  this  clause  had  no  application  to  a  case  of  liability  for 
breach  of  trust.    A  summons  to  establish  a  joint  and  several  liability  against  a 
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l)ody  of  directors  was  adjonmed  into  Court  as  against  one  of  the  respondents, 
and  directed  to  stand  over  as  against  the  rest.  The  Court  made  the  order 
aaked  for  against  the  respondent  before  it,  but  gave  him  leave  to  apply  at 
chambers  to  be  allowed  his  costs  of  the  adjournment,  such  allowance  to 
depend  upon  the  effect  of  the  decision  in  settling  the  claims  against  the  other 
respondents. — In  re  The  British  Guardian  Ltfe  Aeawrance  Co,  {Limited),  L.  J.  49 
Sep.  Ch.  446. 

HiQHWATs. — Locomotives  on  roads-— Highways  and  Locomotives  Amendment 
Act— " Excessive  weight  "  and  '^extraordinary  expenses,*'  how  ascertained, — Sec- 
tion 23  of  the  Highways  and  Locomotives  Amendment  Act,  1878,  enacts  that 
where  by  a  certificate  of  their  surveyor  it  appears  to  the  authority  which  is 
liable  to  repair  any  highway  that.  "  naving  regard  to  the  average  expense  of 
repairing  highways  in  the  neighoourhooo,  extraordinary  expenses  have  been 
incuned  by  such  authority  in  repairing  such  highway,  by  reason  of  the  damage 
caused  by  excessive  weight  passing  along  the  same,  or  extraordinary  traffic 
thereon,"  the  authority  may  recover  in  a  summary  manner  the  amount  of 
such  expenses  from  the  person  by  whose  order  the  weight  or  traffic  has  been 
conducted.  The  appellant  used  on  a  hi^hwav  a  locomotive  engine  and  wag- 
gons in  order  to  carry  goods  and  materials  for  the  ordinary  purposes  of  his 
estate.  The  engine  was  constructed  and  used  in  accordance  wiui  tne  Locomo- 
tives Acts,  1861  and  1865,  and  the  weight  of  the  ennne  and  the  width  of  its 
wheels  were  in  compliance  with  section  28  of  the  Highways  and  Locomotives 
Amendment  Act,  1878.  Justices  having  made  an  oraer  for  the  payment  by 
the  appellant  of  a  sum  to  cover  extraordinary  expenses  incurred  by  the  high- 
way authority  by  reason  of  the  damage  caused  to  the  road  by  the  use  of  the 
engine  and  waggons,  it  was  held,  on  a  case  stated  by  the  justices,  that  the 
•[uestion  of  what  was  "excessive  weight "  and  << extraordinary  traffic  "  within 
section  23,  must  be  determined  with  reference  to  the  ordinary  traffic  of  the 
road,  and  its  capacity  for  bearing  weights,  and  not  with  reference  to  abnormal 
traffic  merely,  or  to  weieht  in  excess  of  that  authorized  by  statute,  and  there- 
fore that  the  order  of  tne  justices  was  rightly  made. — Lord  Aveland  v.  Lucas 
(App.),  49  L.  J.  Rep.  Q.  B.  643. 

VoLnNTKEB  Act. — Administrative  battalion — Dismissal  of  member — Cbm- 
manding  officer— Begtdations,— By  the  Volunteer  Act,  1863,  sec.  21,  sub-sec.  1, 
the  commanding  officer  of  a  volunteer  corps  ma^  discharge  from  the  corps  any 
volonteer  for  breach  of  discipline.  By  sub-section  2^  a  volunteer  belonging  to 
a  corps  or  administrative  regiment  who  is  guiltv  of  misconduct  while  under 
arms  or  on  march  or  duty  is  liable  to  arrest  at  tne  order  of  the  officer  then  in 
command  of  the  corps  or  regiment.  The  appellant  was  a  member  of  the  W. 
Corps,  which  consisted  of  two  companies,  of  which  the  defendant  was  captain, 
commandant,  and  commanding  officer.  Whilst  the  two  companies  were 
assembled  in  camp,  they  formed,  together  with  certain  other  companies,  an 
admiaistrative  battalion,  the  whole  <n  the  companies  in  camp  being  under  the 
command  of  M.,  the  commanding  officer  of  the  first  administrative  battaHon. 
On  parade  of  the  appellant's  corj^  forming  part  of  the  administrative  battalion 
in  camp,  the  appelant  was  disnussed  from  the  corps  for  breach  of  discipline  by 
the  respondent,  who  was  present  superintending  the  .company  drill^  the 
corps  :—Held,  that  the  respondent  was  the  commanding'  officer  on  the  occasion 
when  he  dismissed  the  appeUant  within  the  meaning  of  section  21  of  the 
Volunteer  Act,  1863,  and  that  the  power  of  the  commanding  officer  of  the 
administmtive  regiment  was  limitea  to  arrest  for  the  period  during  which  the 
Rfliment  was  collectively  under  his  control. — Tombs  v.  Magrath,  49  L.  J.  Rep. 
M.  C.  76.  ^ 

PuBUC  B.^ALTn,Sighway— Construction  of  Local  Act— Projection  "  over  or 
ttjwn**  pavement — Oriel  window  not  inteffering  with  traffic,— Ad.  Act  **  for  the 
protection  of  the  health  of  the  inhabitants  of  Liverpool  and  the  better  r^^- 
tation  of  buildings  in  the  borough,''  enacted  (among  other  provisions  dealing 
entirely  with  footways)  that  **  no  projection  of  any  kind  mmld  be  made  in 
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front  of  any  building  over  or  upon  the  pavement/'  with  certain  ezceptions  in 
favour  of  shop  fronts  and  doorways  : — Held,  that  an  oriel  window,  which  pro- 
jected over  the  pavement  of  a  street,  but  did  not  interfere  with  the  use  of  the 
footpath,  but  only  with  the  access  of  light  and  air  to  the  street,  was  not  within 
the  above  provisions. — Goldgtraw  v.  DucJcvoorthf  49  L.  J.  Rep.  M.  C.  73. 

Absuranck  Company. — Unlimited — Shareholders  and  assurance  members- 
Contributory — Primary  liability, — It  having  been  decided  in  Winston^s  case 
(48  Law  J.  Rep.  Chanc.  607 ;  Law  Rep.  12  Ch.  D.  239)  that  assurance  mem- 
bers were  liable  as  contributories,  a  summons  was  taken  out  by  the  official 
liquidator  for  the  purpose  of  making  a  call  upon  them  : — Held,  that  as  this 
was  an  unlimited  company,  in  which  the  shareholders  were  the  only  persons 
liable  to  pay  calls  while  the  company  was  a  going  concern,  the  shareholders 
were  primarily  liable  to  pay  this  call,  and  that  tne  assurance  members  were 
only  secondarily  liable. — In  re  The  Albion  Life  Assurance  Society,  49  L.  J.  Rep. 
Ch.  593. 

Trade-Mabk. — Registration, — ^Where  the  registration  of  a  trade-mark  is 
opposed  on  the  ground  that  it  so  nearly  resembles  an  existing  registered  trade- 
mark in  the  same  class  of  goods  as  to  be  calculated  to  deceive  within  section 
6  of  38  and  39  Vict  c.  91  (ooth  parties  being  engaged  in  the  same  trade),  the 
test  is,  assume  the  two  marks  are  ill  some  respect  distinct  and  yet  in  other 
respects  similar,  and  supposing  them  both  to  be  registered  and  both  to  be 
fainv  used  with  the  same  colour,  would  the  proposed  mark  be  calculated  to 
deceive  any  person  who  only  used  ordinary  observation? — In  re  Worthington 
S  Co.  (App.),  49  L.  J.  Ren.  Ch.  646. 

Semble,  the  Trade-Marks  Registration  Act  is  to  be  construed  liberally ;  and 
if  a  proposed  trade-mark  so  far  resembles  a  registered  trade-mark  as  that  it 
may  be  so  used  as  to  be  practically  calculated  to  deceive,  registration  will  be 
refused. — Ibid. 

Conflict  of  Laws. — Scottish  settlement — Law  governing  construction  of  settle- 
ment — Power  of  appointment,  whether  exclusive — "  Such  child  or  children." — By 
a  marriage  contract  dated  in  1857,  and  made  in  Scotland,  on  the  marriage  of  a 
domiciled  Englishman  with  a  domiciled  Scotchwoman,  real  estate  in  England 
and  a  sum  of  consols  were  brought  into  settlement  on  the  part  of  the  husband^ 
and  property  in  Scotland  was  brought  into  settlement  on  the  part  of  the  wife. 
There  was  an  absolute  trust  for  sale  and  conversion  of  the  husband's  property 
and  investment  of  the  proceeds,  which  were  to  be  held  in  trust  for  the  hus- 
band and  wife  successively  for  life,  and  after  the  decease  of  the  survivor,  in 
trust  "  for  such  child  or  children  of  the  said  intended  marriage,  and  if  more 
than  one,  in  such  shares  and  in  such  manner  and  form,  and  to  vest  at  such 
time  or  times,  and  to  be  subject  to  such  powers  and  restrictions,''  as  the  hus- 
band and  wife  bv  deed,  or  the  survivor  by  deed  or  will,  should  appoint.  The 
other  trusts  of  the  husband's  property  were  in  English  form,  and  the  trustees 
were  to  have  ^'  the  usual  powers  for  advancement,  maintenance,  and  accumu- 
lation, according  to  the  law  of  England."  The  trusts  declared  of  the  wife's 
property  were  exclusively  in  Scottish  form,  the  phraseology  of  the  general 
clauses  was  mainly  Scottish,  and  the  deed  was  registered  in  the  Court  of 
Session  in  Scotland.  The  trustees  named  were  six  in  number,  four  of  whom 
were  Scottish.  There  were  five  children  of  the  marriage.  The  husband  having 
died  in  1870,  the  wife  by  deed  in  1871  appointed  the  whole  of  the  trust-funds 
brought  into  settlement  by  the  husbana  to  the  eldest  child  of  the  marriage  : 
— Held,  first,  that  notwithstanding  the  general  rule  that  the  construction  of  a 
contract  regarding  personal  estate  is  to  be  determined  bv  the  lex  loci  contractus, 
yet  here,  in  accoidance  with  the  manifest  intention  of  tne  parties,  as  evidenced 
by  the  frame  of  the  instrument,  the  marriage  contract  must,  so  far  as  the  hus- 
band's property  was  concerned,  oe  construed  according  to  English  law  : — Held, 
secondly,  mat  the  power  to  appoint  amongst  children  was  exclusive,  and  the 
appointment  of  1871  valid. — Uhamberlain  v.  Napier,  49  L.  J.  Rep.  Ch.  628. 
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ON  THE  INCREASE  OF  DIVOECE  IN  SCOTLAND.^ 

Bt  John  P.  Coldstream. 

The  laige  number  of  cases  of  divorce,  and  their  increase  during 
the  last  few  years,  both  in  England  and  Scotland,  has  of  late  been 
the  subject  of  much  remark.  So  far  as  Scotland  is  concerned,  the 
number  of  decrees  in  such  cases  during  the  last  ten  years,  and  the 
number  for  each  of  these  years,  has  recently  formed  the  subject  of 
a  return  to  the  Home  Office.  The  result  of  the  returns  shows 
that  while  for  the  first  two  years  of  the  period  the  average  number 
was  34,  for  the  last  two  years  the  average  number  was  60.  I 
do  not  intend  to  discuss  in  this  paper  the  propriety  of  the  remedy 
of  divorca  I  accept  it  as  the  law  of  our  country  that  it  exists  as 
a  proper  remedy  for  a  great  wrong,  to  be  claimed  in  the  discretion 
of  the  spouse  demanding  it ;  but  I  do  propose  to  lay  before  the  Con- 
gress some  of  the  facts  and  statistics  which  have  emerged  in  the 
study  of  about  one  quarter  of  tlie  cases  which  formed  the  subject  of 
the  late  Government  return,  and  which  I  have  the  permission  of 
the  Home  Office,  accorded  through  the  Lord  Advocate,  to  embody 
in  this  paper. 

Before  proceeding  further,  however,  it  may  be  well  to  state 
shortly  what  are  the  grounds  upon  which  one  spouse  can  obtain 
divorce  from  the  other  according  to  tlie  law  of  Scotland. 

The  first  cause  for  divorce  known  to  the  Scottish  law  is  the 
infidelity  or  adultery  of  either  spouse.  Cruelty  does  not  require 
to  be  alleged  or  proved,  whether  tlie  action  be  by  the  husband  or 
by  the  wife.  "  Divorce  for  adultery  was  not  introduced  into  Scot- 
land by  any   statutory  enactment,  but  immediately    after    the 

Pftper  Tead  at  the  Social  Science  Congress  at  Edinburgh,  October  1880. 
VOL.  XXV.  NO.  CCXC. — FEBRUARY  1881.  E 


38  ON  THE  INCREASE  OF  DIVORCE  IN  SCOTLAND. 

Beformation  the  Courts  held  it  to  be  the  law  of  that  country " 
(Fraser  on  Husband  and  Wife,  ii  114). 

The  only  other  ground  for  divorce  in  Scotland  is  the  wilful  and 
malicious  desertion  of  one  spouse  from  the  other.  It  is  founded 
on  statutory  enactment,  viz.  that  of  1573,  c.  55.  The  desertion 
must  have  been  continuous  for  four  years  before  the  raising  of  the 
action,  and  it  is  not  now  necessary  to  have  any  proceeding  charg- 
ing the  defender  to  adhere,  but  divorce  for  desertion  can  be  con- 
cluded for  and  obtained  simplicUer  and  at  once. 

In  actions  on  either  of  the  grounds  above  stated,  the  spouses,  and, 
in  actions  on  the  ground  of  adultery,  the  particeps  criminis,  i.e, 
the  party  or  parties  with  whom  adultery  has  been  committed^ 
are  competent  witnesses,  and  damages  and  expenses  can  be 
obtained  from  a  co-defender  (who  is  the  particeps  criminis  when 
defender  is  the  wife)  in  the  principal  action  in  which  he  is  called 
as  such. 

In  Scotland  there  is  no  Queen's  Proctor  to  intervene  when 
occasion  arises  for  him  to  do  so,  but  the  Lord  Advocate,  in  virtue 
of  the  Conjugal  Rights  Act,  may  do  this,  though  as  a  matter  of  fact 
he  rarely  or  never  does.^ 

The  action  in  both  cases  was  formerly  brought  in  what  was 
known  as  the  Consistorial  Court,  or  Court  of  Sheriffs  Commissaries, 
but  is  now  competent  only  in  the  Court  of  Session,  the  supreme 
civil  tribunal  of  Scotland,  and  is  brought  before  one  of  the  judges 
of  the  Outer  House  (or  Court  of  first  instance)  of  that  Court,  from 
whose  decision  there  is  an  appeal  to  one  or  other  of  the  two 
Divisions  of  the  Inner  House,  at  which  it  is  heard  before  four  judges. 
There  is  no  separate  court  in  Scotland  for  probate  and  matrimonial 
causes. 

Although  competent  under  11  Geo.  IV.  and  1  Will.  IV.  c.  69, 
sec.  37,  it  is  almost,  if  not  altogether,  unknown  to  try  a  divorce 
case  before  a  jury  in  Scotland.  Fraser  states  that ''  no  case  of  this 
kind  has  ever  been  sent  to  a  jury."     Of  course  only  in  Scotland. 

An  action  of  divorce  brought  in  Scotland  during  session  can  be 
carried  through  and  final  judgment  obtained,  if  undefended  and  the 
defender  is  within  Scotland,  within  a  month  or  six  weeks  from  the 
date  of  the  raising  of  the  action. 

The  expense  of  such  an  action  must  of  course  depend  upon  the 
distance  of  the  witnesses  from  Edinburgh,  and  their  number  and 
social  position,  but  I  have  noted  taxed  expenses  in  undefended 
causes  as  low  as  £20  and  as  high  as  £213.  A  very  common  figure 
is  between  £30  and  £50.  I  may  here  state  that  I  am  not  aware 
that  an  action  of  divorce,  according  to  the  table  of  fees,  can  be 
more  cheaply  carried  through  now  than  five  years  ago,  though  I 
have  reason  to  believe  as  a  matter  of  fact,  that  the  fees  as  fixed  by 

^  In  RcUtton  v.  Ralstoriy  December  1880,  he  appeared  on  papers  being  ordered 
to  be  laid  before  him  by  the  judge  in  the  cause. 
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the  table  are  sometimes  departed  from  by  arrangement,  and  a  case 
of  divorce  carried  through  for  a  few  pounds. 

Such  being  the  cause  for  divorce,  the  facilities  for  obtaining  it, 
and  the  expense,  our  next  inquiry  will  be  to  ascertain  to  what 
extent  it  is  resorted  to  by  the  community,  and  here  we  have 
reliable  statistics  obtained  from  the  Court  officials  by  the  Home 
Office  in  April  last.  The  period  taken  is  from  1st  January  1870 
to  Slst  December  1879,  a  period  of  ten  years.  During  this  time 
there  have  been  472  decrees  of  divorce  pronounced  by  the  Scottish 
Court. 

ThefoUovnng  Table^  gives  the  Population,  Number  of  Marriages,  and 
Nwmber  of  Decrees  of  Divorce  in  Scotland  duHng  the  Tears 
1870-79  indusive. 


Tmr, 

Population. 

No.  of  MarriAgeB. 

No.  of  Divorces. 

1870     . 

.     3,38«,707 

23,854 

42 

1871      . 

.     3,367,922 

24,019 

26 

1872     . 

.     3,399,226 

25,641 

33 

1873     . 

.     3,430,928 

26,748 

28 

1874     . 

.     3,462,916 

26,390 

126,652 

48 
177 

1876     . 

.     8,495,214 

25,974 

43 

1876     . 

.     3,527,811 

26,563 

68 

1877     . 

.     3,560,715 

25,790 

64 

1878     . 

.     3,593,929 

24,838 

65 

1879     . 

.     3,627,453 

28»518 
252,830 

126,178 

55 

295 
472 

^  The  following  tables  are  given  for  the  sake  of  comparison  : — 


Tablb  I. 

PopuUtHon  and  Oases  ofDimrce  in  Scotland  from  1820  to  1829  inclusive,  (he 
latter  taken  from  the  Records  of  ths  Consistorial  Oourt  of  Scotland, 


Tor. 

Population. 

No.  of  Casea  of 
Divorce. 

1820      .        .        .        2,070,523 

18 

1821 

2,099,945 

14 

1822      . 

2,125,822 

30 

1823 

2,152,017 

19 

1824      . 

2,178,536 

21 

102 

1825 

2,205,388 

21 

1826      . 

2,232,639 

32 

1827 

2,269,072 

17 

1 

1828      . 

ft*              1 

• 

2,287,924 

16 

1829      . 

2,316,020 

21 

106 

Total 

208 

208 

Being  an  average  of  about  21  per  annnm. 
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Altboagli  not  incladed  in  the  cases  we  aie  to  deal  with,  I  may 
here  mention  thai  to  the  rising  of  the  Conit  in  Jnlj  last  63  decrees 
of  divorce  had  been  pronounced  in  the  year  1880, 43  by  one  judge. 
This  is  almost  the  largest  figure  before  ns,  and  shonid  give  in  pro- 
portion at  least  80  ^  cases  in  the  first  year  of  a  second  decennial 


only  42. 

j^-^^ 

"  tr'^'^''^ 

Table  TT. 

PofwfaiMm,  Manioffet,  and  Dtena  o/Dimm*  in  SeoOaudfhm  1860  to  1869. 

Tew. 

FbpnlBtfaB.                     Ko.  of  Mmiifi 

BaoTDcema 
of  DiToree. 

18S0     . 

.     3,054,738 

21,225 

23 

1861      . 

.     3,069,404 

20,896 

26 

18S2      . 

.     3,097,009 

20,597 

27 

18S3      . 

.     3,126,879 

22,234 

18 

1864      . 

.     3,156,021 

22,725 

18          112 

1865      . 

.     3,184,437 

23,611 

39 

1866      . 

.     3,215,129 

23,688 

27 

1867      . 

.     3,245,098 

22,618 

32 

1868      . 

.    3,275,350 

21.855 

41 

1869      . 

.     3,305,885 

22,144 

36          175 

Total 

. 

287          287 

Bong  an  ftTangB  of  aboat  29  per 

anniDD. 

- 

Tabtje  in. 

Popuiatum  of  England  and  iFaia,  and  FetOuma  filed  far 

DiseohUion  of 

i 

famage  tn  England  and  Wales  from 

1869  to  1878. 

Tear. 

Fopolatioii. 

Ko.  or  Petitions 
filed. 

1869 

22,223,299 

265 

1870 

m 

22,501,816 

264 

1871 

9 

22,782,812 

298 

1872 

23,067,835 

303 

1873 

28,356,414 

336 

1466 

1874 

23,648,609 

379 

1876 

28,944,459 

362 

1876 

24,244,010 

400  . 

1877 

24,547,809 

423 

1878 

24,854,897 

616 

2080 

Total  for  ten  yean 

.        • 

3546 

. 

Increase  in  five  yean    . 

• 

614 

This  is  the  precise  number  granted  in  1880. 
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Doling  the  first  half  of  the  period  we  are  now  dealing  with  the 
average  number  was  35  per  annum,  and  during  the  last  half  it 
was  59  per  annum,  being  an  increase  of  24  per  annum.^  The 
increase,  however,  has  been  since  1874,  and  for  reasons  to  be 
afterwards  explained  I  prefer  to  take  my  average  for  the  pur- 
poses of  this  paper  as  for  a  period  of  four  years  to  the  end 
of  1873,  and  for  a  period  of  six  years  down  to  the  end  of  1879. 
The  average  for  the  first  period  thus  taken  is  32,  and  for  the 
second  57,  or  an  increase  of  25  cases  per  annum.  In  either  case 
we  have  an  increase  to  account  for  in  the  decennial  period,  and 
the  question  we  have  now  to  address  ourselves  to  is,  Are  there 
any  distinctive  elements  in  the  cases  in  the  two  periods  which 
satisfactorily  account  for  it  ? 

A  reference  to  the  figures  before  given  will  show  that  it  can- 
not be  accounted  for  by  an  increase  of  population,  and  therefore  I 
at  ODce  dismiss  this  ground  for  accounting  for  the  increase. 

For  all  evils  of  recent  years  depression  of  trade  has  been  blamed. 
This,  however,  means  that  there  has  been  a  want  of  money  to 
procure  both  the  necessaries  and  luxuries  of  life,  specially  the 
latter.  Now  divorce,  in  the  words  of  one  of  our  most  eminent 
consistorial  lawyers,  is  not  a  necessity  but  a  luxury,  and  therefore 
the  times  were,  from  a  direct  point  of  view,  rather  against  an 
increase  of  divorce  than  in  favour  of  it  Other  legislation  has 
increased  also  in  our  Supreme  Courts  (although  there  is  a  general 
opinion  against  this  fact),  as  the  tables  of  judicial  statistics  show ; 
but  this  to- some  extent  has  been  from  an  exceptional  cause,  viz. 
the  great  number  of  actions  and  judicial  proceedings  occasioned  by 
the  failure  of  the  City  of  Glasgow  Bank.^  Still  the  statistics,  by 
the  supply  of  an  average  number  when  they  are  incomplete,  show 
that  while  for  the  first  five  years  of  the  decennial  period  the 
average  number  of  final  decrees  in  our  Supreme  Scottish  Court 
was  1405,  the  average  number  during  the  second  half  was  1679 ; 
or  if  we  take  the  period  of  eight  years  to  the  end  of  1877,  before 
the  failure  of  the  City  of  Glasgow  Bank,  we  find  the  average  for 
the  first  four  years  to  be  1113  per  annum,  and  for  the  second  four 
years  1237 ;  so  that,  exclusive  of  the  exceptional  cause,  litigation 
has  increased,  although  there  is  a  general  opinion  in  the  profession, 
which  judicial  statistics  confirm,  that  cases  are  now  more  readily 

^  Avenge  for  period  from  1820  to  1829,  about  21  per  aunom.  Average  for 
period  from  1860  to  1869,  about  29  per  annum.  (See  Tables  I.  and  II. 
annexed,  pp.  59,  60.) 

The  population  of  Scotland  dovbles  itself  in  about  seventy  years — at  the 
present  ratio  of  increase  in  Beventy-four  years.  Divorce  has  nearly  trebled  in 
ulW  years. 

^  MesBts.  Davidson  &  Syme,  W.S.,  the  agents  for  liquidators  of  the  bank, 
We  fanished  me  with  a  note  of  final  decrees  in  cases  and  judicial  proceed- 
ings in  the  Court  of  Session  from  the  failure  of  the  bank  in  October  1878  to 
31>t  December  1879^  the  number  being  306. 
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settled,  and  are,  owing  to  recent  legislation,  more  expeditiously 
carried  through  * 

Depression  of  trade  may  indirectly  have  had  to  do  with  .the 
increase  in  the  cases  of  divorce,  as  we  shall  afterwards  see ;  but  as 
a  direct  cause  it  should  rather  have  lessened  the  number,  from  the 
pecuniary  inability  of  persons  to  sue  for  their  decrees. 

The  next  question  we  have  to  face  is,  Is  there  anything  in  the 
social  position  or  condition  of  the  parties  in  the  latter  period  as 
compared  with  the  former  to  account  for  the  increase  of  cases  ? 

And  here  a  number  of  points  meet  us,  such  as— the  profession 
or  trade  of  the  parties;  their  age  at  marriage  and  divorce;  the 
disparity  of  age  of  parties ;  the  duration  of  the  marriage  tie ;  the 
cause  of  divorce,  adultery  or  desertion ;  whether  husband  or  wife 
pursuer;  the  condition  of  parties,  bachelor  or  spinster,  widow  or 
widower;  the  habits  of  the  parties,  specially  the  defender; 
whether  there  were  children  of  the  marriage ;  whether  the  action 
was  defended  or  not;  whether  there  was  a  counter-action;  and 
whether  in  the  latter  period  there  were  greater  facilities  of  proof. 

To  obtain  an  answer  to  these  questions  I  have  analyzed  and 
tabulated  110  cases*)-  out  of  the  472  returned  to  Government,  55 
for  the  period  to  1874,  and  55  for  the  latter  half  of  the  decennial 
period  before  mentioned. 

I  have  been  enabled  to  do  this  by  having  access  to  the  proceedings 
i  n  the  cases  themselves  under  the  custody  of  the  Begistrar-General. 

*  The  following  Return^  shows  the  number  of  Unal  judgments  in  the  Court 
of  Session  during  each  of  the  ten  years  ended  31st  December  1879  : — 


On 
PetitionB 

OirrEB  Housx.* 

iHmE  HOVBB.* 

Whereof- 

Teab. 

before  the 

Junior  Lord 

Ordinaiy. 

Total. 

Total. 

1.  In 

Proceedings 

initiated  In 

Inner  House. 

8.  In 
Proceedings 
brought  Arom 
Outer  House. 

Not 

included 
InNo^ 
lands. 

Con- 
tested 
Cues. 

Uncon- 
tested 
Cases. 

1870 

•  •« 

650* 

246 

305 

624 

343 

181 

•  •  • 

1871 

•  •  • 

725  » 

881 

394 

603 

801 

197 

5 

1872 

•  •  • 

829 

868 

461 

605 

323 

180 

2 

1873 

•  •  • 

1091 

609 

682 

600 

248 

203 

49 

1874 

•  •  ■ 

617  • 

240 

377 

668 

301 

208 

49 

1875 

•  •  • 

825' 

343 

482 

493 

226 

208 

69 

1876 

295 

836  « 

363 

472 

479 

229 

192 

68 

1877 

678 

1120 

468 

667 

580 

270 

229 

81 

1878 

654 

1174 

446 

729 

586 

868 

194 

24 

1879 

633 

1160 

892 

768 

864 

619 

280 

15 

>  Kindly  prepared  by  William  Donaldson,  Esq.,  S«:retaiy  of  Department  of  Judicial  Statistics 
for  Scotland. 

s  Court  of  First  Instance.  SCourtof  AppeaL 

*  No  returns  firom  Clerks  of  Court  with  offioe-marks  —^  and  -— » 

i  "  *•  "  "'■^*    J 

•  „  „  „  - — and . 

B  Betom  traa.  deriu  of  Court  with  offlce>mark  - 


defeotive  and  unlit  for  pabUcatioa. 


t  The  eases  are  not  selected  ones. 
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All  extracted  cases,  i.e,  cases  in  which  an  official  copy  of  the  final 
judgment  in  the  cause,  or  in  other  words,  one  under  the  hand  of 
the  extractor  of  Court,  has  been  obtained,  are  transmitted  from  the 
ofiBcials  of  Court  to  the  office  of  the  Eegistrar-General,  where  they 
are  arranged  alphabetically  in  the  month  of  the  year  to  which  they 
apply,  and  are  indexed  accordingly.  They  are  thus  easy  of  reference. 
For  the  dates  of  the  births  of  those  divorced  persons  whose  cases 
I  have  examined  I  have  had  access  to  the  Eegister  of  Births  in 
Scotland  since  1855.  Before  this  any  certificate  of  marriage  or 
proclamation  did  not  contain  the  note  of  birth,  and  the  registers 
are  not  under  the  custody  of  the  Eegistrar-General,  but  under  that 
of  each  parish  official  Since  1855,  however,  we  have  collected 
under  one  responsible  official  in  Edinburgh  the  register  of  births, 
deaths,  and  marriages  for  every  parish  in  Scotland,  and  these  are 
patent  to  any  one  for  consultation  upon  payment  of  a  moderate 
fee.  In  the  cases  after  referred  to,  therefore,  when  the  marriage 
took  place  before  1855,  the  age  of  the  parties  is  necessarily  a 
blank. 

With  these  explanations  we  now  proceed  to  an  analysis  of  the 
cases,  and  the  first  point  we  have  to  note  is,  the  social  position  of 
the  parties.  Generally  it  may  be  said  that  the  list  includes  all 
classes  and  conditions  of  society,  from  the  man  of  noble  birth  to 
the  humblest  subject.  Professional  men,  specially  ministers  and 
doctors  of  medicine,  are  conspicuous  by  their  absence,  while  sea- 
men, or  rather  their  wives,  are  prominent  in  number.  Out  of  55 
cases  in  the  first  period,  7  are  those  of  seafaring  parties — the  wife 
in  the  whole  of  these  cases  being  the  defender  in  consequence  of 
her  husband's  absence  on  long  and  distant  voyages.  Two  cases 
are  those  of  army  men,  whose  wives  also  were  made  defenders  by 
reason  of  their  husbands'  absence  on  service. 

The  list  before  1874  is  as  follows : — 

AdrocBte  in  Aberdeen.  f  oandryman.  Purser. 

Bootmaker.  Gentleman.  Riding-master. 

Branfoonder.  Grocer.  Salmon-fiaher. 

Bnainett  man.  Hedger.  Sawyers,  2. 

Batler.  Joiner.  Seamen,  8. 

Cabinetmaker.  Labourers,  2.  Ship-engineers,  8. 

Captain  in  army.  Lunatic  attendants,  2.  Ship-carpenter. 

Carter.  Manufacturer.  SJiopman. 

Colonel  in  army.  Mason.  Solmer  (priTate). 

Clerks,  2.  Merchants,  2.  Teacher. 

Country  writer  an^  officer    Miller.  Waiter. 

in  militia.  Miner.  Watchmaker. 

Engine-fitter.  Missionary  (home).  Weaver. 

Farmer.  Printer.  Wood-letter  cutter. 

Fishmonger.  Policeman.  Woollen  draper. 
Flesher. 

The  list  since  1874  is  as  follows : — 

Attctioaecar.  Blacksmiths,  2.  Captain  in  army. 

Bakers,  2.  Brassfinisher.  Contraetor. 

Billiard-marker.  Broker.  Draper. 
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Dyer.  Iron-moulder.  Porter. 

En&ine-fitter.  Joiner  and  wright.  Sea  captain. 

Fisning-rod  maker.  Labourers,  3.  Shinglers,  2. 

Gaswork  stoker.  Lamplighter.  Ship-carpenter. 

Gentleman.  Mason.  Storekeeper. 

Grocer.  Merchants,  3.  Soldier  (private). 

Hairdresser.  Mechanic.  Tailor. 

Hat-blocker.  Miner.  Teachers  of  mathe- 

Hotel-keeper.  Nobleman.  matics,  2. 

House-factor.  Plasterer.  Tweed-finisher. 

Humble.  Plumber.  Weavers,  2. 

Insurance  surveyor.  Police  sergeant.  Wrights,  4. 

A  comparison  of  the  foregoing  list  shows  that  in  the  period 
before  1874  there  were  about  9  of  the  class  which  from  social  posi- 
tion or  education  we  are  entitled  to  look  upon  as  an  educated  and 
upper  class,  while  45  were  of  the  humble  class  of  society ;  and  in 
the  period  after  1874  there  were  8  of  the  former  and  47  of  the 
latter,  so  that  so  far  as  social  position  goes  the  periods  are  virtu- 
ally alike. 

It  is  often  supposed  that  the  wife  is  more  frequently  the  pursuer 
or  plaintiff  in  cases  of  divorce.  Over  the  whole  period  and  number 
we  have  taken  we  find  her  pursuer  or  plaintiff  in  54  cases,  and  the 
husband  in  56.  Before  1874  she  was  pursuer  or  plaintiff  in  30 
cases,  and  the  husband  in  25,  while  after  that  date  she  appears  as 
pursuer  or  plaintiff  in  24,  and  the  husband  in  31.  If  any  con- 
clusion can  be  drawn  from  this  fact,  we  may  find  one  later  on,  but 
here  it  is  only  noteworthy  that  during  the  later  period  the  wife  has 
lost  a  majority  of  5  in  her  favour  and  has  a  majority  of  7  against 
her. 

As  to  the  cause  of  divorce  we  have  over  the  decennial  period 
a  total  of  67  for  adultery  and  43  for  desertion.  Of  these,  for 
desertion  before  1874  we  have  22  and  21  since,  while  for  adultery 
33  were  before  1874  and  34  since.  The  causes,  then,  are  very 
much  the  same  in  both  periods.  It  should  here  be  stated  that  not 
infrequently  both  causes  are  alleged,  but  the  one  being  more  easily 
proved  than  the  other,  is  selected  as  the  ground  on  which  decree  is 
asked.  In  the  cases  for  adultery,  promiscuous  adultery  was  alleged 
in  30  cases — 18  before  1874  and  12  thereafter — and  one  paramour 
only  is  condescended  on  in  39  cases,  17  of  which  were  before  1874 
and  22  after.  A  marriage  with  the  paramour  named  in  the  decree 
of  divorce  by  the  law  of  Scotland  is  unlawful.  As  a  matter  of  fact, 
however,  such  marriages  do  take  place,  but  I  have  been  unable  to 
obtain  any  statistics  on  this  matter. 

So  far  as  England  is  concerned,  the  statistics  of  remarriage  of 
divorced  persons  is  amply  given  in  some  of  the  Eegistrar-Generars 
reports. 

The  age  of  the  divorced  parties  at  marriage  is  our  next  inquiry. 
Out  of  the  110  cases,  for  the  reason  before  stated,  I  have  only  been 
able  to  obtain  the  ages  of  81  husbands  and  80  wives.  The 
particulars  are  tabulated  as  follows : — 
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Cases. 


{A.)  Husbands    . 

•                 ■                 » 

•                 •                •                 • 

•        • 

81 

Under  20  years 

3 

»      25      „ 

38 

»      80      „ 

25 

»      40      „ 

12 

>i      60     „ 

3 

• 

81 

Divorced  before  1874 

38 

After  1874 

43 

Under  20  years 

1 

2 

. 

>.      25      „ 

16 

22 

„      80      „ 

15 

10. 

„      40      „ 

4 

8. 

»      60      „ 

2 

1 

—  38 

— ■ 

43    81 

• 

Cases 

(A)  Wives 

•                 • 

•        •        .        • 

•                 • 

80 

Under  20  years 

16 

»      25,    ,. 

44 

M      80      „ 

18 

„      40      „ 

6 

»      50      „ 

1 

80 

Divorced  before  1874 

35 

After  1874 

45 

Under  20  years 

7 

9 

,.      26      „ 

19 

25 

„      80      „ 

8 

5 

„      40      „ 

1 

5 

„      50      „ 

0 

1 

—  35 

45    80 

There  is  not  much  in  the  age  of  the  parties  to  make  remark  on. 
They  are  about  the  same  in  both  periods,  and  the  age  of  the 
divorced  parties  at  marriage  is  in  reality  v^  much  in  proportion 
to  the  age  at  which  the  Eegistrar-General  returns  the  age  of  all 
parties  marrying.  In  his  report  for  1875,  the  marriages. of  women 
he  returned  in  greatest  number  at  the  age  of  between  20  and  25, 
and  this  result  we  find  our  table  of  ages  at  marriage  of  divorced 
persons  to  give  us.  The  same  remark  applies  to  men.  The 
greatest  number  are  married  between  20  and  25,  and  among  those 
divorced  we  find  more  were  married  at  that  period  of  life  than  at 
any  other  age.  One  remark,  however,  may  be  made  before  passing 
from  this  subject,  and  it  is  this.  Much  has  been  said,  and  said 
with  force,  upon  the  propriety  of  early  marriage,  but  when  we  find 
that  out  of  10  cases  following  each  other  in  one  of  my  tables  6 
were  those  of  men  of  22  years  of  age  married  to  women  four  of  whom 
were  19,  one  21,  and  another  27,  one  is  inclined  to  ask  if  the  old 
saying  that  a  man  does  not  know  his  own  mind  till  he  is  25  has 
not  a  good  deal  of  truth  in  it  ? 

The  disparity  of  age  between  the  parties  at  marriage  is  our  next 
inquiry. 

Where  the  wife  was  older  than  the  husband  we  have  only  2 
cases  in  the  first  period,  in  both  of  which  she  was  pursuer ;  in  1 
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of  these  she  was  two  years  older  than  her  husband,  and  in  the 
other  one.  The  cases  I  have  arranged  in  two  tables,  the  first 
where  the  husband  -was  pursuer;  and  the  other  where  the  wife  was. 


TABLE  L 

HUSBAKD  PUEBUEB. 


Hosbuid  Tern 
older  than 
Wife. 

1     . 


No.  of  Cases. 


2 
3 
4 

5 

8 

9 

16 

81 


6 
3 
1 
2 
2 
1 
1 
1 
1 


TABLE  II. 
Wdte  Pubauxr. 


HnsbiJMl  Ymn 
older  than 
Wife. 
1      . 


Ko.  of 


3     . 

5  . 

6  . 
9  . 
Same  age 


5 
8 
1 
1 
1 
4 


In  the  second  period  we  have  6  cases  where  the  wife  was  older 
than  the  husband,  in  2  of  which  the  husband  was  pursuer  and 
in  4  the  wife  was.  In  the  former  the  wife  was  2  years  older 
in  the  one  case  and  1  year  in  the  other,  while  in  the  latter  she 
was  1  year  older  in  1  case,  2  in  another,  and  4  and  5  respectively 
in  the  remaining  2.  The  ca3es  in  which  the  husband  was  older, 
or  of  same  age,  ia  this  period,  are  tabulated  as  in  the  other : — 


TABLE  L 

TABLE  IL 

Husband  Pubsuxb. 

Wife  PuBSUBB. 

Hosband  YeazB 

Husband  Tears 

older  than 

I 

No.  of  Cases. 

older  than 

No. 

of  Cases. 

Wife. 

Wife. 

1     . 

8 

1     . 

8 

2     . 

3 

3     . 

8 

8     . 

4 

4     . 

8 

4     . 

1 

5     . 

2 

5     . 

4 

6     . 

8 

7    . 

2 

8     . 

1 

9    . 

1 

Same 

age 

8 

Same 

•ge 

1 

A  consideration  of  the  foregoing  does  not  reveal  anything  veiy 
abnormal  There  are  only  2  cases  of  great  disparity  of  age — 
1  of  31  and  the  other  of  16  years.  In  the  first  case  the  husl^d, 
a  widower,  was  pursuer  and  divorced  his  wife  for  adultery.  He 
was  58  at  marriage  and  she  27.  They  were  five  years  married,  and 
were  divorced  at  the  ages  of  63  and  32  respectively.  In  the  other 
case  the  husband  (a  bachelor  at  marriage)  was  also  pursuer.  He 
was  36  at  marriage,  the  wife  20.  They  were  ten  years  married,  and 
ultimately  the  wife  went  and  lived  with  another  man.  These  2 
cases  stand  alone,  and  are  in  the  first  period  of  our  inquiry,  and  in 
these  days  one  is  not  inclined  to  lay  much  stress  upon  2  such 
isolated  cases  when  we  know  so  many  of  our  young  beauties  find 
safety  and  comfort  under  the  wing  of  veterans  in  the  world's  fight, 
whose  grey  hairs  are  a  crown  of  glory  to  them. 
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There  is  not  one  case  of  the  plaintiff  being  an  old  woman  and  the 
defender  a  very  young  man  at  marriage.  In  our  latter  period  we 
have  an  excess  of  4  cases  where  the  wife  was  older  than  the 
husband,  but  the  disparity  of  years — 5  as  a  maximum — is  not  such 
as  leads  us  to  think  that  this  should  be  taken  into  account,  and 
we  cannot  see  any  ground  on  which  we  caxi  blame  disparity  of  age 
for  an  increase  of  divorce. 

The  age  of  the  parties  at  divorce  next  engages  our  attention.  I 
have  arranged  the  table  as  follows : — 


I.  Age  of  Husband  at  Divorce. 

(a.)  BEFORE  1874. 


1.   Where  he  vfos  Puratter, 

Under  Cases. 

26 2 

80 2 

85 6 

40 4 

50 8 

70 1 


18 


2.   WTiere  he  was  Dtfmder, 

Under  Cases. 

25 1 

80 8 

85 5 

40 6 

50 2 


17 


(6.)  AFTER  1874. 


1.  Where  he  imu  Pwreiur. 

Under 

85 0 

80 5 

85 8 

40 11 

« 1 

«0 1 


21 


2.   Where  he  woe  Defender, 

Under  Cases. 

25 0 

80 2 

85 8 

40 9 

50 8 


22 


IL  Age  of  Wife  at  Divorce. 


(a.)  BEFORE  1874. 


L  Where  the  woe  Pwreu^, 

^^  Oases. 

25 0 

80 9 

W  .       .        .        .        .  4 

40 8 

45 0 

W 1 


17 


2.   Where  she  woe  Drfender, 


Under 

Case 

20 

2 

25         .        .. 

1 

30         .         .        , 

4 

85        .        .        , 

7 

40        .        .        . 

4 

18 
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(&.)   AfTKR  1874. 
1.    When  At  was  Fmnmar.  2L   Where  Jm  wa»  D^ender. 


Under 

25 0*25 1 

30 7              30 6 

35 7              35 8 

40 5              40 4 

45 2              45 1 

50 1.50 1 

00 1  - 

—  21 

23 

The  above  tables  show  that  both  before  and  after  1874  the  most 
common  age  for  both  men  and  women  to  be  divorced  was  between 
the  ages  of  25  and  40.  Women  were  divorced  in  greatest  numbers 
between  the  ages  of  25  and  35,  and  men  between  30  and  40.  The 
tables,  however,  do  not  give  ns  any  key  to  our  investigation. 

It  is  said  that  the  cause  of  an  unhappy  marriage  is  often  the 
want  of  issue,  and  therefore  we  now  inquire  how  this  stands  in  the 
cases  under  consdderation. 

Out  of  the  110  cases  there  was  stated  (1)  to  be  issue  in  63,  (2) 
to  be  no  issue  in  31,  and  in  16  cases  the  matter  was  not  stated  in 
the  proceedinga 

A  comparison  of  the  two  periods  gives  the  following  results : — 

Issue  of  lUrritfe.  Before  WJ^  NoIssaeoflfsiTisge. 

Husband  Pnzsaer.         wife  Pnzsaer.  Hnsbsod  Porsaer.         Wife  Pnmur. 

14  20       =84  9  7      =16 

Not  Btoted,  5. 

After  1874 

17  12       =29  7  a     =15 

Not  stated,  11. 

If  w&  take  the  want  of  children  as  a  contributing  cause  to 
divorce,  we  find  from  the  above  tables  that  in  the  two  periods  the 
matter  stands  nearly  the  same — ^the  excess  is  only  1,  and  we  find 
it  iu  the  first  period  and  not  in  the  second,  so  (although  the  matter 
is  not  stated  in  11  cases  in  the  second  period  as  compared  with  5 
in  the  first)  from  the  statistics  before  us  we  cannot  say  that  there 
being  no  children  of  the  marriage  has  increased  divorce  in  Scotland. 

As  to  the  duration  of  the  marriage  tie,  i,e.  the  period  between 
the  day  of  marriage  and  the  date  of  decree,  the  most  common 
figure  in  the  cases  taken  in  both  periods  is  between  5  and  20  years. 
The  following  is  the  table : — 

Table  showing  Duration  of  Marriage, 

Before.  1874.  Alter  1874. 

56 


Cases 

• 

55 

Cases 

• 

Under  5  years 

6 

Under  5  years 

8 

tt   10    „ 

19 

II  10    „. 

16 

II   20    „ 

.21 

,1  20    „ 

25 

.1   80    „ 

S 

I,   80    „ 

4 

11   40    „ 

1 

»   40    „ 

2 

»-. 

55 

— 

—     55 
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In  the  former  period  we  have  40  persons  who  were  divorced 
after  being  married  at  least  ten  years,  and  in  the  latter  period  41 
such  persons. 

Of  the  110  cases  before  us  the  husband  was  a  bachelor  except 
in  5,  and  the  wife  a  spinster  except  in  7.  The  husband  was  pur- 
suer in  4  out  of  the  5  cases  in  which  he  was  a  widower.  He  was 
pursuer  in  4  and  the  wife  in  3  cases  in  which  she  was  a  widow. 
The  husband  was  a  widower  in  1  case  before  1874,  and  in  4  in  the 
later  period.  The  wife  was  a  widow  in  2  cases  before  1874,  and 
in  5  in  the  later  period.  There  is,  therefore,  some  increase  in  the 
later  period  in  the  divorce  of  parties  who  enter  into  the  state  of 
matrimony  for  a  second  time,  but  not  such  an  increase  as  to  account 
for  that  we  are  considering. 

Out  of  the  80  cases  where  I  have  been  able  to  obtain  the  ages 
of  the  parties,  the  wife  could  not  write  in  3,  while  the  husband 
could  sign  his  name  in  all. 

Only  1  of  the  80  cases  where  I  could  get  any  information,  was 
that  of  an  irregular  marriage,  i.e.  one  not  in  facie  ecdesice,  and  was 
by  declaration  before  witnesses.  It  is  included  in  the  second 
period.  It  was  the  marriage  of  a  widower  to  a  widow,  the  trade 
of  the  former  being  that  of  a  tailor.  Irregular  marriages,  mostly 
those  by  declaration  before  witnesses  without  notice  or  proclama- 
tion, are  much  more  common  in  Scotland  than  is  supposed,  and 
are  increasing^  in  favour,  as  in  1868,  when  there  were  21,855 
marriages  in  all,  60  of  those,  or  0*27  per  cent,  were  irregiilar; 
whereas  in  1877,  when  there  were  25,817  marriages  in  all,  355  of 
those,  or  1'38,  were  irregular.  Where  the  marriage  is  one  by 
declaration,  one  of  the  parties  requires  to  be  resident  in  Scotland 
for  twenty-one  days  before  the  marriage  is  solemnized ;  and  it  is 
well  to  have  credible  and  reliable  witnesses  to  the  transaction, 
as  I  understand  that  a  case  of  this  kind  has  recently  been  declared 
null  by  reason  of  its  having  been  established  in  evidence  that  the 
parties  could  not  have  been  twenty-one  days  resident  in  Scotland. 
Such  marriages  are  legal,  and  require  to  be  registered.  Warrants 
to  register  is  obtained  from  the  Sheriff  on  petition  made  to  him 

^  The  following  table  shows  the  steady  increase  of  irregular  marriages  : — 

MARRIAOBS  IN  SCOTLAND,  1868-1877. 


1 

TXAB. 

Total 

MABXIAOn. 

Ibbuulab 

MABBXAOn. 

PibCbmt. 

1868 

21,866 

60 

0-27 

1889 

S2,144 

69 

0-31 

1870 

28,854 

74 

0-31 

1871 

24.019 

106 

0*44 

1872 

26,641 

148 

0-67 

1873 

96,748 

197 

0-74 

1874 

26,800 

216 

0*81 

I87& 

26,974 

286 

0-91 

1879 

26,679 

298 

112 

1           187T 

26,817 

866 

1*88 
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The  registrar  generally  exacts  a  fee  in  such  cases,  which  lie  fixes 
in  proportion  to  what  he  considers  to  be  the  means  of  the  parties. 

Ninety-nine  of  the  110  cases  were  in  absence  of  the  defender, 
who  made  no  appearance,  except  in  1  case,  when  he  appeared 
only  at  the  proof.  Eleven  were  contested  cases,  of  these  7 
were  before  1874  and  4  thereafter.  In  10  cases  one  or  more 
co-defenders  were  cited,  5  before  1874  and  6  thereafter.  From 
the  large  number  of  cases  where  no  defence  was  offered  it  might  be 
supposed  there  was  collusion.  There  is  no  indication  of  such,  and 
it  should  be  mentioned  here  that  in  Scotland  before  a  divorce  case 
can  be  admitted  to  probation  (and  every  such  case  must  be  proved 
by  witnesses  to  the  facts  whether  it  is  in  absence  of  the  defender  or 
not)  the  oath  of  calumny,  which  is  virtually  one  against  coUusion, 
must  be  taken  by  the  pursuer.  In  this  oath  the  pursuer  denies 
that  there  has  been  any  concert  or  agreement  between  the  parties 
or  others  on  their  behalf  to  obtain  a  divorce. 

Out  of  the  110  cases  we  have  only  2  in  which  there  was  a 
counter-action,  i,e,  one  by  the  defender  against  the  pursuer  in  the 
original.  If  the  defender  first  cited  thinks  there  is  ground  for 
divorcing  the  pursuer  it  must  be  done  by  a  new  action.  Proof  will 
be  led  in  both,  and  decree  of  divorce  pronounced  simul  ac  semel  if 
the  pursuer  is  successful  in  each. 

In  conducting  this  inquiry  I  was  asked  by  a  legal  friend  to 
direct  my  particular  attention  to  the  fact  of  whether  the  parties 
taking  lodgers  contributed  to  divorce.  I  have  done  so,  with  the 
result  that  in  2  cc^es  this  did  so  in  the  number  before  us — 1  in 
each  period. 

Our  inquiry  hitherto  has  been  nearly  absolutely  negative  in  its 
results,  and  it  has  only  been  important  in  so  far  as  it  may  have 
helped  to  clear  away  preconceived  ideas  in  regard  to  some  matters 
which  were  believed  to  assist  in  the  creation  of  such  cases  as  we 
have  been  dealing  with.  The  cases  themselves  reveal  little  that 
can  be  called  abnormal  in  their  surroundings. 

In  drawing  this  paper  to  a  conclusion  we  have  to  deal  with  two 
questions,  both  of  which  I  venture  to  think  throw  some  light  upon 
the  subject  under  consideratiojL 

The  first  of  these  is,  the  habits  of  the  party  whose  conduct  has 
occasioned  the  divorce.  The  result  of  our  inquiry  on  this 
matter  shows  that  out  of  110  cases  we  have  noted  the  habits  of  the 
defender  in  39  of  them,  or  more  than  one-third  of  the  whole,  to  be 
drunken,  dissipated,  or  irregular.  In  the  56  cases  before  1874 
we  have  14  such,  and  in  the  latter  period  the  number  is 
25,  in  other  words,  about  a  quarter  of  the  defenders  in  the 
cases  before  1874  are  so  classed,  whereas  nearly  a  half  of  the 
defenders  were  of  such  habits  since  that  date.  To  put  the  matter 
in  another  light,  the  number  which  our  present  average  gives  us 
would  give  a  total  of  32  cases  out  of  129  before  1874,  and 
of  155  cases  out  of  343  after  that  date,  where  we  have  noted  the 
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defender  to  be  of  dissipated,  drunken,  or  irregular  habits.  In  a 
comparison  of  the  circumstances  of  the  two  periods,  it  is  here  we 
have  noted  anything  like  a  great  disparity,  and  we  therefore  dwell 
on  it  a  little  longer  to  analyze  the  cases  somewhat  fully. 

In  the  first  place  we  find  that  in  the  period  before  1874  the 
husband  was  defender  and  of  dissipated,  irregular,  and  drunken 
habits  in  11  out  of  the  14  cases,  in  5  of  which  the  cause  was 
adultery  and  in  6  desertion.  In  this  period  the  wife  was 
defender  in  3  cases,  all  for  adultery.  In  the  second  period  the 
husband  was  defender  and  of  dissipated  and  drunken  habits 
in  9  out  of  the  25  cases,  in  4  of  which  adultery  was  the 
cause  and  in  5  desertion.  The  wife  was  defender  and  of  such 
habits  in  16  cases,  14  of  which  were  for  adultery  and  2  for 
desertion.  In  this  latter  period  the  wife  has  apparently  lost 
her  majority  of  8,  and  has  a  majority  of  7  against  her.  In  a 
previous  part  of  our  paper  we  showed  that  the  wife  had  become 
a  greater  ofifender  generally  in  the  latter  period,  and  now  we  find  a 
reason  for  it,  viz.  her  drunken  habits.  These  figures  tell  a  tale,  and 
it  is  a  sad  one,  in  our  social  system.  If  there  is  any  truth  to  be 
read  out  of  this  paper  it  lies  here,  and  in  this  fact,  that  of  all  the 
subjects  we  have  been  considering  to  enable  us  to  trace  some  cause 
for  an  increase  of  divorce,  we  have  found  none  till  we  face  it  to  some 
extent  in  an  apparent  increase  of  drunkenness,  and  specially  among 
women,  whose  apparently  increasing  dissipation  has  driven  their 
husbands  to  a  remedy  from  an  evil  occasioned  by  habits  which  above 
all  others  makes  a  home  to  be  desolate  and  turns  a  heaven  to  a  hell. 

In  a  previous  part  of  this  paper  I  said  we  might  find  depression 
of  trade  acting  as  a  contributing  cause  to  divorce  indirectly,  and 
I  think  perhaps  we  can  trace  it  here  as  throwing  men  and  women 
together  in  unoccupied  times  when  they  have  opportunity  for  the 
commission  of  crime. 

We  come  now  to  the  last  stage  of  our  inquiry,  and  the  question 
we  have  to  answer  is  this.  Has  the  Legislature  enabled  parties  to 
prove  their  cases  more  easily  than  formerly,  and  so  facilitated 
divorce? 

We  find  a  direct  answer  to  the  question  in  the  provisions  of 
sec.  1,  37  and  38  Vict  c.  64,  which  enacts  that  the  parties  to  the 
suit  may  be  examined  as  witnesses,  whereas  they  were  formerly 
excluded.  They  are,  however,  specially  exempt  from  liability  to  be 
asked,  or  compulsion  to  answer,  questions  tending  to  show  that 
they  have  committed  adultery,  unless  they  have  already  given  evi- 
dence in  the  same  proceeding  in  disproof  of  the  same. 

This  Act  came  into  operation  so  as  to  affect  decrees  in  October 
1874,  and  curiously  enough  that  is  the  first  year  in  which  we  have 
a  large  increase  of  cases,  because  in  1873  the  number  was  28, 
and  in  1874  it  rose  to  48,  and  the  next  year  it  was  43,  which  is 
the  lowest  figure  we  have  in  the  second  period,  the  lowest  in  the 
fiiBt  being  26. 
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An  examinatioii  of  the  55  cases  since  1873  shows  that  the 
pmsner  was  a  witness  in  49  of  these  and  the  defender  in 
12.  It  is  evident  that  the  appearance  of  the  parties  in  the 
witness-box,  their  demeanour  and  manner  of  answering  questions, 
may  go  very  far  to  enable  a  judge  to  grant  or  refuse  decree,  and 
even  when  the  proof  may  be  very  circumstantial  the  fact  of  the 
defender  being  in  the  witness-box  and  declining  to  have  questions 
put  as  to  the  aUeged  adultery  must  of  itself  import  to  the  mind  of 
the  judge  that  conviction  of  guilt  which  with  other  facts  in  the  case 
enables  him  to  grant  the  decree  sought  In  cases  of  desertion  the 
presence  of  the  pursuer  and  the  evidence  given  by  him  or  her  is 
most  invaluable  and  conclusive  where  all  other  might  fail  or  be 
imperfect  The  direct  evidence  of  the  parties  themselves,  too,  is 
another  safeguard  against  collusion. 

The  answer,  then,  we  give  to  the  question  whether  greater  facilities 
of  proof  have  increased  divorce  is  that  we  believe  they  have,  and 
that  in  a  substantial  degree. 

One  further  cause  for  the  increase  suggests  itself  to  our  mind, 
and  it  is  this.  A  cheap  and  daily  press,  with  a  population  in 
which  nearly  every  one  can  read,  enables  an  account  of  such  cases 
to  circulate  freely  into  every  corner  of  the  land,  and,  unconsciously 
perhaps,  the  moral  sense  becomes  to  some  degree  blunted,  so  that 
whereas  such  proceedings  and  their  cause  should  be  counted  a 
family  scandal  and  disgrace,  the  knowledge  of  its  by  no  means 
rarity  of  occurrence  may  act  as  a  promoter  of  the  evil,  and  to  the 
non-exercise  of  that  charity  and  forgiveness  which  at  a  proper 
juncture  might  prevent  consequences  much  to  be  deplored  for  the 
oflfspring  of  a  pure  and  holy  union. 

Justice,  however,  forbids  my  closing  this  paper  without  stating 
that  a  perusal  of  the  cases  we  have  been  considering  reveals  much 
long-suffering,  patience,  and  forbearance  on  the  part  both  of  the 
husband  and  wife  when  occasion  demanded  their  exercise,  and  there 
are  few  cases  where  the  cause  was  a  mild  one,  or  which  having 
occurred,  the  parties  could  well  cohabit  together  again,  though 
there  are  cases  where  a  little  patience  and  forbearance  might  in 
time  have  found  their  reward  in  a  peaceful  and  happy  home.  One 
has  no  sympathy  in  cases  where  a  wife  wilfully  deserts  her  husband 
because  she  was  not  consulted  as  to  a  future  home  necessary  for 
her  husband's  employment,  nor  where  a  wife  withdraws  herself 
because  after  a  few  months  of  married  life  she  rashly  concludes 
that  she  and  her  chosen  companion  in  it  can  never  be  happy 
together,  nor  the  wife  who  leaves  her  husband  wedded  very  shortly 
before  "  because  she  does  not  like  the  situation." 

The  cases  are  numerous  where  a  husband  in  difficulties  leaves 
his  home  and  wife  for  a  foreign  land,  continues  correspondence  for 
some  time,  and  then  suddenly  leaves  off  never  to  be  heard  of  more. 

The  result  of  our  inquiry  has,  I  think,  been  to  show,  first,  that 
immorality  in  the  shape  of  apparent  increased  drunkenness,  and 
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specially  among  women,  has  tended  to  multiply  the  cases  of 
divorce  in  Scotland;  and,  second,  that  the  Legislature  has  con- 
tributed to  the  increase  by  the  facilities  afforded  to  suitors  in  the 
passing  of  the  Act  which  enabled  parties  to  be  witnesses  in  the 
cause. 

The  inquiry  we  have  prosecuted  to  enable  us  to  present  this 
paper  in  its  present  shape  has  convinced  us  of  the  importance  of 
having  such  facts  as  I  have  given  regularly  recorded,  and  examined 
by  the  public,  with  the  view  of  watching  the  growth  and  the  cause 
of,  and  if  possible  putting  a  stop  to,  an  evil  which  appears  to  be 
increasing  in  our  midst,  and  which  will  tend  to  sap  the  foundations 
of  a  pure  social  system,  without  which  our  nation  will  soon  lose  its 
place  among  the  kingdoms  of  the  earth. 

Tlie  Oovernment  has  it  in  its  power  at  a  trifling  expense  to  pro- 
cure all  the  information  required,  and  as  a  practical  result  of  the 
consideration  by  the  Congress  of  this  subject  I  hope  it  may  move 
Government  to  obtain  it 
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The  case  of  the  Marquis  of  Bute  v.  Stuart  and  Others  (First  Divi- 
sion, December  3, 1880)  raises  indirectly  the  question  whether  or 
not  it  is  possible  to  entcdl  or  fetter  by  destinations  moveables  in 
the  shape  of  heirlooms,  etc.     The  decision  certainly  indicates  that 
the  Court  will  not  readily  interfere  with  the  reasonable  wishes  of 
a  testator  expressed  concerning  such  articles.    But  owing  to  its 
special  circumstances,  this  case  cannot  be  held  as  a  decision  on  the 
general  question.    It  arose  in  this  way.     The  late  Marchioness  of 
Bute,  who  was  a  domiciled  Scotchwoman,  by  her  settlement  in 
1869  bequeathed  certain  trinkets  and  ornaments  to  her  son,  and 
the  heirs  to  succeed  him  in  certain  English  estates,  to  be  held  as 
''heirlooms,"  and  the  will  contained  certain  directions   for  the 
disposal  of  these  articles  in  the  event  of  her  son  dying  without 
issue.     The  present  Marquis  of  Bute  after  his  •  mother's-  death 
brought  an  action  of  declarator  against  her  trustees  and  his  three 
nearest  heirs  in  the  succession  to  the  English  estates,  in  which  he 
sought  to  have  it  declared  that  Lady  Bute's  directions  were  inopera- 
tive, and  that  he  had  the  absolute  right  to  the  jewels  thus  be- 
queathed to  him  (such  a  destination  being  invalid  by  our  law). 
This  action  went  against  the  pursuer  in  both  the  Outer  and  Inner 
House.    In  his  note  the  Lord  Ordinary  (Curriehill)  remarked,  "  It 
niay  be  conceded,  and  after  the  recent  decision  in  the  case  of 
Kiniimr  (2  Eet.  765,  and  4  Eet  705)  it  would  be  difficult  to 
dispute,  that  by  the  law  of  Scotland  moveables  cannot  be  effectually 
entailed."    But  he  went  upon  this,  that  as  these  articles  had  been 
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asaodated  with  the  English  estates,  and  as  such  an  entail  would 
be  competent  in  that  country,  the  settlement,  althoi^h  that  of  a 
Scotchwoman,  and  executed  in  Scotland  accoiding  to  Scottish  form, 
coold  not  be  disturbed.  In  the  Inner  House  the  Lord  President 
remarked,  "  It  seems  to  me  to  be  no  matter  whether  it  is  or  is  not 
possible,  according  to  Scottish  law,  to  settle  moveables  so  as  to  pass 
from  one  heir  to  another  in  succession,  vesting  no  absolute  pro- 
perty in  any  one  of  them ;  for  the  purpose  here  is  that  they  shall 
go  to  the  heir  entitled  to  succeed  to. the  Glamorganshire  estates 
under  an  English  entail,  and  it  must  therefore  receive  effect  by 
that  law."  And  Lord  Mure, ''  It  is  objected  that  you  cannot  make 
these  things  ^  heirlooms'  by  Scottish  law ;  but  I  know  of  no  law  to 
prevent  a  Scottish  person  directing  things  to  be  made  heirlooms 
with  reference  to  an  English  estate  to  which  the  party  in  whose 
favour  the  heirlooms  are  to  be  made  over  has  right  according  to 
the  law  of  England."  It  will  be  thus  seen  that  although  the  ques- 
tion of  the  competency  of  such  entails  was  raised  and  pleaded  at 
the  bar,  the  judges  found  it  wholly  unnecessary  to  decide  it  The 
Inner  House  judges,  however,  do  not  go  so  far  as  Lord  CurriehiU 
in  holding  that  question  to  be  already  settled.  Whether  it  is 
so  or  not  must  be  determined  by  a  consideration  of  previous 
decisions. 

The  disposition  to  make  entails  and  to  preserve  for  the  aggran- 
dizement of  the  family  has  long  exhibited  itself  in  Scotland  It 
is  older  than  the  Act  which  gave  shape  to  what  landowners  and 
their  lawyers  had  been  struggling  after.  As  land  was  almost  the 
only  possession  of  value  in  Scotland,  it  is  with  land  only  that  our 
entail  statutes  deal  But  occasionally  (as  in  the  Leven  case)  there 
must  have  been  a  strong  inducement  to  preserve  some  article 
of  rare  value  or  peculiar  history  in  the  family  of  the  possessor. 
Hence  it  is  not  surprising  that  now  and  again  this  question  of  the 
entail  of  moveables  has  been  raised.  It  may  arise  either  inter 
handa  or  under  circumstances  which  affect  the  interests  of  those 
outside  the  family,  and  there  is  an  obvious  distinction  between 
the  former  and  the  latter  case. 

In  the  old  and  quaint  case  of  Leven  v.  Montgomery  the  Court 
was  called  upon  to  determine  to  whom  a  certain  jewel  should 
belong.  Fountainhall  (M.  5805)  states  the  argument  thus :  '*  2do, 
For  the  great  jewel,  called  the  jewel  of  the  fiLmily,  gifted  to  Alex- 
ander L^y,  &8t  Earl  of  Leven,  when  a  general  in  Germany,  by 
Gnstavus  Adolphus,  King  of  Sweden,  it  was  not  only  heirship, 
but  by  his  testament  he  had  prohibited  to  alienate  it  esira 
familiam^  but  to  remain  as  a  jewel  of  the  house.  Answered  for 
Mr.  Francis. — 2do,  This  is  but  a  nudum  prfgeepium  de  non  altenn 
ando,  which  does  not  impede  transmission  without  there  were  a 
penalty  or  an  irritant  clause  in  case  of  contravention  adjected, 
which  is  not  here."  "  This  subtilty,*'  adds  the  reporter,  "  which  I 
am  sure  Earl  Alexander  never  dreamed  of^  is  founded  in  L  38, 
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sec.  4,  and  1.  39,  D.  De  legatis  3."  And  the  Court  did  not  give 
effect  to  it^  for  when  they  came  to  decide  "  this  great  cause,"  and 
had  turned  out  Collinton  because  he  was  husband  to  Leven's 
gTand*aunt»  and  allowed  Tarbet  to  sit  since  he  was  only  a  cousin- 
gennan,  they  found  that  "  the  great  jewel  gifted  by  the  King  of 
Sweden  must  belong  to  the  family."  Here,  therefore,  it  may  be 
said,  is  a  direct  decision  in  which  something  like  an  entail  of  a 
specific  moveable  is  recognised,  and  an  authority,  unless  we  are  to 
suppose  that  the  special  circumstances  of  the  case,  the  gift  of  a 
king  and  the  honour  of  a  noble  Scottish  house,  render  it  quite 
peculiar.  At  p.  707  of  iv.  Eettie's  Eep.  will  be  found  some 
remarks  of  interest  upon  this  case  by  Lord  Shand,  the  last  judge 
who  has  been  called  upon  to  consider  the  question.  Levevis  case 
was  a  dispute  between  the  heir  of  the  deceased  Countess  of  Leven 
and  her  husband.  The  latter  claimed  her  jewels  as  articles  over 
which  she  had  a  right  of  disposal ;  and  what  the  Court  did  was  to 
take  this  particular  jewel  and  give  it  to  the  heir  and  successor  in 
the  family  honours,  while  they  allowed  the  widower  to  carry  away 
the  rest  The  words  of  the  interlocutor  pronounced  favour  Lord 
Shand's  view,  that  "  this  jewel  was  regarded  as  within  the  class  of 
heirship  moveables  rather  than  an  inalienable  subject."  By  that 
interlocutor  it  was  found  that  "  this  jewel  is  the  heirship  jewel, 
and  that  the  rest  of  the  jewels  are  not  heirship  moveables."  It 
may  be  further  observed  that  this  case  was  decided  in  1683,  two 
years  before  the  competency  of  entails  had  been  put  beyond  ques- 
tion by  Act  of  Parliament ;  and  if  at  this  date  the  Court  questioned 
the  right  to  entail  lands,  it  is  not  likely  that  they  would  be  dis- 
posed to  recognise  any  entail  of  a  mere  jewel  On  the  other  hand, 
the  words  "  must  belong  to  the  family"  favour  the  opposite  view, 
which,  as  we  shall  see,  has  been  held  by  at  least  one  learned  judge. 
In  the  case  of  Vdtch  v.  Yowng  (May  25,  1880,  M.  Ap.  voce 
Service  No.  4)  we  find  household  furniture  and  a  library  made 
over  by  deed  of  entcdl  to  the  heirs  named  in  that  deed.  Lieu- 
tenant Yeitch,  the  party  succeeding  under  this  deed,  did  not  make 
up  any  title  either  by  service  or  confirmation;  but  he  took 
possession  of  the  books  and  furniture,  and  had  them  packed  up 
to  be  sent  to  London.  This  act  on  bis  part  led  to  a  process  of 
interdict  at  the  instance  of  a  relative,  Henry  Yeitch,  entitled  to 
succeed  him,  and  also  to  arrestments  used  against  these  articles  by 
creditors,  and  pending  the  litigation  Lieutenant  Yeitch  died. 
Henry  Yeitch  pleaded  that  the  furniture  and  books  had  been 
rendered  heritable  destiTiMione,  and  having  never  vested  in  the 
deceased  by  service,  could  not  be  attached  by  his  creditora  On 
the  other  hand  it  was  pleaded,  that  as  moveables,  possession  was 
^uiyalent  to  service.  The  Lord  Ordinary  found  "  in  respect  that 
no  title  by  service  or  otherwise  was  made  by  Lieutenant  Yeitch  to 
Lord  EUiock's  library,  which  by  his  Lordship's  settlement  was 
rendered  heritable  destinatione,  that  the  arrestments  used  by  the 
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creditors  of  Lieutenant  Veitch  were  ine£Pectaal  to  attach  the  same." 
The  whole  questions  raised  seem  then  to  have  been  discussed  in 
elaborate  papers.    Henry  Veitch  did  not  find  it  necessary  for  his 
argument  to  go  the  length  of  maintaining  that  an  entail  of  move- 
ables was  effectual,  but  uiged  that  their  entail  was  at  least 
effectual  to  the  extent  of  rendering  a  heritable  title  to  them 
necessary.    On  the  other  side  it  was  maintained  that  there  was  no 
authority  in  our  law  for  holding  that  moveables  can  by  the  will  of 
their  owner  be  rendered  heritable.    The  Court  were  unanimous  in 
holding  that  possession  vested  the  library  and  furniture  in  the 
person  of  Lieutenant  Veitch,  but  differed  as  to  the  grounds  of 
judgment,  some  being  of  opinion  that  the  clause  in  the  entail  was 
insufficient  in  point  of  expression  to  constitute  a  proper  heritable 
destination,  while  others,  who  formed  the  majority,  "  based  their 
opinions  on  the  ground  that  there  was  a  heritable  destination,  but 
that  still  the  subjects  being  ma  natura  moveable  might  be  trans- 
mitted by  possession."    In  giving  his  opinion  in  the  case  of  MauU 
V.  Maule.  (7  SL  Ap.  6),  Lord  Balgray  points  out  that  although  the 
statute  of  1685  cannot  be  applied  to  the  entail  of  a  lease,  "  yet  in 
another  sense,  and  in  the  view  here  to  be  taken,  a  lease  can  be 
entailed.    When  a  tenant  is  vested  by  the  power  of  assigning,  he 
has  transferred  to  him  the  character  in  part  of  dominus,  and 
consistent  with  his  own  original  obligations,  he  can  assign  his 
right  of  possession  and  of  using  the  subject  under  what  limitations, 
conditions,  and  restrictions  he  thinks  fit    Neither  he  who  cedes 
nor  he  who  acquires  can  ever  alter  the  contract  with  the  landlord. 
By  the  very  operation  of  the  law  itself,  the  assignee,  without  any 
express  stipulation,  always  became  bound  to  perform  the  primary 
obligations  to  the  proprietor."    And  he  adds,  **  All  personal  rights 
can  be  entailed  in  this  sense.    Even  moveables  can  be  protected 
by  an  entail,  and  may  be  transferred  from  heir  to  heir  under  what 
limitations  and  conditions  the  original  proprietor  thinks  proper." 
His  Lordship's  authority  is  the  case  of  Leven.    With  all  deference, 
we  confess  we  are  quite  unable  to  understand  this  comparison 
between  the  assignation  of  a  lease  and  the  entail  of  moveablea 
The  assignee  under  a  lease  becomes  bound  to  obey  its  conditions, 
because  he  steps  precisely  into  the  position  of  his  cedent,  otherwise 
the  landlord,  who  is  the  other  party  to  the  original  contou^t,  could 
not  have  his  rights  protected. 

The  question  of  the  effect  of  an  entail  of  moveables,  at  all 
events,  inter  hceredes,  seems  to  have  been  undecided  at  so  late  a  date 
as  1859.  In  the  case  of  Baillie  v.  GhuTU  (May  21, 1859, 21  D.  838) 
a  suspension  and  interdict  against  the  threat  by  a  creditor  to  poind 
certain  valuables  was  brought  The  suspender  held  his  estate 
under  a  deed  of  entail  which  contained  the  following  clause: 
''  With  and  under  this  restriction  and  limitation,  that  it  shall  not 
be  liable  to  nor  in  the  power  of  the  said  Mra  Anne  Baillie>  nor 
any  of  the  heirs  of  tailzie  and  provision  before  written,  voluntarily  to 
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sell,  alienate^  or  put  away  the  said  diamond  ring  or  other  articles 
specified  and  contained  in  the  said  schedole.  Interdict  was 
granted  in  the  Outer  House,  but  recalled  upon  appeal  In  the 
Inner  House  the  suspender  seems  to  have  abandoned  the  ground  of 
suspension,  and  two  of  the  judges  in  consequence  declined  to  give 
an  opinion  upon  the  merits  of  the  action.  But  Lord  Ivory  held, 
upon  the  authority  of  VeitcKs  case,  that  "  an  entail  of  moveables 
is  impossible,"  at  all  events  so  as  to  prejudice  creditors,  adding, 
'*  however  there  may  be  irritancy  under  the  entail  as  between  heirs." 
The  latest  case  in  which  the  question  has  been  raised  is  that  of 
Kinnear  v.  Kinnear^s  Trustees  (June  5, 1875,  2  Eet.  765),  where  a 
testator  directed  his  trustees  to  settle  upon  a  certain  series  of  heirs 
his  estate,  and  the  plate,  paintings,  and  other  plenishings  in  the 
mansion-house.  The  institute  heir  of  entail,  upon  the  ground  that 
there  could  be  no  valid  entail  of  moveables,  demanded  that  the  trus- 
tees should  hand  over  to  him  these  articles  in  fee-simple.  As  the 
trustees  declined  to  do  this  without  the  authority  of  the  Court  a 
special  case  was  brought,  to  which,  however,  the  substitute  heirs  of 
entail  were  not  parties.  The  institute  founded  his  argument  upon 
the  well-known  case  of  Oordon  of  Cluny,  in  which,  where  an  entail 
as  directed  by  the  testator  was  held  to  be  impossible,  the  heir  got 
the  property  in  fee-simple.  The  judgment  of  the  Court  was 
delivered  by  Lord  Neaves,  who  remarked,  "  I  give  no  opinion  on 
the  question  whether  or  not  the  dii*ections  of  the  testator  could  be 
carried  out  in  such  a  way  as  to  be  effectual  It  may  be  possible 
to  secure  moveable  property  in  the  way  he  desired,  or  it  may  not ; 
but  I  do  not  feel  myself  called  upon  to  decide  that  question  when 
the  competent  parties  to  try  it  are  not  here.  It  is  sufficient  to  say 
that  the  nullity  or  self-contradiction  of  the  testator^s  directions  is 
not  so  clear  and  so  well  recognised  as  to  entitle  us  in  this  short- 
hand way  to  pass  by  those  directions,  and  do  that  which  would  at 
any  rate  be  contrary  to  his  intention.  There  have  been  decisions 
and  dicta  which  more  or  less  nearly  touch  the  point  on  its  merits, 
but  the  current  of  authority  is  not  so  clear  as  to  warrant  us  in 
sanctioning  the  neglect  of  the  testator's  directions,  and  in  giving 
in  fee-simple  what  he  desired  to  be  entailed."  The  Court  accord- 
ingly found  that  *'  the  said  trustees  are  bound  to  include  in  the 
deed  of  entail  to  be  executed  by  them,  not  only  the  heritable 
subjects  which  the  trustees  directed  to  be  entailed,  but  also  the 
said  plate,  plenishings,  and  paintings."  The  sequel  of  this  case 
will  be  found  in  4  Bet.  705.  The  institute  brought  an  action  of 
declarator  against  the  substitute  heirs  to  have  h^  right  to  these 
articles  in  fee-simple  established.  The  case  was  decided  in  his 
favour  by  Lord  Shand,  whose  judgment  is  the  latest  and  by  far 
the  most  elaborate  upon  this  curious  question.  The  defenders 
quite  admitted  that  these  articles  could  be  purchased  by  third 
parties  or  carried  oflP  by  diligence ;  all  that  they  maintained  was 
that  the  pursuer  had  no  right  to  defeat  the  aubstitation  by 
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voluntary  or  gratuitous  acts  or  deeds.  Lord  Shand  examines  the 
previous  cases,  including  that  of  Leven,  as  has  already  been  men- 
tioned, and  while  holding  "  that  the  question  is  open,  and  that  the 
Court  is  now  asked  for  the  first  time  to  decide  that  an  effectual 
entail  of  moveables  may  be  made  by  a  simple  conveyance  subject 
to  conditions  or  prohibitions,  I  am  of  opinion  that  an  entail  of 
moveables  cannot  be  effectually  made.  Having  in  view  the  nature 
of  the  property,  and  the  fact  that  a  right  of  fee  is  given  to  the 
disponee  and  his  successors,  it  appears  to  me  to  follow  that  the 
right  must  be  absolute,  and  that  it  is  incompetent  to  limit  or  con- 
trol the  fee  so  as  to  prevent  the  fiar  and  succeeding  heir  in  all 
time  firom  disposing  of  the  property  as  they  see  fit" 

But  it  is  to  be  observed  that  in  this  case  there  were  no  irritant  or 
resolutive  clauses  which  referred  to  the  prohibitions  against  the 
alienation  of  these  moveables,  and  this  fact  undoubtedly  weighed 
with  Lord  Shand,  because  a  prohibition  unfenced  in  this  way 
would  not  have  availed  in  an  entail  of  lands.  "The  case,"  he 
adds,  "  is  not  one  in  which  lands  are  conveyed  with  certain  move- 
able articles,  such  as  paintings  or  plate,  subject  to  the  condition 
that  if  the  institute  or  a  succeeding  heir  should  gratuitously  dis- 
pose of  the  moveables,  he  should  forfeit  his  right  to  the  lands. 
I  do  not  express  an  opinion  as  to  whether  such  a  condition  duly 
fenced  would  be  effectual."  This,  however,  would  not  be  an  entail 
of  the  moveables,  only  a  penalty  pronounced  upon  the  party  inter- 
fering with  them 

We  have  gone  over  all  the  cases  which  bear  upon  the  subject, 
and  while  there  has  not  exactly  been  a  direct  decision^  it  is  quite 
clear  that  no  such  entail  or  destination  can  protect  moveables  from 
third  parties.  There  may  be  some  little  doubt  as  to  the  question 
inter  lueredes,  but  at  present  the  law  laid  down  by  Lord  Shand 
remains  unchallenged. 


PROPOSED  CONSOLIDATION  OF  THE  EULES  OF 
PEOCEDUEE  IN  THE  SHERIFF  COURTS. 

An  Addbess  delivered  to  the  Law  Agents  practising  in  Absbdxbn,  on 
12th  January  1881,  by  John  Dove  Wilson,  Advocate,  Sheriff- 
Substitute  of  Aberdeen  and  Kincardine. 

Gentlemen, — We  are  about  to  commence,  for  another  year,  our 
labours  in  the  administration  of  justice  in  this  important  oentre. 
The  place  I  occupy,  and  the  purposes  for  which  you  are  met,  pre- 
clude the  discussion  of  general  or  controversial  topics ;  but  the  oppor- 
tunity is  one  which  may  fittingly  be  used  for  bringing  under  your 
notice  a  scheme  for  the  improvement  of  the  rules  of  procedure  in 
the  Court  in  which  we  are  engaged. 
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THE  ORDER  OF  1889. 

It  is  now  some  forty-two  years  since  a  work  of  the  greatest 
value  to  the  Sheriff  Courts  of  Scotland  was  accomplished.  The 
well-known  Order  of  the  Court  of  Session,  called  usually  the  "  Act 
of  Sederunt  of  1839,"  was  an  attempt  to  embody  in  something  like 
a  code  all  the  rules  of  procedure  which  a  litigant  in  the  Sheriff 
Courts  required  to  know.  It  was  not  a  thoroughly  complete  work. 
The  subject  was  not  well  mapped  out ;  the  sentences  in  which  the 
Order  was  constructed  were  too  complex;  and  consequently  the 
roles  themselves  were  often  expressed  with  a  want  of  clearness  and 
precision.  But  to  those  who  read  the  Order  with  care  it  was  a 
work  of  great  utility.  Within  it  the  careful  practitioner  found, 
without  much  difiSculty,  everything  that  was  requisite  for  the  con- 
duct of  a  causa  That  the  rules  were  not  in  themselves  better, 
both  in  form  and  substance,  was  the  fault  not  so  much  of  the 
framers  as  of  the  times ;  for  the  Order  was  made  in  times  when  we 
were  stiU  much  hampered  by  the  tradition  that  a  lawsuit  was  some- 
what of  a  duel,  where  it  was  quite  as  much  the  business  of  the 
judge  to  see  that  the  rules  of  the  contest  were  observed  as  to  see 
that  success  fell  to  him  who  was  best  entitled  to  it.  The  attach- 
ment to  forms  was  often  at  that  time  so  exaggerated  that  their 
purpose  was  lost  sight  of,  and  the  essentials  of  justice  sacrificed  to 
them.  In  spite,  however,  of  all  faults,  the  Act  of  Sederunt  of 
1839  was  entitled,  both  in  scope  and  execution,  to  great  praise. 
Its  scope  was  so  wide  that,  with  the  exception  of  bankruptcy  and 
insolvency — which  should  always  be  kept  separate — it  regulated 
almost  every  form  of  civil  proceeding  in  the  Sheriff  Court,  and  its 
execution  was  so  satisfactory  that  no  one  who  was  willing  to  bestow 
a  little  time  on  the  task  needed  ever  to  be  at  a  loss  to  find  what 
he  required. 

The  Order  of  1839  was  constructed  on  sound  principles.  It 
followed  the  Sheriff  Court  Act  of  1838,  but  it  was  not  a  mere  sup- 
plement It  did  not  leave  the  practitioner  to  read  the  statute,  and 
to  discover  for  himself  how  far  it  had  modified  former  statutes  and 
decisions,  and  then  to  read  the  Act  of  Sederunt,  and  search  out  how 
&r  it  modified  botL  It  went  on  the  principle  of  embodying  in  it- 
self everything  requisite,  and  of  thus  endeavouring  to  be  a  complete 
guide  to  those  who  mastered  it.  And  for  all  ordinary  actions,  and 
for  those  summary  applications  which  followed  the  ordinary  course 
either  exactly  or  subject  to  specified  modifications,  it  was  fairly 
complete.  Its  most  important  omission  was  that  it  left  out  extra- 
oidioaiy  applications — such  as  applications  for  apprehending 
absconding  debtors — which  in  no  way  followed  the  ordinary  course. 
These,  however,  were  few  in  number,  and  it  might  be  said  that, 
with  the  addition  of  the  Small  Debt  Act,  the  practitioner  had  in 
the  Act  of  Sederunt  of  1839  something  like  a  code  of  procedure  for 
the  Sheziff  Courts. 


80  PBOPOSED  CONSOLIDATIOK  OF  THE  BULES 


FROM  1880  TO  1858. 

This  state  of  matters  lasted  without  much  interruption  for  about 
fourteen  years,  until  the  Act  of  1853  was  passed.  During  this 
period  few  changes  had  been  made.  A  new  form  of  process  had 
been  introduced  for  the  serving  of  heirs;  and  when  the  jurisdiction 
of  the  magistrates  of  burghs  in  ordering  support  to  imprisoned 
debtors  was  transferred  to  the  Sheriff,  a  new  form  came  to  be  added 
for  the  purpose  of  exercising  it.  The  Act  of  1853  made  sweeping 
changes.  It  nearly  abolished  the  old  system  of  written  argument^ 
substituting  in  its  place  oral  discussions.  It  almost  reduced  our 
system  of  written  pleadings  to  a  statement  of  the  remedy  wanted, 
and  of  the  grounds  in  fact  for  asking  or  refusing  it  It  altered  the 
whole  system  of  recording  evidence.  Those  who  had  taken  part 
in  framing  the  Order  of  1839  were  perhaps  discouraged  at  the 
treatment  it  received,  and  the  mistake  was  made  of  considering  it 
useless  to  revise  the  Order  so  as  to  adapt  it  to  the  new  procedure. 
This  mistake  left  room  for  much  confusion,  and  it  was  made  with- 
out adequate  justification.  The  Order  of  1839  had  done  well  for 
a  longish  period — for  longer,  indeed,  than  any  one  in  an  age  of 
restless  change  had  right  to  expect,  and  the  task  of  revising  it 
should  at  once  have  been  undertaken. 


FROM  1858  TO  1867. 

Another  period  of  fourteen  years  elapsed  before  any  further 
great  change  took  place.  Till  1867,  when  the  Debts  Becovery 
Act  was  passed,  the  only  change  worthy  of  being  noticed  was  the 
readjustment  of  the  work  of  the  Commissary  Courts  in  1858.  In 
1867  the  work  started  with  large  ideas.  It  was  at  first  proposed 
to  assimilate  the  procedure  in  the  Scottish  and  EngUsh  County 
Courts  in  all  those  actions  which  peculiarly  concerned  merchants. 
In  this  way  the  wishes  of  the  mercantile  community  for  the  speedy 
recovery  of  their  debts  were  to  be  gratified.  The  execution  was 
unequal  to  the  conception.  The  bolder  features  of  the  measure 
were  dropped,  and  the  result  was  the  humble  but  useful  Debts 
Eecovery  Act,  with  which  we  are  familiar.  The  Debts  Eecovery 
Act  has  merits.  It  has  succeeded  in  showing  to  what  a  laige 
extent  written  pleadings  may  with  safety  be  condensed,  and  it 
saves  the  necessity  of  recording  evidence  in  every  case.  Its  main 
defect  lies  in  its  system  of  appeal  from  the  Sheriff-Substitute  to 
the  Principal  Sheriff.  The  bill  started  with  the  idea  of  abolishing 
that  appeal  altogether.  It  next  made  the  compromise  of  allowing 
the  appeal,  but  of  compelling  it  to  be  disposed  of  without  argument ; 
and  it  ended,  curiously  enough,  by  being  the  only  statute  which 
makes  it  necessary  to  take  tiie  opinion  of  the  Principal  Sheriff 
before  the  Supreme  Court  can  be  reached. 


OF  FBOGEDURE  IN  THE  SHERIFF  COUBTS.  81 


FROM  1867  TO   1881. 

The  fourteen  years  from  1867  to  1881  have  been  eventful  years 
for  the  Sheriff  Courts.  Three  leading  Acts  have  been  passed— one 
dealing  with  appeals  to  the  Supreme  Court,  a  second  with  forms  of 
process,  and  e  third  with  jurisdiction.  All  three  may  be  said  to  be 
the  outcome  of  the  movement  for  law  reform,  so  boldly  commenced 
by  the  late  Lord  Ormidale.  The  Court  of  Session  Act  of  1868 
swept  away  the  old  cumbrous  and  irrational  form  of  appeal  by  way  of 
what  was  called  "advocation."  This  Act — as  explained  and  com- 
pleted by  the  Act  of  Sederunt  of  1870 — did  in  this  respect  signal 
benefit  It  failed,  however,  in  thoroughness,  inasmuch  as  it  ftoled 
to  clear  away  the  appeals  by  way  of  reduction  and  suspension,  and 
to  substitute  simple  forms  in  their  placa  The  Sheriff  Court  Act 
of  1876  once  more  revolutionized  the  forms  of  process.  In  some 
respects  it  reverted  to  the  practice  before  1853,  and  though  it  did 
much  good,  I  doubt  whether  it  was  in  all  respects  an  Act  of  progress. 
The  Sheriff  Court  Act  of  1877  gave  more  promise  than  performance. 
It  professed  to  give  large  extensions  to  the  jurisdiction  of  the 
Sheriff  Courts,  and  it  brought  within  our  sphere  some  forms  of 
action  previously  competent  only  in  the  Court  of  Session;  but  these 
extensions  were  so  fenced  about  by  limitations  that  we  have 
hitherto  derived  comparatively  little  benefit  from  them.  Besides 
the  leading  Acts  I  have  here  named,  the  last  fourteen  years  have 
given  UB  many  others  of  some  importance,  though  of  more  limited 
scope.  As  I  run  over  their  titles  you  will  see  how  many  and 
various  have  been  the  changes  on  our  forms  and  jurisdiction.  The 
Ecclesiastical  Buildings  Act  of  1868,  the  Entail  Amendment  Act  of 
the  same  year,  the  Conjugal  Bights  Act  of  1874,  the  Employers  and 
Workmen  Act  of  1875,  the  Game  Laws  Act  of  1877,  and  the 
Hypothec  Abolition  Act  of  1880,  have  all,  more  or  less,  affected 
jniiadiction  and  procedure.  And  two  Acts  recently  passed  deserve 
special  mention.  The  Judicial  Factors  Act  gives  to  some  extent 
powers  that  have  long  been  required ;  and  in  the  Act  for  abolishing 
imprisonment  for  debt  will  be  found,  under  an  old  name,  a  new 
form  for  the  winding  up  of  the  estates  of  those  insolvents  who  are 
unable  to  obtain  the  benefits  of  the  Bankruptcy  Acts. 

I  have  now  mentioned  the  principal  Acts  which  have  been  passed 
affecting  jurisdiction  and  procedure  since  1839.  In  supple- 
ment of  those  Acts  several  Acts  of  Sederunt  have  been  passed. 
Other  Orders,  such  as  those  dealing  with  costs  and  with  the  poor^s 
agency,  would  have  to  be  mentioned  were  I  attempting  to  make  the 
catalogue  completa  I  have,  however,  now  given  you  a  sufficiently 
formidable  list  to  show  how  much  has  been  built  over  the  suh- 
stmcture  of  1839. 

THE  BESX7LTS. 

The  iMolta  of  all  this  legislation  axe  anything  but  aatisfaetory. 
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The  mass  of  materials  makes  the  search  for  information  on  any 
given  point  diflBcult,  and  the  answer  uncertain.  Over  the  loss  of 
time  which  this  causes  to  the  practitioner  I  suppose  the  public  will 
not  bestow  much  grief;  but  I  expect  that  sympathy  will  be 
awakened  when  it  is  pointed  out  that  an  inevitable  result  of  uncer- 
tainty as  to  the  mode  of  procedure  is  the  certainty  of  some  mistakes, 
and  consequently  of  expense  and  delay.  To  go  no  farther  in  search 
of  illustrations  than  the  forms  of  initial  petitions,  it  is  known  that 
at  present  there  are  conflicting  practices  and  opinions  in  regard  to 
some  of  them.  Again,  in  regard  to  the  extent  of  use  to  be  made  of 
the  power  of  amending  given  by  the  Act  of  187G,  some  Sheriffs,  it 
is  known,  use  it  on  every  occasion  in  preference  to  making  the 
parties  begin  anew,  while  others  seem  to  hesitate  to  use  it  even  in 
what  one  would  think  were  the  merest  matters  of  form. 


THE  REMEDY. 

The  remedy  for  the  existing  state  of  matters  is  to  consolidate  the 
rules  of  procedure  for  the  Sheriff  Courts.  This  might  be  done 
either  by  Act  of  Parliament  or  by  an  Order  of  the  Court  of  Session. 
The  objections  to  asking  for  a  new  Act  of  Parliament  are  conclusive. 
It  would  be  impossible  to  embody  in  the  bill  all  the  requisite 
details,  and  even  were  that  done  these  details  might  be  so  altered 
in  the  passage  of  the  bill  through  its  numerous  Parliamentary 
stages  that  contradictions  and  inconsistencies  would  almost  certainly 
be  introduced  Moreover,  the  attention  of  Parliament  is  so  absorbed 
by  matters  which  cannot  be  regulated  elsewhere  that  it  would  be 
unwise  to  trespass  needlessly  on  its  time.  The  procedure  by  way 
of  Act  of  Sederunt  is  in  every  respect  preferable.  It  is  true  that 
the  machinery  which  produced  the  Order  of  1839  is  no  longer  in 
working  order.  A  provision  was,  however,  made  by  the  Sheriff 
Court  Act  of  1876  which  might  be  made  to  meet  the  case.  Under 
it  the  Court  of  Session  has  power  to  take  the  assistance  of  any  six 
Sheriffs  (either  Principal  or  Substitute)  whom  it  may  select  for  the 
framing  Acts  of  Sederunt.  Were  such  a  Commission  as  is  here 
contemplated  appointed,  it  would  be  the  best  possible  body  for  con- 
solidating the  rules  of  procedure.  As  the  Act  of  1876  also  gave 
the  Court  of  Session  power  to  alter  the  rules  of  procedure,  various 
minor — but  very  useful — improvements  might  at  the  same  time 
be  embodied.  When  the  draft  Order  was  complete,  it  might  be 
s.ubmitted  (as  in  1839)  to  the  profession  and  to  the  pubUc.  If 
amendments  were  su^ested,  the  Court  of  Session  would  decide  on 
those  which  were  to  be  adopted,  and  remit  to  the  Commission  to 
revise  the  draft  accordingly.  In  this  way  a  homogeneous  con- 
sistent whole,  complete  in  itself,  might  be  produced,  and  the 
necessity  for  reference  to  prior  Acts  or  Orders  abrogated  An 
incidental  advantage  of  proceeding  by  way  of  Act  of  Sedenmt 
would  be^  that  it  would  give  a  fittmg  opportunity  for  adding  some 
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Toles  that  are  at  present  altogether  awanting.  For  example,  we 
have  no  rules  for  the  new  forms  of  action  introduced  in  1877.  In 
actions  of  declarator,  reduction,  and  division  and  sale,  the  practi- 
tioner must  at  present  read  the  rules  for  regulating  these  processes 
in  the  Court  of  Session,  and  apply  them  as  best  he  can  to  the 
practice  of  the  Sheriff  Court.  With  the  new  Act  about  judicial 
factors  the  same  difficulty  will  be  experienced,  and  with  it  the 
difficulty  will  be  so  great  that  without  a  new  Act  of  Sederunt 
progress  will  hardly  be  possible.  I  here  add  that  such  a  consoli- 
dated Order  as  I  contemplate  would  be  incomplete  without  an 
appendix  of  forms ;  and  to  show  fully  what  I  want,  I  may  explain 
that  I  would  leave  out  from  the  Order  all  reference  to  bankruptcy 
and  insolvency  proceedings,  which  are  really  separate  and  distinct 
matters,  and  in  all  well-regulated  systems  form  a  code  by  them- 
selves. 

The  work  which  I  have  suggested  would  be  one  of  difficulty,  but 
not  of  such  difficulty  as  to  frighten  us.  It  is  not  more  than  a 
Commission  of  six  English  County  Court  judges  working  under 
the  Lord  Chancellor  has  been  able  to  do  for  the  English  County 
Courts.  The  objection  will  be  taken  that  it  is  not  worth  while  to 
do  the  work,  because  it  will  not  last  It  will  be  said  that  some- 
thing like  a  complete  code  of  procedure  will  no  sooner  be  made 
than  the  introduction  of  new  changes  will  throw  it  out  of  date. 
This  is  the  sort  of  objection  which  indolence  can  always  make  to 
doing  anything  that  is  usefuL  It  is  like  the  objection  Dean 
Swift's  servant  is  said  to  have  made  to  cleaning  his  master  s  boots 
while  on  a  journey — that  they  would  soon  be  dirty  again — and 
which  the  Dean  promptly  cured  by  telling  the  servant  that  on  the 
same  principle  it  was  no  use  giving  him  dinner,  as  he  would  soon 
be  hungry  again.  Of  course,  the  Order,  once  made,  would  not  last 
for  ever,  or  even  for  many  years,  without  revision,  but  it  could  be 
revised  from  time  to  time,  and  though  it  might  be  perfect  for  a 
short  time  only  after  each  revision,  it  would  surely  be  satisfactoiy 
for  a  practitioner  to  know  that  he  was  concerned  only  with  the 
Order  and  with  the  legislation  since  it  was  last  issued. 

ULTIMATE  AIMS. 

When  we  have  finished  the  new  code  of  civil  procedure  for  our 
Courts — ^if  I  may  give  the  proposed  work  so  large  a  name — ^we 
shall  have  done  much,  but  we  shall  still  be  far  from  the  end  at 
which  we  ought  to  aim.  We  shall  have  set  our  own  house  in 
Older,  but  much  will  remain  to  be  done.  It  will  still  remain  as  a 
source  of  inconvenience  that  the  procedure  in  the  Supreme  Courts 
and  the  local  Courts  will  present  many  points  of  difference.  If  it 
were  to  be  now  proposed  to  consolidate  the  rules  as  to  procedure 
in  the  Court  of  Session,  it  might  be  advisable  that  the  consolidation 
of  our  rules  should  lie  oyer  till  that  were  dona    There  is  mooh 
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ground  that  is  common  to  all  procedure,  whether  in  a  Supreme  or 
in  a  County  Court,  and  if  the  Court  of  Session  Orders  were  first 
consolidated,  a  good  deal  would  be  done  which  would  be  service- 
able to  us  also.  By  proceeding  in  this  way,  a  larger  amount  of 
uniformity  would  be  introduced,  and  both  systems  could  at  least 
be  made  to  harmonize.  In  this  way,  something  like  a  Code  of 
Civil  Procedure  for  Scotland  might  be  attained,  and  we  should 
have  helped  to  an  appreciable  extent  towards  attaining  the  ultimate 
aim  of  all  reform  of  procedure^-the  establishment  of  a  uniform 
system  for  the  United  Kingdom. 

The  difficulties  in  the  way  of  framing  a  code  of  procedure  for  the 
United  Kingdom  are  far  less  than  are  commonly  imagined.  The 
machinery  of  the  law  in  the  three  kingdoms  is,  and  cannot  but  be, 
essentially  the  same.  Judges,  juries,  counsel,  agents,  promoters, 
and  respondents,  with  registrars  or  clerks,  and  executive  officers, 
are  the  persons  concerned,  and  the  limits  within  which  their  func- 
tions can  vary  are  smalL  The  extent  of  jurisdiction,  and  the  law 
to  be  administered,  may  vary  indefinitely,  but  differences  in  the 
mode  of  procedure  are  mostly  superficial.  The  thing  to  be  done  is 
^always  the  same.  The  promoter,  whether  called  plaintiff  or  pursuer, 
has  in  some  way  to  state  his  demand,  and  in  some  shape  the  facts 
on  which  he  grounds  it.  The  respondent,  whether  called  defendant 
or  defender,  has  to  state  his  answer,  which  contains  the  facts  on 
which  he  grounds  his  defence.  Then  the  judge — whether  before 
or  after  the  inquiry  into  the  truth  of  the  facts  alleged — ^has  to 
decide  on  the  relevancy,  and  it  matters  little  whether  the  writing 
which  raises  this  point  be  called  a  demurrer  or  a  plea  in  law.  Next 
the  truth  has  to  be  ascertained  from  evidence,  and  here  the  pro- 
cedure is  already  substantially  the  sama  Last  of  all  comes  the 
decision,  and  here  there  is  absolutely  no  room  for  difference,  except 
in  forms.  Next  comes  the  question  of  appeal  The  mode  of  taking, 
arguing,  and  deciding  it  admits  of  little  variation.  There  might  be 
differences  as  to  when  an  appeal  should  be  allowed  and  as  to  the 
tribunal  to  which  it  should  be  taken,  but  these  would  not  be  irre- 
concilable ;  and,  even  if  they  were,  the  chapter  of  any  code  of  pro- 
cedure which  deals  with  appeals  is  always  a  short  one,  and  it  would 
be  no  great  matter  in  the  meantime  to  allow  the  rights  of  appeal  in 
the  different  countries  to  remain  for  a  while  different.  The  attain- 
ment of  a  uniform  procedure  before  the  judge  of  the  first  instance 
is  what  should  be  first  aimed  at,  and  then  the  rest  would  shortly 
follow.  I  believe,  therefore,  that  a  code  of  procedure  for  the 
United  Elingdom  is  at  present  practicable,  but  I  cannot  shut  my 
eyes  to  the  fact  that  it  could  only  be  taken  up  as  part  of  the 
general  question  of  codification,  for  which  we  are  not  yet  ripe. 

The  public  mind  has  not  yet  realized  to  itself  the  enormous 
political  and  social  advantages  which  would  accrue  were  there  one 
uniform  system  of  law  for  the  United  Kingdom.  Nor  has  the 
puhUc  mind  yet  realized  the  advantages  which  theie  would  \m  in 
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having  that  uniform  law  embodied  in  the  form  of  codes.    Nobody 
who  has  not  seen  it  can  form  a  correct  idea  of  the  gain  in  clearness 
and  compactness  which  a  code  gives.     The  unwieldy  bulk  of  our 
laws  is  caused  by  their  being  left  in  the  form  in  which  they  have 
grown.    They  contain  survivals  from  every  stage  of  our  onward 
progress.    The  most  of  them  are  occupied  in  altering,  explaining, 
limiting,  or  repealing  laws  that  have  preceded.    A  code,  on  the  other 
hand,  loses  no  space  in  dealing  with  former  laws.    It  abrogates  all, 
maps  out  the  subject  in  logical  order,  and  states,  in  concise  Language, 
the  rule  which  is  to  guide.     Two  small  volumes  contain  the  famous 
Code  Napoleon,  and  the  laws  which,  since  its  date,  it  has  been  found 
necessary  to  add  to  it.     The  field  covered  corresponds  with  the  six 
large  volumes  of  Chitty's  "  Practical  Statutes  " — a  book  as  difficult  to 
consult  as  the  French  volumes  are  easy.    The  code  which  is  now 
in  the  course  of  formation  for  the  Oermsm  Empire,  and  of  which  a 
large  portion  has  been  completed,  promises  to  rival  the  French  code 
in  lucidity.     Making  allowances  for  the  more  unwieldy  nature  of 
the  German  language,  the  completed  portions  of  the  code  are  as 
much  models  in  their  way  as  the  French  codes.    We  are  stiU  far 
from  these  things.    I  hardly  think  any  statesman  has  yet  treated 
the  question  of    codification  as  coming  within    the  sphere    of 
"  practical  politics."    No  question  could  be  of  less  moment  on  the 
hustings.    And  if  I  may  be  allowed  very  humbly  to  make  the 
criticism,  it  appears  to  me  that  the  only  attempt  at  codification 
which  has  yet  been  made,  has  failed  in  realizing  the  true  conditions 
of  the  problem.     It  was  enough  to  condemn  the  bill  for  a  criminal 
code,  which  was  introduced  by  the  late  Government,  that  it  applied 
only  to  a  portion  of  the  United  Kingdom.    Let  me,  for  a  moment, 
explain  how  this  comes  about.    A  criminal  code  should  consist  of 
three  parts,  each  distinct.    The  first  part  defines  the  acts  which 
are  to  be  held  as  criminal,  and  assigns  their  punishments.    This 
part  is  usually  called  the  code  of  criminal  law.     The  second  part, 
or  code  of  criminal  procedure,  regulates  the  mode  of  prosecution. 
The  third  part  contains  the  provisions  for  repeal  of  the  old  laws 
and  for  the  time  of  introducing  the  new.    This  part,  which  is 
necessary  for  bringing  the  other  parts  into  force,  is  called  by  the 
French  the  transitory  provisions,  and  by  the  Germans  the  intro- 
ductory law.    This  part  may  be  separate  for  each  province  by 
which  the  code  is  adopted.    Now  these  three  parts  are  logically 
distinct    But  the  English  bill  mixes  them  all  together,  with  the 
result  that  the  whole  code  is  localized.     Were  the  three  kept 
separate  a  different  result  might  be  reached.      So  long  as  the 
English  keep  up  their  Grand  Jury  and  refuse  to  have  public 
prosecutors,  it  may  be  impossible  to  have  one  code  of  criminal 
procedure,  but  the  code  of  criminal  law  could  be  uniform.     If 
drawn  on  correct  principles  for  England,  the  code  of  criminal  law 
should  be  applicable  without  almost  a  word  of  alteration  to  Scot- 
land   A  code  should  be  expressed  in  the  language  of  conunon 
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life,  and  foreign  words — ^whether  Norman-French  or  Latin — should 
not  be  used.  In  criminal  law,  the  use  of  any  language  except  the 
vernacular  is  without  excuse.  The  English  language  is  quite  rich 
enough  to  define  every  crime  that  can  be  committed.  Positive 
ingenuity  is  required  to  define  a  punishment  in  technical  language. 
If  the  code  of  criminal  law  be  therefore  expressed  solely  in  the 
English  language,  it  will  be  intelligible  on  both  sides  of  the  Border. 
As  regards  essentials,  such  a  code  cannot  possibly  be  made  different 
Public  opinion,  except  in  one  or  two  instances — I  know  only  two 
— does  not  permit  that  an  act  should  be  punishable  in  the  one 
country  which  is  not  punishable  in  the  other;  and  to  the  same 
act  different  measures  of  punishment  could  not  justly  be  awarded 
in  the  two  countries.  If  it  were  desired  to  make  a  beginning  of 
codification  for  the  United  Kingdom,  an  easier  starting-point  could 
not  be  desired  than  the  code  of  criminal  law.  But  it  is  essential 
that  we  begin  on  sound  principles,  for  if  we  go  wrong  in  the  easiest 
case,  the  hope  that  we  can  attain  unifoimity  in  the  cases  which 
are  confessedly  difficult  is  made  more  distant.  If  we  are  to  work 
on  the  lines  on  which  the  Criminal  Code  Bill  was  framed,  the 
attainment  of  a  code  of  civil  procedure  for  the  United  Kingdom 
will,  I  fear,  be  hopeless. 

If*  I  have  been  led  to  the  consideration  of  much  larger  topics 
than  that  with  which  I  began,  it  has  been  because  in  law  reform 
we  must  look  to  the  future  as  well  as  to  the  present.  I  conclude 
by  returning  to  the  point  from  which  I  started,  and  by  recom- 
mending to  you  as  well  worthy  of  your  support  the  suggestion 
which  I  have  made  for  the  consolidation  in  one  Order  or  Act  of 
Sederunt  of  all  the  rules  of  procedure  in  the  Sheriff  Courts.  If  the 
suggestion  can  be  carried  out  it  will  do  good  to  us  in  the  mean- 
time, and  will  not  impede  the  attainment  of  greater  ends  in  the 
time  yet  to  come. 


.    NOTES  IN  THE  INNEE  HOUSE. 

The  case  of  Meikle  &  Wilson  v.  Pollard  (Second  Division,  Novem- 
ber 6, 1880)  will  meet  with  general  approval  amongst  that  con- 
siderable class  of  business  men  who  do  not  belong  to  any  of  the 
recognised  chartered  bodies.  A  firm  of  "  accountants  and  business 
agents  "  in  Edinburgh  had  been  employed  to  collect  certain  debts, 
and  for  this  purpose  were  supplied  with  two  business  books 
belonging  to  their  client.  The  latter  became  insolvent,  and  bis 
trustee  called  upon  the  firm  to  restore  these  books.  This  they 
declined  to  do  until  a  balance  alleged  to  be  due  to  them  for  work 
already  done  was  first  paid.  Hence  this  action  raised  by  the 
trustee  in  the  Sheriff  Court  of  Edinburgh.  In  the  inferior  Court 
he  was  successful.     The  Sheriff-Substitute  held  that  a  written 
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lien  could  not  be  extended  to  accountants,  and  that  the  defenders 
were  not  in  the  position  of  artificers,  because  they  had  executed  no 
operation  upon  the  articles  demanded  from  them.     The  Sheriff 
gave  vent  to  something  very  like  a  sneer  at  the  unrecognised 
position  of  the  defenders.     ''They  belong  to  no  established  or 
known  body  of  authorized  legal  practitioners."    The  law  agent's 
hypothec  "  certainly  cannot  be  extended  to  persons  in  the  assumed 
position  of  the  defenders."    In  the  Inner  House  quite  a  different 
view  of  the  case  was  taken.    The  Court  did  not  extend  the  lien  or 
right  of  extension,  but  they  held  that  this  case  did  not  raise  the 
question  of  lien  at  all.     "The  real  question  is,"  said  the  Lord 
Justice-Clerk,  **  whether,  when  documents  or  any  other  article  is 
put  into  the  hands  of  a  professional  man  to  enable  him  to  do  any 
particular  piece  of  business,  he  is  bound  to  part  with  those  docu- 
ments or  articles  until  he  is  paid  for  having  done  the  work  ?  and 
that  is  a  question  with  the  person  who  employed  him."    Lord 
Young  could  not  even  follow  the  view  of  the  Sheriff,  which  he 
thought  went  upon  a  misconception  of  the  question,  and  he  added, 
**  I  am  not  disposed  to  speak  slightingly  of  accountants.    They  are 
carrying  on  lawful  business  although  they  do  not  belong  to  any 
established  or  known  body  of  persons."     Be  satisfied,   0  un- 
chartered accountants  of  Edinburgh !    The  Sheriff  of  Midlothian 
despises  you,  but  Lord  Young,  who  is  greater  than  he,  is  prepared 
to  treat  you  with  respect    This  case,  as  will  be  observed,  is  no 
authority  for  the  extension  of  a  law  agent's  lien  although  based 
upon  the  same  grounds  which  originated  that  lien,  viz.  grounds  of 
equity.    The  defenders  are  really  just  put  in  the  position  of  arti- 
ficers.   As  the  Lord  Justice-Clerk  put  it,  ''it  is  a  plain  case  of 
counterpart  of  employment."    They  could  not  have  retained  for 
any  general  balance,  as  law  agents  would  have  been  entitled  to  do. 
The  case  of  Wilkinson  v.  Bain  (Second  Division,  November  9, 
1880)  raises  the  point  of  a  wife's  title  to  sue  without  consent 
of  her  husband.     It  was  an  action  by  a  married  woman  for  the 
aHment  of  an  illegitimate  child.    The  pursuer  set  forth  that  her 
husband  had  deserted  her  in  1876,  and  that  she  had  not  seen  or 
heard  of  him  since.    The  child  was  born  in  1879.     Upon  the 
merits  all  the  judges  were  against  her.     But  in  the  Court  of 
Session  the   Lord   Justice-Clerk  raised   two  questions,  viz. — 1, 
Whether  a  married  woman  could  sue  such  an  action  for  a  money 
payment  without  either  the  consent  of  her  husband  or  a  ttUor  ad 
liUmt  and  2,  Whether  the  pursuer  was  not  bound  to  discharge  the 
burden  of  showing  that  her  husband  could  not  have  been  the 
Either  of  the  child  ?    Lord  Young  seems  to  have  been  much  im- 
pressed with  this  latter  diflSculty.    "He"  (the  husband)  "is  not 
here  to  establish  anything  at  all,  or  to  part  with  the  rights  or  free 
himself  of  the  liabilities  of  a  husband.     It  is  a  proposition  new  to 
me  that  if  a  husband  desired  to  have  a  child  delivered  over  to 
him  which  was  the  offspring  of  his  lawful  wife,  another  man  could 
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come  forward  and  say, '  No,  I  have  right  to  it,  for  I  begot  it,'  or 
that  the  mother  can  hand  over  the  child  to  another  man  than  her 
husband  and  say, '  It  is  yours/  " 

ChUhrie  and  Another  v.  Smith  (First  Division,  November  19, 
1880)  raises  an  interesting  and  novel  question  relating  to  the 
rights  of  superiors.    A  piece  of  ground  had  been  feued  off  under 
the  condition  that  until  certain  buildings  had  been  erected  the 
vassal  should  be  liable  for  the  feu-duty  of  the  portions  sub-feued 
by  him.     Before  such  buildings  had  been  erected  two  sub-vassals 
failed,  and  a  friend  of  the  vassal  offered  payment  to  the  superior 
of  the  feu-duty  for  which  they  were  liable  upon  the  condition  of 
receiving  an  assignation  of  the  superior's  remedies  in  so  far  only 
as  these  feu-duties  were  concerned,  and  without  prejudice  to  the 
right  of  making  effectual  and  recovering  other  feu-duties  due  and 
to  become  due.    The  question  was  whether  the  superior  was  bound 
to  grant  such  an  assignation.    The  majority  of  the  judges  answered 
that  question  in  the  negative.    Lord  Deas  did  so  upon  the  ground 
that  no  superior  was  bound  to  do  such  a  thing.    **  I  hold  it  as  a 
matter  of  law,  and  it  is  not  necessaiy  to  inquire  into  the  reason  of 
it"    The  Lord  President  and  Lord  Mure  entered  into  the  question 
at  greater  length.    The  former  remarked  that  it  was  one  of  some 
novelty  and  importanca     It  has  been  held  in  the  case  of  a  land- 
lord that  he  is  not  bound  to  assign  his  right  of  hypothec  unless  it 
can  be  shown  that  it  will  not  be  to  his  prejudice  to  do  so.    The 
Lord  President  seems  to  have  applied  the  same  principle  here,  and 
to  have  held  that  it  might  be  to  the  prejudice  of  the  superior  to 
assign,  because  it  was  an  "  obvious  disadvantage  to  him  that  there 
should  be  any  debitum  fundi  resting  on  the  ground  except  his 
own."    He  goes  on  to  say,  "  The  complainer  proposes  that  a  clause 
should  be  inserted  in  the  assignation  that  it  was  granted  only 
under  reservation  of,  and  without  prejudice  to,  the  superior's 
remedies  and  securities  for  making  effectual  and  recovering  all  other 
feu-duties  due  or  to  become  due;  but  the  superior  says,  and  I 
think  with  great  cogency  and  force,  'I  have  this  feu-contract, 
which  is  the  origin  of  the  rights  between  the  superior  and  vassal, 
and  that,  and  that  only,  regulates  these  and  fixes  that  the  only 
debitum  fundi  shall  be  that  belonging  to  the  superior;'  and  so  I 
refuse  to  consent  to  the  creation  of  others,  or  to  the  reservation  of 
a  debitum  fundi  in  so  far  as  the  feu-duties  have  been  paid  in 
terms  of  the  discharge  which  is  asked  for  them."    Lord  Shand 
took  a  different  view.    His  ground  of  judgment  was  this,  that  he 
failed  to  see  any  prejudice  the  superior  coiild  suffer  from  granting 
such  an  assignation.    "  What  is  the  prejudice  ? "    A  deibitum  fundi, 
he  went  on  to  argue,  would  not  be  created  in  a  question  with  the 
superior,  or  at  least  it  would  be  such  in  name  only,  because  of  the 
reservation  in  the  assignation.     If  a  future  action  was  brought  for 
tinsel  of  the  feu,  that  would  be  founded  upon  an  arrear  for  two 
years,  the  assignation  could  not  stand  in  the  way  of  the  superior's 
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right  to  have  a  forfeiture  of  the  feu  declared ;  or  if  the  superior 
brought  an  action  of  maills  and  duties,  the  assignation  vould  not 
be  a  bar  to  that  kind  of  diligenca  Lord  Shand  also  referred  to 
the  Conveyancing  Act  of  1874,  sea  4,  sub-sec.  2,  as  strengthening 
his  view  and  recognising  the  existence  of  a  right  in  equity  to  such 
an  assignation. 

The  case  of  IreUmd  v.  The  North  of  Scotland  Banking  Company 
(First  Division,  November  20,  1880)  may  be  noted  as  raising 
points  under  the  Bankruptcy  Statute.  An  apparent  majority  in 
namber  and  four-fifths  in  value  of  the  creditors  of  a  bankrupt 
agreed  to  wind  up  the  estate  by  way  of  arrangement.  This  was 
objected  to  by  non-concurring  creditors,  and  thereafter,  upon  an 
examination  of  the  claims  lodged,  the  SherifiT-Substitute  by  dis- 
allowing certain  of  them  converted  this  majority  into  a  minority. 
Upon  appeal  it  seems  to  have  been  maintained  "  that  any  one  who 
lodges  an  affidavit  is  entitled  to  vote  at  a  meeting  under  section  35 
of  the  statute,  and  to  sign  a  deed  of  arrangement."  This  the  Lord 
President  characterized  as  ''a  most  extraordinary  contention." 
The  grounds  of  the  claims  must  accompany  the  affidavits  he  held. 
With  reference  to  the  expression  ''  vote  "  under  the  101st  section  of 
the  Act  his  Lordship  remarked,  "  No  doubt  by  the  interpretation 
clause  of  the  Act '  vote '  means  not  merely  voting  at  a  meeting, 
but  includes  also  consenting  to  any  offer  of  composition.  And 
this  is  just  an  offer  on  the  one  part  and  an  acceptance  on  the  other 
of  a  composition  in  the  form  of  a  deed  of  arrangement." 

The  case  of  Heron  v.  Oray  (Second  Division,  November  27, 
1880)  is  an  instance  of  a  question  relating  to  heritable  property 
brought  in  the  Sheriff  Court  under  the  Act  of  1877.  It  perhaps 
deserved  to  be  mentioned  because  of  that  circumstance  alone,  so 
rarely  do  we  find  such  questions  in  the  Sheriff  Court  The  Court 
of  Session  upon  appeal  decided  that  where  urban  tenements  are 
disposed  of  in  flats  to  various  purchasers,  the  proprietor  of  the 
ground-fiat  possessing  also  the  ^um  at  the  back,  there*  is  such  an 
implied  right  of  servitude  in  favour  of  the  proprietors  above  that 
he  cannot  erect  any  buildings  calculated  to  interfere  with  their 
light 

In  Yeats  v.  Brown  and  Others  (Second  Division,  November  27, 
1880)  the  Court  had  to  determine  the  meaning  of  the  following 
provisions  in  a  settlement:  A  testator  bequeathed  a  legacy  to 
each  of  his  brothers.  The  expression  lised  was  such  as  to  vest 
these  legacies  a  morte  testatoris,  but  they  were  to  be  payable  after 
the  decease  of  his  widow ;  and  in  the  residuary  clause  the  residue 
of  the  estate  was  described  as  including  any  legacy  that  *'may 
have  lapsed "  by  the  l^atee  predeceasing  her.  The  brothers  did 
predecease  her.  Query,  Had  their  legacies  lapsed?  The  Lord 
Ordinary  (£utherf  urd  Clark)  said  ''  Tea."  But  in  the  Inner  House 
the  opposite  view  was  held,  the  judges  being  of  opinion  that  the 
testator  only  referred  to  a  possibility,  and  that  there  was  no  inten- 
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tion  to  postpone  the  period  of  vesting.  Another  question  was 
whether  when  the  testator  provided  that  the  eldest  son  of  a  family 
who  had  succeeded  to  heritage  from  his  father  was  to  be  excluded 
from  a  share  of  the  residue,  this  could  be  held  to  apply  to  the  case 
of  a  son  who  was  his  father's  heir  and  at  the  same  time  an  only 
child.  The  Court  considering  it  to  be  a  provision  for  the  benefit 
of  younger  children,  decided  this  question  in  the  n^ative.  Lord 
Gifford  observing,  "  It  was  not  intended  to  cut  out  a  whole  dirps 
because  it  consisted  of  only  one  son." 
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The  intervention  of  the  Queen's  Proctor  in  action  of  divorce  is 
common  in  England.  The  Conjugal  Sights  Act  of  1861  puts  it 
in  the  power  of  the  Lord  Advocate  to  exercise  in  Scotland  fdnc- 
tions  similar  to  those  of  the  Queen's  Proctor  in  England.  By  the 
8th  section  of  that  Act  it  is  competent  for  the  Lord  Advocate  to 
appear  as  a  party  in  any  action  of  declarator  of  nullity  of  marriage 
or  of  divorce.  The  Act  allows  the  Lord  Advocate  a  very  wide 
discretion  as  to  the  way  in  which  he  may  appear.  He  may  pro- 
duce witnesses.  He  may  maintain  such  pleas  as  he  considers 
warranted  by  the  circumstances  of  the  case.  He  may,  in  fact, 
appear  as  a  party.  But  if  the  Lord  Advocate  does  not  appear  of 
his  own  accord,  the  judge  before  whom  the  case  depends  must,  if 
he  considers  it  necessary  for  the  proper  disposal  of  the  action, 
direct  that  it  be  laid  before  him.  The  words  of  the  Act  are 
imperative  as  to  this :  "  The  Court  $hall,  whenever  they  consider 
it  necessary  for  the  proper  disposal  of  any  action  of  declarator  of 
nullity  of  marriage  or  of  divorce,  direct  that  it  be  laid  before  the 
Lord  Advocate,  in  order  that  he  may  determine  whether  he  should 
enter  appearance  therein." 

The  appearance  of  a  public  official  in  consistorial  cases  was  not 
new  to  the  law  of  Scotland  in  1861.  Actions  of  divorce  were  in 
former  times  frequently  instituted  and  carried  through  by  the 
procurator-fiscal ;  and  Mr.  Eraser,  in  his  work  on  "  Husband  and 
Wife,"  states  that  that  officer  appears  as  a  prosecutor  in  the  records 
till  the  end  of  last  century  (Eraser  on  Husband  and  Wife,  pp.  1145, 
1175,  2nd  edition). 

Since  1861  cases  have,  we  believe,  been  occasionally  laid  before 
the  Lord  Advocate,  in  terms  of  the  8th  section  of  the  Conjugal 
Bights  Act,  but  imtil  last  year  he  has  never  entered  appearance. 
In  the  meantime  the  increase  in  the  number  of  actions  of  divorce 
has  been  very  marked.  Although  the  newspapers  are  only  too 
anxious  to  lay  before  the  public  the  usually  nauseous  disclosures 
of  the  Divorce  Courts,  we  think  the  frequency  of  these  cases  is 
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only  known  to  those  who  are  engaged  in  the  practical  work  of  the 
law  comts.  The  Divoice  Courts  of  England  are  fully  occupied,  but 
only  the  more  famous  causes  there  tried  become  known  in  Scotland. 
The  cases  reported  in  the  Times  and  other  leading  London  papers 
always  attract  public  attention.  The  respondent  or  the  co-re- 
spondent is  often  a  person  of  wealth  and  position,  or  even  of  rank. 
The  adulterer  is  sometimes  a  peer.  The  adulteress  is  sometimes 
the  wife  of  a  peer,  the  daughter  of  a  baronet,  or  the  first  cousin  of 
a  duke.  The  criminal  intercourse  is  carried  on  in  places  and  amid 
surroundings  which  are  only  known  by  hearsay  to  the  great  mass 
of  readers.  The  lady  drives  to  the  assignation  in  her  carriage.  In 
order  to  keep  the  assignation-  the  gentleman  must  get  leave  of 
absence  from  his  regimental  duties,  or  slip  away  from  the  House 
of  Commons  before  the  debate  is  ended.  The  whole  story  is 
exciting  and  almost  romantic.  It  is  surrounded  by  an  atmosphere 
of  hixury,  which  conceals  the  real  wretchedness  and  misery  of  the 
affair.  In  such  cases  there  is  generally  an  aogry  and  vindictive 
plaintiff,  and  a  conflict  of  evidence  made  doubly  puzzling  by  the 
ingenuity  of  a  determined  defence.  But  in  Scotland  the  divorce 
cases  in  the  Court  of  Session  are  usually  of  a  very  different  descrip- 
tioa  The  parties  are  often  a  working  man  against  his  ignorant  and 
foolish  wife ;  a  dressmaker  against  her  dissipated  and  idle  husband ; 
a  rough  seaman  against  his  drunken  wife,  who  has  led  during  his 
absence  a  dissolute  life.  Second-rate  taverns,  haunts  of  squalid  vice, 
or  common  lodging-houses,  are  the  places  from  which  the  witnesses 
come,  and  where  the  events  they  speak  of  took  place.  The  salu- 
tary and  necessary  rule  that  in  eveiy  action  of  divorce  there  must 
be  proof,  and  consequently  a  public  exposure  of  aU  the  facts,  has 
no  effect  on  such  persons.  That  delicacy  of  feeling,  that  shrinking 
from  publicity  which,  in  a  higher  sphere,  has  kept  many  a  domestic 
scandal  out  of  Court,  is  unknown  to  the  class  of  which  we  speak. 
The  process  of  divorce,  moreover,  is  now  so  cheap  and  easy  that  it 
is  within  the  reach  of  aU.  Every  practising  lawyer  knows  that 
while  ''  the  course  of  true  love  never  did  run  smooth,''  the  course 
of  a  common  undefended  divorce  case  runs  very  smoothly  indeed. 
The  summons  is  served.  The  case  is  called.  There  is  no  defence. 
The  summons  is  found  relevant.  The  pursuer  "  takes  the  oath." 
The  diet  of  proof  is  fixed.  The  advocate  reads  up  his  precognition 
in  half  an  hour,  rapidly  examines  the  six  or  seven  witnesses,  puts 
in  the  extract  certificate  of  the  marriage,  and  says  that  is  his  case. 
The  Lord  Ordinary  at  once  grants  decree,  and  the  thing  is  done. 
For  some  years  decree  of  divorce  has  been  granted  so  much  as  a 
mtter  of  course  that  counsel  and  agents  feel  almost  affronted  if 
any  hesitation  is  shown  by  the  judge.  Tet  we  have  reason  to 
believe  that  collusion  is  not  uncommon.  It  is  improbable  that 
many  married  persons  lay  their  heads  together  for  the  express 
porpoae  of  obtaining  divorce.  The  "  oath  of  calumny,"  which  is 
taken  by  the  pursuer  in  our  Courts,  must  not  be  forgotten.    But, 
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nevertheless,  we  are  of  opinion  that  a  modified  form  of  collusion  is 
not  uncommon.    It  must  always  be  the  case  that  a  certain  number 
of  married  persons  are  tired  of  married  life,  or  are  sorry  they 
married  as  they  did,  or  have  had  domestic  quarrels  and  discom- 
forts.    In  the  middle  class  such  persons  jog  along  more  or  less 
uncomfortably  till  parted  by  death.      But  in  the  lower  classes 
the  results  are  more  disastrous.    The  husband  often  begins  to 
neglect  his  work,  the  family  get  into  debt,  the  household  is  ill  at 
ease.    Sometimes  the  wife  runs  away  alone ;  sometimes  she  runs 
away  with  another  man.    Sometimes  the  husband  abandons  his 
wife  in  the  company  of  another  woman,  or  forms  an  illicit  connec- 
tion while  still  cohabiting  with  his  wife.    In  such  cases  the  spouses 
are  not  only  willing  but  anxious  to  be  separated  by  a  decree  of 
divorce,  and  every  facility  is  given  for  the  purpose  by  the  defender 
to  the  pursuer.     This  feeling  is  apt  to  give  rise  to  a  course  of  con- 
duct which,  if  proved,  would  be  an  effectual  bar  to  divorce  being 
granted.    SmaU  experience  in  divorce  cases  is  needed  to  show  that 
the  reason  why  most  of  them  are  undefended  is,  not  because  no 
defence  is  possible,  but  because  the  defenders  are  as  anxious  as  the 
pursuers  that  the  divorce  should  be  obtained. 

The  8th  section  of  the  Conjugal  Eights  Act  was  framed  to  meet 
circumstances  which  it  was  foreseen  would  arise  from  the  increajsed 
facilities  for  divorce.  As  has  been  already  explained,  it  gives  the 
Lord  Advocate  power  to  appear  as  a  party  in  consistorial  cases, 
and  directs  the  Court  to  lay  cases  before  him  whenever  they 
consider  it  necessary  for  their  proper  disposal.  For  the  first  time 
since  the  passing  of  the  Act  the  Lord  Advocate  has  intervened  in 
two  cases  which  were  laid  before  him  at  the  commencement  of  the 
present  session.  The  first  of  these  cases  was  Ralston  v.  BaZston, 
This  was  an  action,  on  the  ground  of  adultery,  at  the  instance  of 
the  husband,  who  was  the  master  of  a  merchant  vesseL  The 
parties  were  married  in  December  1873.  The  pursuer  alleged 
that  he  was  abroad  on  a  voyage  from  August  1877  till  April  1879 ; 
that  on  his  return,  after  this  absence  of  twenty  months,  his  wife 
informed  him  that  she  was  about  to  become  a  mother;  that  he 
thereupon  left  her,  declaring  that  he  would  no  longer  live  with 
her.  It  was  further  alleged  by  the  pursuer  that  a  few  days 
after  his  return  a  child  was  bom,  which  must  have  been  the 
offspring  of  an  adulterous  intercourse.  It  was  also  stated  that  the 
defender  had  been  guilty  of  adultery  other  than  that  which-  led  to 
the  birth  of  the  child,  on  various  occasions  between  October  1877 
and  April  1879.  Defences  were  lodged.  In  these  defences  the 
following  statement  was  made:  "The  defender  gave  birth  to  a 
female  child  on  29th  April  1879.  The  pursuer  was  not  the  father 
of  the  said  child.  .  .  .  The  defender  went  and  told  her  husband  the 
condition  she  was  in,  and  he  agreed  to  overlodk,  and  did  overlook 
her  offence.  The  child  was  born  at  Newport,  and  at  the  date  of 
its   birth  the  pursuer  repeated  to  the  defender  and  others  his 
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forgiveness  of  the  defender's  conduct.  The  pursuer  has  since  the 
birth  of  the  said  child,  in  the  full  knowledge  of  the  facts,  so  far  as 
they  are  facts,  set  forth  in  the  condescendence  in  the  present 
action,  cohabited  with  the  defender,  and  has  had  connection 
with  her  as  her  husband."  The  defences  also  stated  that  after 
having  pardoned  her  the  pursuer  left  the  defender.  While  absent 
it  was  alleged  he  wrote  certain  letters  to  her.  These  letters  were 
printed  at  length.  They  were  full  of  expressions  of  affection,  and 
one  of  them  contained  these  words :  "  If  anything  should  happen 
to  me,  you  will  know  that  you  have  my  full  forgiveness  for  what 
has  happened." 

The  pursuer's  statements  as  to  the  defender's  adultery  with 
persons  other  than  the  father  of  the  child  were  denied.  The 
defence,  in  fact,  was  condonation  of  the  adulterous  intercourse,  and 
denial  of  the  others  founded  on.  Suddenly  the  defence  was 
abandoned,  and  the  defender  announced  that  she  did  not  intend  to 
make  any  further  appearance  in  the  case.  By  this  time  a  diet  of 
proof  had  been  fixed,  and  the  Lord  Ordinary,  before  whom  the 
case  depended,  pronounced  an  interlocutor  directing  that  the  case 
should  be  laid  before  the  Lord  Advocate  in  terms  of  the  Conjugal 
Rights  Act. 

The  circumstances  of  the  case  as  they  appeared  from  the  state- 
ments on  record,  and  the  conduct  of  the  defender  in  withdrawing 
from  the  case,  were  certainly  suspicious.  Here  was  a  defence 
evidently  strong  as  regarded  the  gravamen  of  the  case ;  no  mere 
denial  of  guilt  on  the  part  of  the  wife,  but  a  specific  allegation  of 
condonation,  supported  by  documentary  evidence  of  the  strongest 
possible  character.  At  the  proof  counsel  appeared  on  behalf  of  the 
Lord  Advocate.  The  evidence  as  to  the  adultery  which  was  not  * 
said  to  have  been  condoned  was  narrow.  The  documentary 
evidence  of  condonation  turned  out  to  be  stronger  than  appeared 
from  the  defences.  The  letters  written  by  the  pursuer  to  tlie 
defender  were  expressions  of  the  fullest  forgiveness,  and  the  ex- 
planation given  of  them  by  the  pursuer  was  almost  unintelligible. 
The  Lord  Ordinary  found  that  the  pursuer  had  condoned  the 
H'lultery  which  led  to  the  birth  of  the  child  in  April  1879, 
and  that  the  other  acts  libelled  were  not  proved.  In  these 
circumstances  he  sustained  the  pleas  stated  on  behalf  of  the 
Lord  Advocate,  and  refused  to  grant  a  divorce.  The  pursuer 
ivclaimed,  and  the  case  was  debated  before  the  Second  Division. 
The  Court  held  that,  although  the  case  was  a  narrow  one,  adultery 
other  than  that  which  was  said  to  be  condoned  was  proved.  This 
^jeing  the  view  taken  by  their  Lordships,  and  it  was  undoubtedly 
a  correct  view,  a  decision  on  the  question  of  condonation  was 
avoided.  A  point,  however,  of  some  interest  was  raised,  namely, 
is  it  competent  for  the  Lord  Advocate,  intervening  in  terms  of  the 
Conjugal  Kights  Act,  to  maintain  a  plea  of  condonation  which  has 
been  stated,  but  afterwards  abandoned,  by  the  defender  ?    The  terms 
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of  the  8ih  section  appear  to  give  him  fall  power  to  do  so.  He 
may  "  lead  such  proof  and  TnairUain  such  pleas  as  he  may  consider 
warranted  by  the  circumstances  of  the  caseJ'  These  words  appear  tx) 
be  as  wide  as  possible,  and  to  cover  the  plea  of  condonation.  In 
England,  it  is  true,  the  Queen's  Proctor  does  not  appear  to  have 
hitherto  intervened  except  in  cases  of  collusion.  But  the 
phraseology  of  the  Matrimonial  Causes  Act  is  as  different  as 
possible  from  that  of  the  Scottish  statute.  Supposing  a  defence  of 
condonation  is  withdrawn  in  a  manner  which  suggests  collusion,  is 
the  Lord  Advocate  not  entitled,  under  the  Conjugal  Rights  Act,  to 
maintain  condonation  as  a  plea  ?  We  think  he  certainly  is.  It 
may  be  said  that  the  defender,  whether  husband  or  wife,  in  an 
action  of  divorce  on  the  ground  of  adultery,  knows  more  about  all 
the  facts  of  the  case  than  any  one  else.  The  wife  may  say,  '*  It  is 
true  that  you  forgave  me,  but  I  am  more  guilty  than  you  suppose. 
I  will  not  maintain  any  plea  of  condonation."  Such  a  case  might 
arise.  But  the  Lord  Advocate  intervenes  on  behalf  of  the  com- 
munity. An  action  of  divorce  is  quite  different  from  all  other 
actions.  The  public  is  interested  in  it  It  is  the  interest  of 
society  to  see  that  the  marriage  tie  cannot  be  broken  save  on  the 
grounds  allowed  by  law.  The  law  says  that  the  adultery  of  one 
spouse  entitles  the  other  to  a  divorce,  but  that  if  the  guilty  spouse 
is  forgiven,  there  shall  be  no  divorce.  A  man  is  not  allowed  by  law 
to  divorce  the  wife  whom  he  has  pardoned.  A  judgment,  therefore, 
which  divorces  a  spouse  for  an  offence  which  has  previously  been 
forgiven  is  therefore  an  unlawful  judgment.  Some  fresh  offence 
must  be  committed,  or  some  offence  unknown  at  the  time  of  the 
forgiveness  must  be  proved.  Once  pardon  has  been  extended  to 
the  erring  partner,  an  insuperable  bar  to  divorce  arises.  If,  there- 
fore, an  action  for  divorce  is  undefended,  and  it  comes  to  the  know- 
ledge of  the  public  official,  charged  with  the  protection  of  the 
public  interest,  that  facts  can  be  proved  which  will  successfully 
support  a  plea  in  bar  of  divorce,  that  official  is  bound  to  prove  these 
facts  and  to  maintain  the  plea  which  is  founded  on  them.  But  the 
competency  of  the  Lord  Advocate  maintaining  the  plea  of  condona- 
tion can  be  shown  otherwise  than  by  a  reference  to  the  words  of 
the  statute,  and  on  the  ground  of  public  utility.  It  has  been 
decided  that  the  Court  can  take  notice  of  condonation  and  refuse 
a  divorce,  even  although  the  defender  has  not  stated  the  plea  on 
record.  Again,  third  parties  having  an  interest  as  creditors  in  the 
result  of  the  action,  may  maintain  this  plea.  It  is  difficult,  then, 
to  avoid  the  conclusion  that  it  is  the  duty  of  the  Lord  Advocate,  if 
he  sees  that  it  can  be  maintained,  to  urge  remissio  injuries  against 
a  summons  for  divorce. 

Bruce  v.  Bruce,  the  other  case  in  which  the  Lord  Advocate 
appeared,  was  an  action  on  the  ground  of  desertion.  The  husband 
was  pursuer.  In  Ralston,  v.  JSalifton  the  case  was  laid  before  the 
Lord  Advocate  previous  to  the  proof.    In  Bruce  v.  Bruce  the  Lord 
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Ordinary  did  not  see  any  reason  for  calling  the  attention  of  the 
Lord  Advocate  to  the  case  until  after  the  pursuer  had  closed  his 
case.    In  this  case  the  defender  left  her  husband,  and.  he  did  not 
know  where  she  was  for  two  years.     But  at  the  end  of  that  time 
he  was  informed  that  she  was  living  with  another  man  near  Man- 
chester, and  soon  after  he  had  obtained  this  information  he  found; 
that  she  had  given  birth  to  an  illegitimate  child.     Instead  of 
instituting  an  action  for  divorce  on  the  ground  of  adultery,  the 
pursuer  took  no  steps  for  two  years.    Then,  four  years  having 
passed  since  the  date  of  desertion,  he  raised  his  action.     When 
cross-examined  by  the  counsel  for  the  Crown,  he  explained  this 
by  saying  that  his  agent  had  informed  him  that  the  desertion 
could  be  more  easily  proved  than  the  adultery.     This  was,  pro- 
bably, the  true  explanation  in  this  case.     But  it  is  easy  to  see  that 
an  arrangement  might  in  similar  circumstances  be  made  between 
parties  by  which  the  husband  agreed  not  to  aver  adultery  if  the 
wife  would  stay  away  till  the  four  years  were  completed.    This 
would  be  collusion.     That  such  cases  do  occur  there  can  be  little 
doubt,  and  as  divorce  becomes  more  and  more  popular  they  will 
be  more  and  more  frequent. 

The  Conjugal  Rights  Act  provides  that  "  expenses  shall  not  be 
claimable  by  or  against  the  Lord  Advocate  with  reference  to  such 
cases."  This  used  to  be  the  rule  in  all  cases  to  which  the  Crown 
was  a  party,  though  the  point  was  not  settled  for  a  long  time.  In 
1832  the  Court  held,  in  The  Lord  Advocate  v.  Magistrates  of  Kirk- 
vaU  (10  S.  328),  that  it  was  incompetent  to  award  expenses  against 
the  Crown.  In  1836  there  was  a  case  (see  14  S.  209)  in  which 
the  question  was  raised  as  to  whether  the  Crown  was  entitled  to 
recover  expenses.  Expenses  were  not  asked,  but  the  Court  ex- 
pressed doubts  as  to  whether  the  Crown  could  recover.  In  the 
same  year  an  action  was  raised  at  the  instance  of  the  Com- 
missioners of  Woods  and  Forests,  when  it  should  have  been 
raised  at  the  instance  of  the  Lords  of  the  Treasury.  It  was 
thus,  an  incompetent  action.  The  Lords  of  the  Treasury  wished 
to  sist  themselves,  but  the  Court  held  that  there  was  no 
process  to  which  they  could  sist  themselves.  Expenses  were 
awarded  against  the  Lords  of  the  Treasury  (Lords  of  Treasury  v. 
CampbelTs  Trustees,  14  S.  657).  In  1842  the  action  of  The  Lord 
Advocate  v.  Douglas  (1  Bell,  H.  L.  93)  was  found  incompetent,  but 
expenses  were  not  given  to  the  defender.  At  last  in  1849  the 
case  of  the  Earl  of  Fife*s  Ti*ustees  v.  Commissioners  of  Woods  and 
Forests  (11  D,  889)  decided  that  expenses  could  be  given  neither 
to  nor  against  the  Crown.  It  was  felt  that  it  would  be  more  con- 
venient if  the  Crown  both  gave  and  received  expenses,  and  in  the 
Customs  Consolidation  Act  of  1853  it  was  provided  that  the  Crown 
should  be  liable  in  customs  cases  if  unsuccessful.  In  1854  the 
Act  18  and  19  Vict.  c.  90,  provided  that  in  revenue  proceedings 
in  Exchequer  the  defender  should  be  entitled  to  expenses  if  he 
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saooeeded,  and  the  Crown  if  it  snooeeded,  in  the  same  manner  and 
nnder  the  same  rules  as  if  the  case  had  been  one  between  subject 
and  subject  In  1856  the  Court  of  Exchequer  Act,  sec.  24,  pro- 
vided that  expenses  maj  be  given  for  and  against  the  Crown. 
The  Conjugal  Bights  Act  puts  the  Crown  in  the  same  position  as 
it  was  in  idl  cases  previous  to  1853.  It  would  appear  that  the 
meaning  of  the  8th  section  is  that  the  Crown  shall  pay  its  own 
expenses,  the  fees  of  its  own  counsel  and  agent,  and  the  expenses 
caused  by  the  examination  of  any  witnesses  which  it  may  produce. 
But  if  the  Crown  merely  appears  for  the  purpose  of  watching  the 
case  and  cross-examining  the  pursuer's  witnesses,  it  would  pro- 
bably not  be  found  liabla  In  En^and  the  rule  as  to  expenses  is 
different  The  2nd  section  of  the  Matrimonial  Causes  Act,  1878, 
provides  that  the  Court  may  make  any  order  as  to  expenses  which 
seems  just  The  general  import  of  the  decisions  seems  to  be  that 
if  the  Queen's  Proctor  fails,  the  plaintiff  will  not  recover  if  the 
intervention  of  the  Queen's  Proctor  was  justifiable 
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Thib  onoe  well-known  toll-bar  was  situated  at  the  upper  end  of 
Glen  Ogle  (the  Glen  of  the  Ghost),  a  glen  which  stretches  from 
the  upper  end  of  Loch  Earn  to  the  upper  end  of  Loch  Tay,  near 
Kiltin.  The  toll  was  situated  at  the  junction  of  the  Loch  Earn 
road  leading  to  Tyndrum  and  another  road  to  Killin.  A  more 
wild  and  gjloomy  vale  cannot  be  imagined.  At  one  part  a  large 
mass  of  stones  may  be  seen  on  the  bank,  which  are  said  to  have 
been  thrown  up  at  the  time  of  the  earthquake  which  in  the  year 
1755  ruined  so  much  of  lisbon,  and  when  the  waters  of  Loch 
Earn  were  violently  agitated  Comrie,  at  the  foot  of  the  lake,  is 
Stan  celebrated  for  its  periodical  terrestrial  vibrations.  The  subject 
of  the  mysterious  murder  now  to  be  related  was  named  John 
Crerar  or  M'Litodi.  He  had  been  for  sixteen  years  gameherd  to 
the  Marquis  of  Breadalbane  on  his  lands  of  Glen  Dochart.  He 
resided  in  a  house  in  the  village  of  Ardchyle,  a  little  distance  from 
the  toll  on  the  roadside,  chiefly  occupied  by  crofters.  He  was  aged 
about  fifty  years,  of  stout  build,  but  of  low  stature.  His  mother 
and  two  of  his  sisters  were  insane.  But  he  had  never  shown  any 
symptoms  of  mental  disease.  He  had  been  married  for  twenty-^ne 
years,  and  out  of  a  family  of  seven  had  only  one  surviving 
daughter,  and  who  resided  with  her  parents.  He  was  much 
respected,  and  was  never  known  to  have  had  a  quarrel  or  an 
enemy.  One  day  in  December  1842  he  met  in  Glengyle  three 
men  trespassing  in  pursuit  of  game.  On  f  lie  forenoon  of  Tuesday, 
27th  January  1843,  he  went  to  Ardvorlich,  on  Locheamside,  and 
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swore  an  infonnation  before  Mr.  Stewart,  a  justice  of  the  peace, 
against  the  three  poachers  for  the  game  trespass.  On  returning  to 
his  house  at  Ardchyle  he  had  to  pass  the  Lix  toll-house.  A  wed- 
ding party  were  celebrating  their  nuptials  there,  and  Crerar  met 
his  wife  and  daughter  in  the  company.  The  party  amounted  to 
about  a  score,  and  consumed  considerable  quantities  of  whisky, 
and  spent  the  night  in  dancing.  The  married  pair  left  for  their 
house  in  Ardchyle  about  three  o'clock  next  morning,  being  Saturday. 
Crerar  soon  afterwards  left,  accompanied  by  his  wife  and  daughter, 
and  several  of  his  friends  who  were  of  the  marriage  party.  He  was 
somewhat  hearty,  but  by  no  means  drunk,  and  his  general  character 
was  that  of  a  sober  man.  The  morning  was  very  dark,  wet,  and 
stormy.  Some  of  the  party  who  had  left  the  toll-house  departed 
to  their  homes  at  Ardchyle.  Shortly  after  leaving  the  toll-house 
Crerar  fell  behind  for  a  little,  but  soon  regained  his  wife  and  others 
of  the  party.  On  the  following  Thursday  the  stalk  of  his  umbrella 
was  found  at  the  spot  where  he  fell  behind,  but  broken  over  at  the 
spring,  and  footsteps  were  traced  from  the  hard  road  into  the 
adjacent  field.  The  remainder  of  the  umbrella  was  never  found, 
though  anxious  search  was  made  for  it  over  all  the  neighbouring 
field&  He  was  not  seen  to  have  the  umbrella  on  his  return  to  his 
party,  nor  did  he  say  he  had  got  it  brokea  After  Crerar's  return 
he  asked  one  of  the  party  to  try  with  him  a  walk,  and  they  both 
walked  smartly  before  the  others.  This  man  stopped  at  the  house 
of  the  wedding  party  and  went  in  there.  He  was  the  last  man  who 
saw  Crerar  in  life.  This  man  asked  Crerar  to  accompany  him  to 
the  bridal  house,  but  he  declined,  and  he  stated  that  he  heard  Mrs. 
Crerar  and  some  others  closely  following  when  he  left  his  friend. 
One  of  the  party  at  the  time  saw  a  man  standing  at  the  side  of  the 
road,  and  thinking  it  was  one  of  the  party,  he  addressed  the  man 
under  two  different  names,  not  being  certain  of  the  identity  in  the 
dark,  but  he  got  no  answer.  The  poacher  against  whom  suspicion 
was  chiefly  directed  admitted  in  his  declaration  that  he  was  the 
man,  and  hedrd  the  call  and  made  no  answer.  Mrs.  Crerar  had  up 
her  umbrella  and  also  saw  the  man,  and  heard  the  question  put, 
and  she  thought  it  might  have  been  her  husband  who  was  ad- 
dressed. Mrs.  Crerar  and  her  daughter  reached  their  home  about 
five  o'clock,  but  thinking  that  her  husband  might  have  gone  into 
the  house  of  the  spouses,  she  and  her  daughter  were  not  much 
alarmed.  Not  having  appeared  before  nine  o'clock,  inquiry  and 
search  were  made  in  all  the  neighbouring  houses  without  success. 
DiUgent  search  was  made  throughout  the  vicinity,  and  especially 
iu  the  river  Dochart,  which  was  a  little  distance  from  the  road, 
and  was  that  night  somewhat  in  flood.  An  opinion  was  formed  by 
some  that  Crerar,  from  his  known  vigilance,  had  gone  back  to  watch 
M'Kinlay,  whom  he  might  suspect,  from  his  known  practices, 
might  in  the  morning  commence  his  lawless  avocation.  At  length, 
on  Monday  the  6th  February,  Crerar's  body  was  found  in  a  pool  in 
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the  Docbart,  where  it  unites  with  the  Lochy.  This  pool  is  about  a 
couple  of  miles  from  the  Lix  toll.  It  is  remarkable  that  this  was  the 
same  pool  where  in  the  year  1840  the  body  of  Campbell  was  found 
under  very  similar  and  mysterious  circumstances.  (See  January 
number  of  Journal^  "The  Mystery  of  Bovain;"  also  see  "The 
Mystery  of  Drumdryan,"  in  Journal  for  1879,  vol.  xxiii.  p.  428.) 
Crerar's  body  was  found  without  a  coat  Crerar,  on  that  night  of 
his  disappearance,  had  on  a  new  coat,  well  buttoned  on  the  body. 
The  action  of  the  water  could  not  have  divested  him  of  his  coat. 
His  hands  were  almost  met  across  his  body.  One  of  his  suspenders 
was  broken  at  both  ends.  His  shirt  or  dicky  was  torn  out  and 
amissing  on  the  same  side  of  the  body  as  the  broken  suspender. 
His  bonnet  was  never  found.  Nothing  was  discovered  in  his 
breeches-pockets.  Some  months  afterwards,  the  shirt  or  dicky, 
marked  with  stains  of  blood,  was  accidentally  found  in  a  cul- 
vert or  condie  on  the  side  of  the  road,  between  the  toll  and  the 
village. 

The  medical  gentlemen  certified,  first,  that^Crerar  had  not  died  by 
drowning;  second,  there  were  no  marks  on  the  body,  except  upon  the 
head,  which  had  received  several  severe  bruises,  and  his  skull  was 
fractured.  Two  of  these  bruises  had  been  inflicted  before  death. 
His  liver  was  ruptured,  and  the  abdomen  filled  with  coagulated 
blood,  which  appeared  to  have  been  the  proximate  cause  of  death. 
The  rupture,  the  medical  gentlemen  were  of  opinion,  had  been 
occasioned  by  a  severe  blow  or  pressure  on  or  over  the  chest  It 
was  remarked  that  Crerar's  brow  appeared  bent  as  if  he  had  been 
in  a  severe  struggle  or  in  deep  anger.  The  opinion  was  that  the 
body  had  been  thrown  into  the  river  after  death,  and  been  carried 
down  to  the  pool,  a  couple  of  miles  below  Lix  toll.  Suspicion 
was  directed  against  the  three  poachers,  s^ainst  whom  Crerar 
had  on  the  forenoon  of  the  day  of  his  disappearance  sworn  an 
information  for  trespass,  and  chiefly  against  one  of  their  number. 
This  man,  John  M*Kinlay,  was  aged  forty-two,  a  very  stout  man. 
He  was  a  son  of  a  respectable  farmer  then  dead.  He  himself 
was  not  of  good  character.  He  had  been  in  America  and  had 
returned.  He  was  known  to  be  a  notorious  poacher,  and  had 
on  that  account  been  turned  out  of  Breadalbane.  He  had  now 
no  fixed  residence,  but  generally  harboured  in  Balquhidder.  He 
had  been  told  on  the  forenoon  of  the  day  that  Crerar  had  gone  to 
Ardvorlich,  and  had  met  him  on  the  road  returning.  He  came  in 
late  to  the  toll-house,  and  joined  the  wedding  party  iminvited. 
One  of  the  party  who  had  accompanied  Crerar  to  Ardvorlich  in  the 
forenoon  was  surprised  to  see  him  among  the  party,  and  expressed 
it  to  a  neighbour.  M*Kinlay  overheard  the  remark,  and  in  (Jaelic 
said  something  to  a  neighbour  implying  a  threat  as  against  this 
man.  He  remained  in  the  toll-house  drinking  with  three  of  the 
party  until  between  five  and  six  o'clock,  when  the  tollman  then 
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asked  them  to  leave,  as  the  family  wished  to  go  to  bed.     He  was 
considerably  intoxicated   when  he  left.      He  went  to  the  house 
of  Alexander  Dewar,  in  the  village   of  Ardchyle,  about   seven 
o'clock  in  the  morning.     He  had  never  slept  in  that  house  before, 
but  there  was  a  distant  relationship  between  him  and  Dewar.     He 
remained  in  bed  until  midday  of  Saturday,  when  he  left.     It  was 
noticed  that  he  took  no  part  with  the  neighbours  in  searching  for 
Crerar's  body.     There   were  no   marks  on  M'Kinlay's   body  to 
indicate  a  struggle.     There  were  several  marks  of  blood  upon  his 
clothes,  but  which  might  be  accounted  for  by  his  poaching  avoca- 
tions.   The  other  two  poachers,  though  also  suspected,  were  able  to 
account  for  nearly  the  whole  night  of  the  disappearance  of  Crerar. 
The  man  who  was  with  Crerar  last  that  night  was  of  good  character, 
and  able  to  remove  suspicion  which  at  first  existed  against  him 
founded  on  that  fact,  and  that  there  was  in  the  toll-house  some 
slight  argument  or  altercation  between  him    and  Crerar  «with 
reference  to  a  recent  transaction  in  cattle.     After  long  and  minute 
investigation  the  crime  could  not  be  traced  to  any  particular  person, 
and  therefore  no  trial  ensued     The  people  in  the  district  were 
strong  in  the  belief  against  murder  having  taken  place.     Knowing 
that  insanity  was  in  the  Crerar  family,  they  suggested  suicide,  or 
perhaps  that  Crerar  had  accidentally  fallen  into  the  river  and  been 
drowned.    Although  the  medical  evidence  decidedly  showed  to  the 
contrary  of  either  supposition,  the  neighbours  were  nevertheless 
decidedly  reticent  in  giving  any  information.    Some  of  them  evinced 
great  fear  in  giving  evidence,  and  some  had  to  be  examined  on  oath 
in  the  precognition — a  rather  unusual  proceeding.     There  were  also 
several  important  discrepancies  as  to  the  times  to  bring  together 
Crerar  and  the  man  chiefly  suspected  during  the  morning.     As  the 
country-people  were  reluctant  to  help  in  the  investigation,they  some- 
times mysteriously  talked  as  that  the  authorities  were  on  a  wrong 
track  altogether,  and  that  some  other  was  the  guilty  person,  and 
who  they  seemingly  desired  to  screen  from  justice.     Crown  counsel 
suggested  an  unusual  expedient.    They  sent  from  Edinburgh  an 
eminent  detective.  Sergeant  MulhollancL     He  travelled  the  district 
for  some  days,  ostensibly  to  purchase  hare-skins,  and  he  took  every 
opportunity  of  inviting  conversation  on   the  subject  of  Crerar's 
death.    He  found  the  crofters  bent  on  accounting  for  the  death 
to  suicide   or  accidental  drowning.     Whenever  he  pressed  the 
inquiry  they  immediately  became  suspicious  and  began  speaking 
in  Gaelic,  which  imfortunately  the  sergeant  did  not  understand, 
and  therefore  no  benefit  was  obtained  through  his  medium.     The 
medical  evidence,  in  combination  with  other  circumstances,  left  no 
doubt  in  the  mind  of  the  authorities  but  that  Crerar  had  met  his 
death  by  violence,  but  no  sufficient  evidence  was  obtained  to  place 
any  person  on  trial.     His  was  one  of  many  in  the  same  district 
which  about  that  time  were  veiled  in  mystery.  H.  B. 
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(To  the  Editor  ofUu*^  Journal  of  Jurispntdenee.'^ 

OUR  JUVENILE  OFFEXDEES. 

Sm, — Will  you  kindly  allow  me  to  correct  a  mistake  which  the 
printer  has  made  for  me  in  my  article  upon  this  subject,  as  it 
appeared  in  your  last  issue  ? 

I  am  made  to  state  that  "many  juvenile  offenders  are  girls, 
sufficiently  punished  by  being  brought  into  Court"  For  "  girk  " 
read  "  quite,"  which  was  the  word  written  by  me.  It  would  be 
contrary  to  my  experience  to  say  that  many  of  these  young 
criminals  are  girls,  and  I  should  be  sorry  to  think  that  it  was  the 
case. — I  am,  etc.  The  Author. 

[A  letter  relative  to  the  Jadicial  Factors  Act,  1880,  has  been  received  too 
late  for  insertion  in  the  pre:»ent  nmnber. — £d.  /.  of  J.] 


%ebuto. 


Local  GovemmerU.  By  Henky  Goudy  and  Willum  C.  Smith, 
Esquires,  Advocates.  William  Blackwood  &  Sons,  Edinburgh 
and  London     1880. 

This  memorandum,  as  it  is  modestly  called  by  its  authors, 
presents  a  clear  and  accurate  account  of  the  different  bodies  by 
which  the  local  government  of  Scotland  is  carried  on,  and  of  the 
duties  which  they  discharge.  The  areas  of  local  government,  the 
])arish,  the  county,  and  the  burgh,  are  pointed  out,  and  explanations 
are  given  as  to  the  mode  in  which  each  is  organized  The  second 
portion  of  the  work  treats  of  the  numerous  purposes  for  which 
within  recent  years  local  bodies  have  been  invested  with  adminis- 
trative powers.  Poor  Belief,  Sanitary  Purposes,  Education,  Regis- 
tration of  Births,  etc..  Police  Purposes,  Roads  and  Bridges,  as  well 
as  some  minor  subjects,  are  each  in  the  hands  of  local  bodies, 
elected  in  different  ways  and  from  different  areas.  The  number  of 
statutes  by  which  their  powers  are  conferred,  modified,  or  extended 
is  very  great,  and  difficulty  is  often  felt  in  readily  ascertaining 
the  proper  quarter  in  which  inquiries  on  any  particular  locad 
subject  ought  to  be  made,  while  the  legislative  tendency  to  create 
a  new  body  to  administer  each  new  subject  has  led  to  the  creation 
of  unnecessary  offices,  and  of  course  to  the  incurring  of  unnecessary 
expense.  Tiie  varying  area  of  taxation,  too,  results  in  odd  and 
sometimes  unpleasant  results.     Two  contiguous  properties  may  be 
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rated  very  differently,  though  the  benefits  which  each  receives  may 
be  the  same.  Much  unnecessary  trouble  is  also  given  to  rate- 
payers by  the  diflferent  times  and  different  modes  in  which  taxation 
is  levied.  It  certainly  would  be  a  great  improvement  if  all  taxes, 
imperial  as  well  as  local,  could  be  included  in  one  receipt,  paid  at 
one  time,  and  to  one  official.  At  present  the  taxpayers  have  to 
waste  their  time,  dancing  attendance  at  different  offices  to  pay 
taxes,  which  could  without  difficulty  be  collected  at  one  time, 
and  a  considerable  saving  could  thus  be  effected  in  the  expense. 
Some  steps  have  already  been  taken  in  this  direction.  Thus  school 
boards,  with  some  exceptions,  levy  the  rates,  which  they  impose  by 
means  of  the  parochial  boards,  which  collect  it  along  with  the 
poor-rate.  In  reading  this  memorandum,  one  cannot  but  be  struck, 
and  perhaps  amused,  by  the  variety  of  way  in  which  the  different 
local  boards  are  elected.  Thus  in  parochial  boards,  ratepayers, 
who  have  votes  proportioned  to  the  value  of  the  qualifying  subject, 
elect  a  certain  number  of  the  members  of  the  parochial  boards, 
while  the  kirk-sessions  and  the  magistrates  in  burghs  nominate 
each  four  representatives,  and  in  rural  parishes  all  the  owners  of 
property  of  the  annual  value  of  £20  are  members.  Along  with 
the  provost  and  bailies  of  any  royal  burgh  in  the  parish,  and  a 
representation  from  the  kirk-session,  school  boards  are  elected  by 
a  system  of  cumulative  voting,  and  town  councils  by  simple 
voting.  The  District  Boards  of  Lunacy  are  elected  by  the  Com- 
missioners of  Supply  and  magistrates  of  royal  and  parliamentary 
burghs.  The  county  police  is  under  the  management  of  the  Com- 
missioners, who  hold  office  in  virtue  of  a  landed  qualification. 

The  County  Eoad  Trustees,  again,  consist  of  the  Commissioners 
of  Supply,  one  representative  of  every  corporation  holding  property 
of  the  value  of  £800  a  year,  and  representatives  of  the  ratepayers, 
elected  every  three  years,  in  proportion  to  the  population,  and  two 
representatives  of  the  Commissioners  of  Police  in  police  burghs. 
An  interesting  experiment  in  different  modes  of  electing  boards  is 
thus  being  carried  on,  from  the  study  of  which  some  instruction 
might  be  derived.  It  would  be  curious  to  know  the  different 
classes  that  take  interest  in  the  different  elections.  We  fancy  that 
many  persons  vote  in  school  board  elections  who  never  vote  in 
the  parochial  board  elections,  and  take  no  interest  in  the  person 
who  represents  them  in  the  town  council.  There  is  mtich  other 
information  in  this  memorandum  which  will  render  it  useful  to 
Scotch  members  of  Parliament,  and  others,  who  ought  to  be 
acquainted  with  the  way  in  which  the  country  is  governed.  We 
scarcely,  however,  think  that  its  contents  point  in  the  direction  of 
the  suggestion  made  in  the  preface,  that  there  should  be  a  county 
board  constituted  by  a  graded  representation  of  parishes,  and  acting 
by  departmental  committees,  while  the  other  suggestion,  that  much 
is  to  be  done  in  the  way  of  simplifying  areas  and  consolidating 
authorities,  is  of  more  practical  and  feasible  character. 
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.iRmtth. 


Ad  of  Sederunt  regulating  the  Appointments  of  Judicial  Factors 
in  the  Sheriff  Courts  of  Scotland. — ^The  Lords  of  Cooncil  and 
Session,  in  pnisuance  of  the  powers  vested  in  them  by  sections  5 
and  6  of  the  Act  of  the  43rd  and  44th  year  of  her  Majesty  Queen 
Victoria,  cap.  4,  being  the  Judicial  Factors  (Scotland)  Act,  1880, 
do  hereby  Provide  and  Enact  that — 

1.  All  applications  trnder  the  said  Act  shall  be  disposed  of 
summarily. 

2.  Such  applications  shall  not  iiEtll  asleep  by  lapse  of  year  and 
day.  Applications  for  special  powers,  renewal,  interim  audit, 
recall,  removal,  and  discharge,  shall  form  steps  in  the  original 
process. 

3.  The  first  order  in  every  such  application  shall  be  intimation 
by  copy  of  petition  on  the  walls  of  the  Sheriff  Court  and  to  the 
Accountant  of  the  Court  of  Session,  and  such  service  on  those 
having  interest  as  may  be  deemed  proper  by  the  Sheriff,  and  for 
answers.  The  Sheriff  may  appoint  service  to  be  made  by 
r^[istered  letter,  and  he  may  direct  notice  by  advertisement  of  the 
application  to  be  made  in  terms  of  Schedule  L,  appended  hereto. 

4.  The  Accountant,  on  receiving  intimation  of  an  application 
for  the  appointment  of  a  factor,  shsdl,  in  the  event  of  an  applica- 
tion for  similar  appointment  to  the  same  wards  or  estate  having 
been  previously  intimated  to  him,  forthwith,  as  soon  as  possible, 
report  the  same  to  the  Sheriff-Clerk,  and  shall  communicate  any 
information  he  may  possess  which  may  be  of  use  to  the  Sheriff  in 
disposing  of  the  application. 

5.  All  appointments  shall  be  made  with  only  the  usual  powers, 
and  be  conditional  upon  the  person  appointed  finding  satisfactory 
caution  as  after  provided.  When  not  otherwise  expressed  in  the 
interlocutor,  the  time  allowed  for  finding  caution  shall  be  limited  to 
three  weeks  from  the  date  of  appointment,  but  the  Sheriff  may,  on 
motion  made  before  the  expiry  of  that  period,  and  on  cause  shown, 
allow  further  time  for  finding  caution.  Should  caution  not  be 
found  within  the  time  allowed,  the  appointment  shall  ipso  facto 
fall 

6.  When  the  cautioner  is  a  private  person,  caution  shall  be 
found  to  the  satisfaction  of  the  Sheriff-Clerk.  A  form  of  bond  is 
appended  hereto.  After  the  bond  has  been  executed  by  the 
factor  and  his  cautioner  or  cautioners,  he  shall  procure  one  or  more 
certificates  by  a  justice  of  peace  of  the  county  in  which  the 
cautioner  resides  or  carries  on  business  in  the  terms  appended, 
and  thereupon  the  petitioner's  agent  shall  add  a  certificate  in  the 
terms  also  appended,  and  the  Sheriff-Clerk  shall  add  the  words 
"  Caution  received  by  me,"  with  his  signature  and  date.  Where 
the  Sheriff  authorizes  caution  in  terms  of  section  27  of  the  Pupils 
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Protection  Act,  the  receipt  for  the  premium  must  be  called  for  by 
the  Sheriff-Clerk  when  it  becomes  due,  and  the  payment  or  non- 
payment of  the  premium  shall  be  forthwith  reported  to  the 
Accountant.  If  caution  under  said  section  be  found,  the  company 
shall  be  taken  bound  to  intimate  the  non-payment  of  the  premium 
to  the  Accountant.  Where  new  caution  has  to  be  found  in  the 
course  of  factorial  management,  these  provisions  shall  also  apply 
and  be  observed.  No  factor  shall  be  entitled  to  act  until  he  has 
obtained  extract. 

7.  After  the  Sheriff-Clerk  shall  have  added  his  docquet  he  shall 
transmit  the  bond  of  caution  to  the  Accountant,  and  the  Sheriff- 
Clerk  may  thereafter  issue  an  extract  in  the  case  of  an  appoint- 
ment 

8.  On  the  death  or  insolvency  of  a  cautioner,  or  non-payment  of 
a  premium,  the  factor,  and  whenever  it  comes  to  his  knowledge 
the  Sheriff-Clerk,  shall  forthwith  give  notice  in  writing  thereof  to 
the  Accountant,  who  shaU  require  new  caution  to  be  found,  and  if 
his  requisition  be  not  complied  with  he  shall  lay  the  matter  before 
the  Sheriff,  in  order  that  the  Sheriff  may  order  new  caution  within 
a  specified  time,  in  terms  of  section  6,  or  appoint  a  new  factor, 
who  shall  find  caution  and  obtain  extract,  all  conform  to  these 
regulations. 

9.  When  the  factor  desires  special  powers,  he  shall  submit  an 
application  in  writing  in  the  first  instance  to  the  Accountant,  who, 
after  making  such  inquiries  as  may  appear  to  him  to  be  proper, 
shall  put  his  opinion  in  writing  that  the  same  may  be  laid  before 
the  Sheriff,  who  after  intimation  and  service  as  aforesaid,  and  such 
procedure  as  he  may  think  necessary,  shall  deal  with  and  dispose 
of  the  factor's  application.  Special  powers  shsJl  not  be  granted 
in  any  case  until  the  factor  has  extracted  the  decree  of  his  appoint- 
ment 

10.  When  the  factor  desires  to  be  discharged  he  shall  lodge  a 
note  in  process,  which  the  Sheriff  shall  order  to  be  intimated  and 
served  as  aforesaid.  The  factor's  application  shall  thereafter  be 
sent  to  the  Accountant,  who  shall  report  his  opinion  in  writing  to 
the  Sheriff,  who  shall  deal  with  and  dispose  of  the  application. 

11.  For  the  purposes  of  the  Judicial  Factors  (Scotland)  Act, 
1880,  the  words  "  twenty-five "  shall  be  substituted  for  the  word 
"fifty"  in  the  5th  section  of  the  Pupils  Protection  Act,  12  and  13 
Vict  cap.  51,  and  the  word  "Sheriff"  shall  be  substituted  for  the 
words  "  Lord  Ordinary  "  and  "  the  Court "  in  the  said  Pupils  Pro- 
tection Act 

12.  All  outlays  by  the  Accountant  and  Sheriff-Clerk  and  office 
fees  in  the  factory  shall  form  a  charge  against  the  estate,  and 
shall  be  satisfied  and  paid  by  the  factor,  unless  the  Sheriff  shall 
see  cause  to  subject  the  factor  personally  in  the  whole  or  any  part 
thereof,  in  which  case  the  factor  sliall  be  bound  to  relieve  the 
estate  of  such  outlay. 
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13.  There  shall  be  payable  into  the  fee  fund  established  under 
the  Pupils  Protection  Act  by  each  estate  under  charge  of  a  factor, 
the  fees  fixed  by  and  exigible  under  Act  of  Sederunt  of  1st  Feb- 
ruary 1850. 

And  the  Lords  Appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  printed  and  published  in  common  form. 

John  Inglis,  I.P,D. 

APPENDIX. 

Schedule  I. 

Notice  is  hereby  given  to  all  havinc  iuterest,  that  application  has  been  made 
to  the  Sheriff  of  for  tne  appointment  of  A  B.  (design  him),  as 

Factor  Loco  Tutoria  (or  Curator  Bonis,  as  tne  case  may  be)  to  C.  D.,  etc  (design 
Mm  or  them),  or  by  A.  B.,  Factor  Lwxt  TtUoriB  to,  or  as  Curator  Bonis  to  C.  D., 
etc.,  for  special  powers  to  do,  etc.,  or  for  discharge  of  his  said  office  (as  the  case 
may  be),  m  terms  of  the  Judicial  Factors  (Scotland)  Act,  1880  (43  and  44  Vict, 
c.  4),  and  answers  fall  to  be  lodged  with  me,  on  or  before  the  day  of 

.  R  F.,  8heriff'Clerk 

Schedule  II. 

I,  A.  B.  (design  him),  considering  that  by  Interlocutor,  dated  , 

the  Sheriff  of  nominated  and  appointed  me  to  be  Factor  Loco  Tutoris 

or  Curator  Bonis  (as  the  case  may  be)  to  0.  D.  (design  him  or  her),  with  the 
usual  powers,  I  always  finding  caution  before  extract.  And  seeing  that  I  am 
willing  to  accept  the  said  office,  and  to  find  caution  in  terms  of  said  Inter- 
locutor (or  if  caution  rehires  to  befownd  of  new,  And  seeing  that  I  have  been 
called  upon  to  find  caution  of  new  and  am  willing  to  do  so) :  Therefore  I,  the 
said  A.  B.,  as  principal,  and  I,  E.  F.,  as  cautioner,  surety,  and  full  debtor  for  and 
with  the  said  A.  B.,  and  we,  both  principal  and  cautioner,  do  hereby  bind  and 
oblige  ourselves  and  our  respective  neirs,  executors,  and  successors  whomsoever, 
conjunctly  and  severally,  renouncing  the  benefit  of  discussion,  that  I,  the  said 
A.  B.,  shall  do  exact  diligence  in  performing  my  duty  as  Factor  Loco  Tutoria  or 
Curator  Bonis  foresaid  (as  the  case  may  be),  and  shall  render  just  accounts  of 
my  intromissions  and  management  in  relation  to  the  premises,  and  make  pay- 
ment of  whatever  sum  or  sums  of  money  shall  be  found  justly  due  and  resting 
owing  by  me,  and  that  to  such  person  or  persons  as  shall  be  found  to  have  best 
right  thereto,  and  that  I  shall  observe  and  perform  every  duty  incimibent 
upon  me  as  Factor  Loco  Tutoris  or  Curator  Boms  foresaid  (as  the  case  may  be), 


free  and  relieve  my  said  cautioner  and  his  foresaids  of  their  cautionary  obli- 
gation for  me  in  the  premises  and  of  all  the  consequences  thereof,  and  we,  both 
principal  and  cautioner,  consent  to  the  registration  hereof  for  preservation  and 
execution.  (If  the  factor  or  his  cautioner  he  resident  beyond  the  jwrisdiction  of  the 
Sheriff  who  makes  the  appointment,  a  elavM  will  be  added  prorogating  the  Juris- 
diction of  the  Sheriff  as  regards  the  obligations  undertaken  in  this  bona,  and 
holding  the  Sheriff-Clerk's  office  as  the  place  where  he  or  they  shall  be  cited  in  any 
action  or  proceeding  connected  with  the  factory  or  curatory.)  In  witness  whereof, 
etc. 

Ij  ,  one  of  her  Majesty's  Justices  of  the  Peace  for  the  of 

,  certify  that  E.  F.,  the  cautioner  offered  in  the  foregoing  bond,  is 

reputed  sufficient  for  the  obligations  thereby  undertaken,  dated  at  the 

day  of 

(Signed)  G.  H.,  J.P. 
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I,  agent  for  tbe  petitioner,  have  made  dne  inqniiy  and  without  becoming 
bound  as  attestator,  I  am  satisfied  that  £.  F.,  the  cautioner  offered,  is  sufficient 
and  ought  to  be  received.  The  principal  and  his  cautioner  are  not  in  partner- 
ship, and  neither  of  them  is  a  creditor  of  the  ward  or  the  ward's  father  or 
mother  or  other  ancestor  of  the  ward. 

(Signed)  J.  K. 

Dated  at  the  day  of  in  the  year 

eighteen  hnudied  and 

Caution  received  by  me 

(Signed)  L.  M., 

Sheriff-Clerk  of  Hu  Couwty  of 
(Not  a  Bheriff-Clerk  Depute.) 

(DaU) 
Sbinbukoh,  nth  Jantuury  1881. 

Ad  of  Sederunt  to  regtUaU  the  Form  of  Warrarttsfor  Exeewtion  on 
Extracts  of  Decrees  and  Acts  of  the  Court  of  Session  and  the  Sheriff 
Courts. — Whereas  by  section  1  of  the  statute  1  and  2  Vict.  c.  114, 
it  is,  inter  alia,  enacted,  that  "  Where  an  extract  shall  be  issued  of 
a  decree  or  act  pronounced  or  to  be  pronounced  by  the  C!ourt  of 
Session,  or  by  the  Court  of  Commission  for  Teinds,  or  by  the  Court 
of  Justiciary,  or  of  a  decree  proceeding  upon  any  deed,  decree 
arbitral,  bond,  protest  of  a  bill,  promissory  note  or  bemker's  note,  or 
upon  any  other  obligation  or  document  on  which  execution  may 
competently  proceed,  recorded  in  the  Books  of  Council  and  Session 
or  of  the  Court  of  Justiciary,  the  Extractor  shall,  in  terms  of  the 
Schedule  (No.  1)  hereunto  annexed  (or  as  near  to  the  form  thereof 
as  circumstances  will  permit),  insert  a  warrant  to  charge  the  debtor 
or  obligant  to  pay  the  debt  or  perform  the  obligation,  within  the 
days  of  charge,  under  the  pain  of  poinding  and  imprisonment,  and 
to  arrest  and  poind,  and  for  that  purpose  to  open  shut  and  lock- 
fast places:"  And  by  section  9  of  the  said  Act  it  is,  inter  alia, 
enacted,  that  "  Where  an  extract  shall  be  issued  of  any  decree  or 
act  pronounced  or  to  be  pronounced  by  any  Sheri£P,  or  of  a  decree 
proceeding  upon  any  deed,  decree  arbitral,  bond,  protest  of  a  bill, 
promissory  note  or  banker's  note,  or  upon  any  other  obligation  or 
document  on  which  execution  may  competently  proceed,  recorded 
in  the  Sheriff  Court  Books,  the  Extractor  shall,  in  terms  of  the 
^hedule  (No.  6)  hereunto  annexed  (or  as  near  thereto  as  circum- 
stances will  permit),  insert  therein  a  warrant  to  charge  the  debtor 
or  obligant,  to  pay  the  debt  or  perform  the  obligation  within  the 
days  of  charge,  under  the  pain  of  poinding  and  imprisonment,  and 
to  arrest  and  poind  according  to  the  present  practice,  and,  if  need 
be,  for  the  purpose  of  poinding,  to  open  shut  and  lockfast  places :" 

And  Whereas  by  section  1  of  the  Act  40  and  41  Vict  a  40,  it  is 
enacted,  that  **  In  all  extracts  of  writs,  deeds,  or  other  documents 
which  contain  a  clause  of  registration  for  preservation  and  execution, 
and  which  are  registered  in  the  Begister  of  Deeds  and  Probative 
Writs  and  Protests  in  the  Books  of  Gomusil  and  Session  in  Scot* 
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land,  the  Keeper  or  Assistant  Keeper  of  the  said  Begister  shall 
insert  a  warrant  for  execution  in  the  form,  or  as  nearly  as  may  be 
in  the  form,  of  the  Schedule  to  this  Act  annexed.  The  warrants 
for  execution  inserted  in  the  extracts  of  all  protests  of  bills,  pro- 
missory notes  or  banker's  notes,  or  certificates  of  judgment  re- 
gistered for  execution  under  the  Judgments  Extension  Act,  1868, 
shall  be  as  nearly  as  may  be  in  the  form  of  the  said  Schedule  to 
this  Act  annexed :"  And  by  section  2  of  the  said  Act,  it  is  enacted, 
that  "  In  all  extracts  of  writs,  deeds,  or  other  documents  which  con- 
tain a  clause  of  registration  for  preservation  and  execution,  and 
which  are  registered  in  the  Sheriff  Court  Books  of  any  county  in 
Scotland,  and  in  all  extracts  of  protests  of  bills,  promissory  notes 
or  banker's  notes  registered  in  the  Sheriff  Court  Books,  the  Sherifif- 
Clerk  shall  insert  a  warrant  of  execution  in  the  form,  or  as  nearly 
as  may  be  in  the  form,  of  the  Schedule  to  this  Act  annexed :" 

And  Whereas  by  section  4  of  the  Act  43  and  44  Vict  c.  34,  it 
is  enacted,  that  ''  No  person  shall,  after  the  commencement  of  this 
Act  (being  the  1st  day  of  January  1881),  be  apprehended  or  im- 
prisoned on  account  of  any  civil  debt,"  except  taxes,  fines,  or 
penalties  due  to  her  Majesty,  and  rates  and  assessments  lawfully 
imposed  or  to  be  imposed,  and  sums  decerned  for  aliment ;  and  it 
is  further,  by  the  said  section,  provided  that  the  said  Act  shall  not 
*'  affect  or  prevent  the  apprehension  or  imprisonment  of  any  person 
under  a  warrant  granted  against  him  as  being  in  meditatiane  fugce 
or  under  any  decree  or  obligation  ad  factum  prceatandum :" 

And  Whereas  it  is  necessary,  in  consequence  of  the  provisions 
of  the  last  recited  Act,  to  alter  to  the  effect  hereinafter  provided 
the  form  of  warrants  prescribed  by  the  statute  first  above  recited, 
to  be  inserted  in  extracts  of  decrees  and  acts  of  the  Court  of 
Session  and  Sheriff  Courts : 

Therefore  the  Lords  of  Council  and  Session  do  hereby  Enact 
and  Declare  as  follows : — 

I.  In  extracts  of  decrees  and  acts  of  the  Court  of  Session  and  of 
the  Sheriff  Courts,  prepared  and  issued  under  authority  of  the  first 
recited  statute,  the  warrant  appointed  to  be  inserted  by  the  said 
Act  shall  no  longer  contain  the  words  *'  under  the  pain  of  poinding 
suid  imprisonment,"  but  in  place  thereof  shall  contain  the  words 
"  under  the  pain  of  poinding. ' 

II.  But  this  provision  shall  not  apply  to  extract  decrees  for  pay- 
ment of  taxes,  fines,  or  penalties  payable  to  her  Majesty,  or  of  rates 
and  assessments  lawfully  imposed,  or  to  be  imposed,  or  to  extract 
decrees  for  payment  of  aliment,  or  to  extract  decrees  ad  fadum 
prasstandum,  in  all  which  cases  the  forms  of  warrants  shall  remain 
as  at  present. 

And  the  Lords  Appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  printed  and  published  in  common  form. 

John  Ikglis,  I.FJ). 

EniNBUBaH,  SCft  Jamuury  1881. 
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Appointments, — J.  J.  Eeid,  Esq.,  Advocate  (1870),  has  been  ap- 
pointed Queen's  and  Lord  Treasurer's  Semembrancer  for  Scotland. 

Francis  Gebbie,  Esq.,  Advocate  (1855),  has  been  appointed 
Sheriff-Substitute  of  Dumbarton,  in  place  of  the  late  Mr.  W.  C. 
Steele. 

As  we  are  going  to  press,  the  resignation  of  Lord  Gifford,  who 
was  lately  seized  with  serious  illness  on  the  Bench,  is  announced. 
We  are  glad  to  learn,  however,  that  the  health  of  the  learned  Judge 
is  now  somewhat  improved. 


Y»  JUVENILE  OFFENDER 

Bt  a  Puzzled  Magistrate. 

YomVKR,  impartial  to  each  dog, 
Gives  a  brief  day  of  splendour. 

Like  favour  she  hath  not  denied 
The  Juvenile  Offender. 

Perchance  by  some  more  vulgar  name 
You've  known  this  new  Pretender, 

Ere  by  promotion  he  became 
A  tfuvenile  OflTender. 

In  face  and  figure  immature, 

Of  the  superior  gender. 
An  interesting  juvenile's 

Our  Juvenile  OflTender. 

His  age  might  puzzle  you  and  me, 
For  though  he's  small  and  slender. 

He's  always  mighty  wide  awake. 
Our  Juvenile  Offender. 

The  law  he  breaks  like  any  lad 
Who  no  account  need  render ; 

His  sins  are  adult,  though  he  is 
A  Juvenile  Offender. 

The  wise  men  of  the  land  confer. 
Advice  they  ask  and  tender. 

They  cry.  How  shall  we  punish  him. 
Our  Juvenile  Offender  ? 

By  fine  ?    He  is  a  juvenile. 
And  not  a  money-spender. 

Imprisonment  ?  It  might  offend 
Our  Juvenile  Offender. 
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The  birch  ?    'Tis  clearly  not  the  thing 
For  one  so  young  and  tender ; 

It  might  d^rade,  or  even  pain, 
Onr  Juvenile  Offender. 

While  these  wise  men  confabulate, 
Reflection  doth  engender 

The  thought,  How  fine  a  thing  to  be 
A  Juvenile  Offender ! 


^ke  ScotttBh  %i&\o  Jdagasine  anb  Skerif  (iTourt  Reporter. 

SHEBIFF  COURT  OF  PERTH. 
Shexifb  Babclat  and  Magdonald. 

SIB  B.  MENZIBS  V.  COUSTT  BOAD  TBUSTBBS. 

Sir  Neil  Menzies  last  centmy  gave  two  sites  for  tollhoases  on  Highlaiid 
roads.  In  one  instance  a  mere  nominal  rent  was  exigible,  but  never  paid  ; 
in  the  other  a  retU  rent  was  stipulated  and  regularly  paid.  The  valnator 
appointed  under  the  new  Act  valued  the  buildings  and  ground  togetlier.  The 
trustees  offered  Sir  Robert  Menzies  to  sell  at  tne  valued  price.  Sir  Robert 
declined  and  claimed  the  sites.  The  trustees  proposed  to  sell  to  the  public. 
Sir  Robert  applied  to  the  Sheriff  for  interdict  against  selling.  The  Sheriff 
remitted  to  tne  valuator  to  separate  the  value  of  the  ground  from  the 
buildings.    Thereon  the  following  interlocutors  were  pronounced  : — 

^ Perth,  Jwu  24, 1880. — The  case  being  called  on  the  rolls,  and  no  objections 
bein^  stated  to  Mr.  Ritchie's  report,  Approves  of  the  same,  and  having  heard 
parties'  procurators  on  a  former  occasion,  and  now  made  avizandum  with  the 
process  and  debate.  Finds  that  the  defenders,  the  County  Road  Trustees,  have 
set  forth  no  valid  title  vesting  them  in  the  property  of  the  grounds  severally 
mentioned  in  the  petition  so  as  to  entitle  then^  to  offer  the  same  to  the 
petitioner  on  payment  of  the  value  aflixed  respectivelv  to  said  sites,  including 
the  buildings  thereon,  and  failing  his  acceptance  of  their  offer,  to  expose,  and 
sell,  and  convey  the  g^round  to  any  third  party  who  may  offer  an  adequate 
price  :  Therefore  continues  the  interdict,  and  declares  the  same  perpetual, 
reserving  to  the  defenders  any  claim  competent  to  them  for  the  DuUdings 
erected  on  the  site,  and  to  the  pursuer  his  claim  for  stipulated  rents  for  any  of 
the  sites :  Finds  the  defenders  liable  to  the  petitioner  in  the  expenses  of 
process :  Allows  an  account  thereof  to  be  given  in,  and  remits  the  same  when 
lodged  to  the  Auditor  of  Court  to  tax  and  to  report,  and  decerns. 

"  Hugh  Babclat. 

"  Note, — The  sites  for  the  tollhouses  were  granted  by  the  pursuer's  father  to 
the  District  Road  Trustees.  It  might  be  said  that  for  the  benefit  of  his  estate 
he  might  have  gratuitously  dedicated  the  sites,  but  of  this  there  is  no  evidence. 
The  reverse  appears,  in  that,  to  preserve  the  property,  a  nominal  annual  lent 
was  stipulatea,  though  never  paid,  in  one  instance,  and  in  the  other  real 
rent  was  agreed  on  and  actually  paid.  The  Acts  of  Parliament  regulating 
roads  empowered  the  trustees  to  erect  tollhouses,  and  for  that  purpose  to  ac- 
quire sites ;  and  proprietors  and  heirs  of  entail  are  required  to  seu,  feu,  let,  and 
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convey  lands  and  houses.  A  cheap  and  expeditioiis  mode  is  provided  for  vesting 
sites  in  the  Road  Trostees.  The  defenders  do  not  aver  that  they  acquired  any 
vMted  right  of  property  in  the  sites.  In  the  minutes  of  12th  July  1830  it  is 
eontempUted  that  the  trustees  might  at  some  future  time  no  longer  require  the 
stances,  in  which  case  the  proprietor  was  to  take  and  pay  for  the  buildings 
thereon.  The  Boad  Trustees  under  the  Act  1878  were  vested  in  all  the  rishts 
which  the  County  Boad  Trustees  had  previously  held.  But  if  the  trustees  had 
no  better  title  than  tolerance  or  lease,  surely  it  cannot  be  maintained  that  the 
Act  of  transference  gave  a  higher  right,  or  converted  the  former  inferior  title 
into  one  of  absolute  property.  H.  B." 

On  an  appeal  the  Sheriff  pronounced  the  following  interlocutor  : — 

**  Edifibwrghf  December  14, 1880. — The  Sheriff  adheres  to  the  interlocutor  of 
the  Sheriff-Substitute  and  decerns :  Finds  the  defenders  liable  in  expenses 
since  the  date  thereof ;  allows  an  account  to  be  lodged,  and  remits  the  same  to 
the  Auditor  to  tax  and  report.  J.  H.  A.  Macdonald. 

"Note. — ^The  defenders  seemed  to  be  under  some  apprehension  that  their 
rights  as  regards  the  value  of  huHdings  on  the  sites  in  question  might  be  affected 
by  the  Sheriff-Substitute's  interlocutor.  The  Sheriff  thinks  the  reservation 
of  their  claims  in  the  interlocutor  amply  protects  them.  J.  H.  A.  M.'' 


SHEBIFF  COUBT  OF  FIFE. 
Sheriffs  Grighton  and  Lamont. 

WILSON  V,   NORTH  BRITISH  RAILWAY  COMPANT. 

The  following  interlocutors  sufficiently  explain  the  circumstances  of  the 
case: — 

"Oupar,  26th  Nmmher  1880.--The  Sheriff-Substitute  having  considered  the 
closed  record,  proof,  and  productions,  and  heard  parties'  procurators.  Finds  that 
on  1st  May  the  pursue^  sent  nine  heifers  by  the  defenders'  railway  from  St. 
Andrews  to  Newcastle-on-Tyne ;  that  when  trucked  the  heifers  were  quiet 
and  in  a  sound  and  healthy  condition,  and  fit  to  travel :  Finds  that  on  the 
arrival  of  the  train  at  Berwick  one  of  the  heifers  was  found  lying  in  the  truck 
dead,  and  with  one  of  her  forelegs  broken  :  Finds  that  defenders  are  responsible 
for  having  caused  the  loss  of  said  heifer:  Therefore  decerns  against  the 
defenders  for  the  sum  of  £15  sterling  :  Finds  the  pursuer  entitled  to  expenses ; 
allows  an  account  thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to 
the  Auditor  to  tax  and  report  W.  Lamond. 

"JVbfe.— On  Ist  May  last  the  pursuer  trucked  nine  heifers  at  St.  Andrews 
railway  station  to  be  forwarded  by  the  defenders'  railway  to  Newcastle-on-Tyne. 
The  cattle  were  all  then  quiet  and  in  a  sound  and  healthy  condition,  and  fit  for 
the  journey.  At  Granton,  about  midnight,  they  were  examined  by  the 
defenders'  inspector  and  found  to  be  all  right.  At  Portobello  early  on  Sunday 
morning,  while  the  engine  was  taking  on  some  waggons,  the  cattle  were  seen  by 
the  guaird  standing  in  the  truck  all  right — at  least  so  he  saya  The  waggon  in 
which  they  were  was  standing  at  that  time  on  the  main  line  during  the  mar- 
Bhalling  of  the  other  waggons,  and  the  guard  did  not  see  the  cattle  after  the 
maishalhng  was  complete.  Between  that  time  when  last  seen  and  the 
arrival  of  the  train  at  Berwick  one  of  the  nine  heifers  had  its  leg  broken,  and 
was  found  dead  and  stiff  at  Berwick.  The  guard  says  the  train  only  stopped 
once  between  Portobello  and  Berwick,  viz.  at  Grant's  House  for  water,  and  he 
also  says  that  there  was  no  rough  shunting.  How,  then,  was  this  beast  found 
dead  with  a  broken  leg,  if  there  had  been  no  rough  usage  ?  The  witness 
Mowat,  who  was  the  guard  in  charge,  did  not  impress  the  Sheriff-Substitute 
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very  favomably.  He  took  the  oath  and  seemed  to  tnat  the  whole  hiumeaB 
with  an  air  of  levity,  as  if  it  were  all  a  good  joke.  Bat  who  is  there  to  oono> 
borate  Mowat  as  to  what  took  place  after  the  oeasts  had  been  seen  in  the  siding 
at  Granton  by  Tambnll  ?  They  were  standing  in  the  siding  then,  but  there  Ib 
no  evidence  either  by  Mowat  or  any  one  else  to  show  whether  or  not  there 
had  been  rou^h  usage  when  making  up  the  train  at  Granton ;  and  Mowat's 
answer  leaves  it  open  to  infer  that  there  had  been.  Again,  there  is  only  Mowat 
to  speak  as  to  wnat  took  place  at  Portobello.  But  others  must  have  bc«n 
engaged  at  the  making  up  and  despatch  of  the  train,  and  yet  no  one  is  called 
to  speak  to  the  feu^ts.  Now,  when  a  dealer  sees  personally,  or  by  his  servants, 
his  cattle  trucked  in  fit  travelling  condition,  and  tne^  are  then  left  entirely  in  the 
hands  of  the  railway  company  until  thev  reach  their  destination — and  he  could 
not  better  himself  by  accompanying  the  train — the  onua  is  on  the  company 
to  exoneiate  themselves  from  blame.  Their  servants  and  they  only  can  be 
witnesses  as  to  what  occurs  to  the  train,  and  what  causes  the  death  of  the  stock 
intrusted  to  them  for  transit  It  is  idle  therefore  for  the  defenders  to  plead 
the  conditions  of  the  risk  note  as  exonerating  them,  for  in  no  conceivable  case 
such  as  the  present  could  a  dealer  have  any  recourse  whatever,  though  recourse 
against  the  company  is  contemplated  in  the  risk  note.  In  other  words,  the 
condition  attached  to  the  risk  note,  and  founded  on,  if  it  were  held  to  throw 
the  onut  of  proving  blame  in  eveiy  case  such  as  the  present  on  the  dealer, 
would  lead  to  gross  mjustice.  Under  the  7th  section  of  the  Railway  and  Canal 
Traffic  Act  it  is  for  the  judge  to  say  whether  the  conditions  attached  to  a  sx)ecial 
contract  are  or  are  not  just  and  reasonable.  In  the  opinion  of  the  Sheriff- 
Substitute  it  is  neither  just  nor  reasonable  to  throw  the  ontu  of  proving  an 
event  which  from  the  nature  of  the  thing  it  is  impossible  he  can  prove,  upon 
any  one  contracting  with  a  railway  company  under  such  conditions  as  are  in 
the  risk  note  in  this  case.  The  pursuer  was  entitled  to  have  his  cattle  delivered 
to  his  consignee  safe  and  in  good  condition,  the  fatigue  and  necessary  inddentB 
of  the  journey  of  course  being  allowed  for. 

"  To  return  to  the  cause  of  the  death  of  this  heifer.  The  only  suggestion, 
and  it  is  but  a  suggestion,  made  by  the  company  is,  that  the  heifer,  being  leg- 
weary,  lay  down  and  was  trampled  upon  by  her  companions.  This  won't 
explain  away  the  broken  leg,  nor  will  it  explain  why  tne  other  heifer  found 
lying  in  the  truck,  and  which  got  up  and  walked  out  of  the  truck  at  Berwick, 
was  not  also  killed  or  trampled  upon.  It  seems  to  the  Sheriff-Substitute  only 
natural  to  think  that  any  animal  lying  down  will  veiry  soon  get  up  when  it 
finds  itself  being  trampled  upon.  In  this  case  all  the  nine  heifers  were  equally 
fresh  at  starting,  and  to  suppose  that  the  one  that  was  killed  was  so  much 
weaker  than  the  others  when  she  Isnr  down  and  allowed  her  life  to  be  trampled 
out  of  her  is  out  of  the  question.  The  beast  had  its  leg  broken  first,  and  tiien 
could  not  nse  and  assert  its  natural  instinct  of  self-preservation  when  from  the 
necessary  jostling  of  the  train  it  was  trampled  on  by  her  companions. 

''  In  short,  the  Sheriff-Substitute  arrives  at  this  conclusion :  (1)  That  the 
heifer  had  her  leg  broken  in  consequence  of  excessive  violence  in  marshalling, 
shunting,  stopping,  or  starting  the  train ;  (2)  that  not  being  able  to  rise  she 
was  trampled  upon  by  her  companions,  and  death  ensued  from  one  or  other  or 
both  of  tuese  two  causes  ;  (3)  tnat  the  onus  is  on  the  defenders  to  exoneiate 
themselves  ;  and  (4)  that  they  have  failed  to  do  so,  and  must  therefore  pay. 
The  price,  however,  is  by  the  Railway  and  Canal  Traffic  Act  referred  to  limited 
to  £16.  W.  L." 

*'  Edinburah,  3rd  January  1881. — ^The  Sheriff  having  heard  the  agent  for  the 
pursuer  and  counsel  for  the  defenders,  and  consider^  the  record,  proof,  and 
whole  cause,  Recalls  the  interlocutor  of  the  Sheriff-Substitute  of  25tn  Novem- 
ber 1880 :  Finds  (1)  that  on  Ist  May  1880  the  defenders  received  from  the 
pursuer  at  their  station  at  St.  Andrews  nine  heifers  for  the  purpose  of  being 
conveyed  to  Newcastle-on-Tyne  ;  (2)  that  at  the  same  time  the  pursuer^s  ser- 
vant, Andrew  Myles,  signed  on  the  pursuer's  behalf  the  document  No.  6  of 
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piocesSy  whicli  has  special  reference  to  'live-stock  carried  at  owner's  risk/ 
and  bears  that  in  consideration  of  the  defenders  accepting  the  said  heifers  to  be 
carried  at  a  reduced  rate,  the  pursuer  undertook  to  relieve  the  defenders  from 
all  claims  or  liability  for  loss  and  damage  which  might  arise  in  their  transit, 
imless  it  should  be  proved  that  such  loss  or  damage  nad  'been  caused  by  the 
gross  neglect  or  wiliul  misconduct  *  of  the  company  or  its  servants  ;  (3)  that 
when  the  said  heifers  were  received  by  the  defenders  they  were  quiet  and  in  a 
sound  and  healthy  condition,  and  fit  to  travel ;  (4)  that  on  the  arrived  of  the 
tndn  at  Berwick  one  of  the  heifers  was  found  lying  in  the  truck  dead  ;  (5) 
that  there  is  no  evidence  of  any  negligence  or  neglect  on  the  part  of  the 
defenders  or  their  servants  in  the  conveyance  of  the  said  ninq  heifersjfrom  St. 
Andrews  to  Berwick  :  Finds  in  point  of  law  that  the  defenders  are  not  respon- 
sible for  the  loss  sustained  by  the  pursuer  :  Therefore  sustains  the  defences, 
and  assoilzies  the  defenders  from  the  conclusions  of  the  action  and  decerns  : 
Finds  the  defenders  entitled  to  expenses,  of  which  allows  an  account  to  be 
given  in^  and  remits  the  same,  when  lodged,  to  the  Auditor  to  tax  and  report. 

"  Ja8.  Arthur  Crichton. 

"Note. — ^On  1st  May  1880  the  cattle  in  question  were  trucked  by  the  pur- 
suer at  St.  Andrews  in  order  to  be  conveyed  by  the  defenders  to  Newcastle- 
on-Tyne  at  a  reduced  rate,  and  at  the  pursuer's  risk.  The  pursuer's  servant, 
Andrew  Myles,  acting  on  his  behalf,  signed  a  special  contract  applicable  to 
stock  so  carried,  the  first  condition  of  which  is  that,  in  consideration  of  the 
defenders  accepting  the  said  heifers  to  be  carried  at  a  reduced  rate,  the  pur- 
suer undertook  to  relieve  the  defenders  from  all  claims  for  loss  or  damage 
arisins  in  the  transit,  unless  it  should  be  proved  that  such  loss  or  damage  was 
caused  by  the  gross  n^lect  or  wilful  misconduct  of  the  defenders  or  their 
servants. 

"  It  was  maintained  on  behalf  of  the  pursuer  that  the  above  contract  could 
not  receive  effect,  because  the  condition  that  the  railway  company  were  to  be 
relieved  from  liability  for  loss  of  the  cattle,  unless  he  proved  such  loss  was 
caused  by  neglect  of  the  company  or  their  servants,  was  not  just  and  reasonable. 
The  Sheriff-Substitute  has  adopted  this  view.  The  Sheriff,  however,  in  con- 
sidering the  cases  which  have  oeen  decided  both  in  Scotland  and  England 
wiUi  reference  to  similar  contracts,  has  come  to  be  of  opinion  that  the  condi- 
tions of  the  above  contract  are  just  and  reasonable  {Bain  v.  Glasgow  and 
SouOk-Weitem  Railway  Company,  29th  Jan.  1869,  7  Macph.  439 ;  Finlay  v. 
North  Britith  Bailway  Company,  8th  July  1870,  8  Macph.  959 ;  APConnachie 
V.  Onai  North  of  Scotland  Bailwa/y  Company,  6th  Nov.  1875,  3  Rettie,  379; 
Lem$  V.  Qreai  IVetUm  RaxlADay  Company,  21st  Dec.  1877,  Law  Reports,  Q,  B. 
Div.  v(d,  iii.  p.  196).  The  principle  seems  to  be  that  where  railway  com- 
panies carry  at  alternative  rates,  the  condition  exempting  them  from  liability 
when  caiiyiug  at  the  lower  rate  is  just  and  reasonable,  and  that  they  will  not 
be  liable  unless  the  injury  to  or  loss  of  the  cattle  or  goods  carried  has  arisen 
from  the  neglect  or  misconduct  of  their  servants. 

"  If  the  railway  company  were  to  stipulate  that  they  should  not  be  liable 
in  any  ease  for  loss  or  damage,  this  would  not  be  a  just  and  reasonable  condi- 
tion within  section  7  of  the  Act  17  and  18  Vict.  c.  31,  the  Railway  and  Canal 
Traffic  Act,  1855  (Ashenden  v.  London,  Brighton,  etc,  Raihoay  Company,  Law 
Reports,  Exch.  Div.  v.  p.  190 ;  and  Bainbridge  v.  Great  Eastern  utympany,  decided 
on  10th  December  1880). 

**  If  the  Sheriff  is  right  in  holding  that  the  contract  which  was  entered  into 
between  the  pursuer  and  the  defenders  was  just  and  reasonable,  it  seems  to 
follow  that  it  18  incumbent  on  the  pursuer  to  prove  that  the  death  of  the  heifer 
was  caused  by  the  neglect  or  misconduct  of  the  defenders.  The  Sheriff  has 
considered  the  proof,  and  he  can  find  no  evidence  of  neglect  or  misconduct  on 
the  part  of  the  company's  servants  either  in  marshalling,  shunting,  starting, 
or  slopping  the  tndn.  The  evidence  does  not  furnish  materials  for  forming 
even  a  coigecture  as  to  how  the  death  of  the  animal  was  caused.      J.  A.  C." 


112 

fiolts  of  (EttQlisk,  Imcriran,  anb  Colottial  daBtB. 

Sale  of  Food  and  Drugs  Act.--Ad%UeraUd  artide--Piirthaier'--InMpedor 
acting  6y  deputy — InfcmnaitUm. — ^The  respondent  was  summoned  upon  an 
infonnation  laid  by  the  appellant,  the  inroector  appointed  nnder  the  Sale  of 
Food  and  Drags  Act,  1875  (38  and  39  Vict  c  63),  for  having  aold  to  the 
prejudice  of  one  Toy  certain  coffee  which  was  not  of  the  nature  and  qualitj 
of  the  article  demanded  by  such  purchaser,  contrary  to  the  provisions  of 
section  6.  It  appeared  that  Toy  went  as  the  appellant's  assistant,  and  asked 
for  some  best  coffee,  for  which  he'  paid.  On  being  analyzed  the  coffee  purchased 
was  found  to  contain  a  large  portion  of  chicory.  The  justices  dismiss^  the 
information  on  the  ground,  amongst  others,  that  the  proceeding  having  been 
instituted  by  the  appellant  in  his  official  capacity,  he  and  not  Toy  should  have 
personally  purchased  the  article  and  dealt  with  the  same: — Heli^  upon  the 
above  facts,  that  Toy  might  be  treated  as  an  ordinary  purchaser,  and  that  the 
justices  had  acted  wrongly  in  entertaining  the  objection. — Hordar  v.  ScoU.  49 
Lu  J.  Rep.  M.  C.  78. 

Absault.— Otrnjeni — CKUd  of  tender  yean, — ^The  prisoner  was  indicted  at 
Quarter  Sessions  for  an  indecent  assault  on  a  girl  seven  years  of  age.  The 
chairman  refused  to  allow  the  prisoner's  counsel  to  address  the  jury  on  the 
question  of  the  girl's  consent  to  the  prisoner's  act,  ruling  that  a  child  of  seven 
years  old  might  submit,  but  was  incapable  of  giving  consent  in  such  a  case: — 
Heidy  that  such  ruling  was  wrong. — Reg.  v.  iSad  (2  Car.  and  K.  957 ;  3  Cox, 
C.  C.  256)  foUowed.    Reg,  v.  Roadley,  49  L.  J.  Rep.  M.  C.  88. 

Bill  of  Exchangb. — Blank  acceptance — Drawing  and  indoreement  by 
apparent  drawer  forged, — ^The  defendant  accepted  a  bill  of  exchange  in  blank. 
Dnwing  and  drawer's  indorsement  were  afterwards  foiged  by  the  person  to 
whom  uie  defendant  gave  the  bill.  The  plaintiffs  took  the  bill  for  value 
without  notice : — Held,  that  the  forgery  of  the  diavring  and  indorsement  did 
not  prevent  the  defendant  from  being  liable  to  the  plaintiffs. — London  and 
SouOinJFeitem  Bank  {Limited)  v.  Wentworih,  49  L.  J.  Rep.  Q.  B.  657. 

Elsmkntart  Education. — Expeaeee  of  school  board— Power  of  board  to 
borrow  for  temporary  purposes. — ^The  power  of  school  boards  to  borrow  is 
defined  and  limited  by  the  express  enactments  of  the  Acts  under  which  they 
are  constituted,  so  tnat  a  school  board  has  no  power  to  borrow  money  to 
defray  current  expenses  when  the  school  fund  is  not  sufficient,  and  interest  on 
Buch  a  temporanr  loan  ought  not  to  be  allowed  in  the  accounts  of  a  school 
board.  So  neld  oy  the  Court  of  Appeal,  reversing  the  decision  of  the  Queen's 
Bench  Division.     The  Queen  v.  Reed  (App.),  49  L.  J.  Rep.  Q.  R  600. 

Elrmkhtabt  Education.  —  School  board  election  —  Mode  of  questioning 
election — Corrupt  Practices  (Municipal  Elections)  Act. — The  Corrupt  Practices 
Municipal  Act,  1872  (35  and  36  Vict,  c  60),  does  not  apply  to  a  school  board 
election,  and  therefore  such  an  election  cannot  be  questioned  by  petition  under 
that  Act.— /»  re  The  West  Bromwich  School  Board,  49  L.  J.  Rep.  Q.  K  641. 

Chabter-pabtt. — Cargo  **tobe  discharged  with  aU  despatch,  according  to  the 
custom  of  the  port  *' — Demurrage. — In  an  action  for  demumge  upon  a  charter- 
party,  which  contained  the  foUowing  clause :  ''  The  cargo  is  to  oe  discharged 
with  all  despatch,  according  to  the  custom  of  the  port : " — Held,  that  the 
charterers  were  not  liable  for  delays  caused  by  the  insufficiency  of  the  appli- 
ances for  unloading  provided  at  the  port  of  dischsige,  and  the  rules  regulating 
their  xuer.—PostlethwaiU  v.  Freeman,  49  L.  J.  Rep.  Q.  B.  (H.  L.)  630. 

TowAOB. — Delay— Payment  of  extra  sum, — ^When  a  contract  is  entered  into 
to  tow  a  vessel  from  one  point  to  another  for  a  fixed  sum,  the  tug  cannot  claim 
extra  remuneration  in  the  nature  of  payment  for  towage  in  respect  of  a  delay 
which  occurs  during  the  transit  without  an)'  fault  on  ue  part  of  Uie  tug  or  the 
taw,— The  Hjemimeti,  49  L.  J.  Rep.  P.  D.  and  A.  66. 
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A5  Addrsss  dklivered,  on  8th  Januabt  1881,  in  Maribchal  Colleoz, 
at  the  first  meeting  of  the  aberdeen  juridical  society,  by  john 
Dove  Wilson,  Advocate,  Sheriff-Substitute  op  Aberdeen  and 
Ejncardine. 

Gentlemek, — I  accepted  with  pleasure  the  honour  which  you 
proposed  to  me  of  delivering  an  inaugural  address  to  the  society 
which  you  are  about  to  form  for  the  study  of  law.    The  title 
Inaugural  Address  is  perhaps  too  imposing  a  one  for  the  few  words 
of  encouragement,  and  it  may  be  of  advice,  which  I  shall  address 
to  you.    But  I  did  not  allow  that  to  weigh  with  ma     Your 
invitation  recalled  to  me  a  time  when  I  was  myself  commencing 
the  study  of  the  law.    I  do  not  know  if  it  be  the  case  with  you, 
bat  I  remember  well  that  my  first  feeling  in  beginning  the  study 
was  one  almost  of  dismay.    I  had  been  accustomed  to  studies  of  a 
kv  more  agreeable  and  interesting  nature.    Literary  and  scientific 
studies  commend  themselves  at  once  to  those  who  address  them- 
selves to  them.    But  it  is  not  so  with  law.    At  first  sight  what 
one  who  commences  the  study  of  law  encounters  is  a  vast  mass  of 
apparently  arbitrary  and  abstruse  rules,  couched  often  in  antiquated 
language.    The  effect  is  discouraging.    But  it  is  only  with  those 
whose  study  of  the  law  is  superficial  that  this  discouragement  is 
permanent     To  those  who  devote  themselves  with  diligence  to  its 
study,  the  law  is  seen  to  be  a  field  full  of  life  and  interest.     But  in 
order  that  this  life  and  interest  may  be  seen,  the  study  of  the  law 
must  be  approached  in  the  true  method.    Any  one  who  attempts 
to  master  the  rules  of  law  as  a  mere  exercise  of  memory  never  gets 
beyond  the  stage  of  thinking  that  the  rules  are  a  mere  arbitrary 
collection.    In  order  to  understand  the  rules  rightly,  it  is  necessary 
to  study  them  in  connection  with  their  history,  and  in  connection 
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with  collections  of  similar  rules  made  elsewhera  When  this  is 
done,  one  sees  the  principles  that  underlie  the  rules,  one  under- 
stands how  they  came  into  existence,  and  one  not  only  understands 
them  better,  but  one  imprints  them  even  more  lastingly  on  the 
memory  than  by  any  other  method.  It  is  in  this  way  that  a  study 
of  law  becomes  a  study  equal  in  interest  to  that  of  any  other 
science. 

Studying  law  in  a  scientific  method,  the  first  question  that 
encounters  us  is  the  one  which  is  so  easy  to  put  and  so  diiiicult  to 
answer,  namely,  What  is  law?  Many  definitions  have  been  given, 
but  there  is  scarcely  one  which  will  satisfy  a  critical  examination. 
It  is  far  more  easy  to  describe  law  than  to  define  it  By  "law"  I 
shall  understand  in  this  lecture  what  philosophers  call  "positive 
law,"  as  that  is  the  division  of  it  with  which  we  are  all  practically 
concerned.  Law,  then,  must  be  distinguished,  to  begin  with,  from 
ethics.  Law  presupposes  the  existence  of  the  theory  of  right  and 
wrong,  of  morals  and  of  conscienca  Properly  speaking,  the  law  is 
not  concerned  with  the  way  in  which  these  ideas  have  arisen.  It 
accepts  them  as  facts.  The  law  is  that  portion  of  what  is  right 
which  the  State  will  enforce.  The  law  covers  a  smaller  field  than 
the  field  of  morals.  It  is  not  everything  which  is  right  that  it  will 
enforce,  nor  everything  that  is  wrong  which  it  will  prohibit;  and  it 
is  impossible  to  lay  down  any  precise  rule  for  distinguishing 
between  that  portion  of  morals  which  the  law  will  enforce,  and  that 
portion  which  it  will  not.  The  nearest  approach  to  a  definition  is 
to  say  that  the  law  will  enforce  that  portion  of  morals  which  is 
most  essential  to  the  safety  of  society;  but  even  this  definition, 
vague  as  it  is,  is  unsatisfactory.  For  example,  the  law  punishes 
theft,  and  it  does  not  punish  falsehood;  but  it  is  hardly  possible  to 
deny  that  there  are  very  many  cases  where  a  habit  of  falsehood 
might  be  as  fatal  to  the  safety  of  society  as  many  instances  of  theft. 
There  are  also  many  of  the  most  serious  moral  wrongs  which  go 
unpunished,  and  the  line  is  extremely  difiicult  to  draw.  In  criminal 
law,  for  example,  one  would  think  it  might  be  a  safe  proposition  to 
lay  down  that  anybody  who,  by  means  of  falsehood,  intentionally 
deprives  another  of  anything  which  belonged  to  him,  should  be 
liable  in  punishment;  but  no  such  rule  could  be  carried  out  literally. 
For  example,  a  man  has  a  perfect  right  to  the  exercise  of  his  trade; 
but  he  might  lose  it  in  consequence  of  another  man  industriously 
advertising  that  he  did  that  particular  kind  of  trade  in  the  best  and 
cheapest  manner  in  the  world  The  assertion  made  by  the  latter 
might  be  wilfully  false,  and  it  might  have,  apd  be  intended  to  have, 
the  efifect  of  depriving  the  other  of  what  lawfully  was  enjoyed  by 
him ;  and  yet  there  would  be  no  redress.  Other  instances  might 
easily  be  given  to  show  the  impossibility  of  laying  down  an  abstract 
rule  for  defining  what  portion  of  the  whole  precepts  of  morals  the 
law  will  enforce.  Practically,  the  portion  is  settled  (mainly)  by 
custom,  and  (to  a  certainly  much  smaller  extent)  by  the  Acts  of 
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the  L^slatnre.  The  most  of  oar  law,  particularly  the  law  of 
Btatos,  is  derived  from  custoiiL  It  is  laid  down  in  decisions  and 
in  text-books  nowadays;  but  originally  the  customs  had  been 
handed  down  by  tradition  from  one  generation  to  another.  Whether 
the  law  be  contained  in  customs  or  be  contained  in  Acts,  it  is,  in 
most  of  the  important  relations  in  life,  now  well  settled ;  and  prac- 
tically, whatever  may  be  the  difficulty  in  definition,  there  is  no  great 
difficulty  in  knowing  when  the  law  will  interfere  to  enforce  what 
is  right,  and  when  it  will  not. 

The  mode  in  which  the  State  enforces  the  law  is,  as  you  know, 
twofold.  In  the  Criminal  Law  it  is  enforced  by  punishing  the 
person  who  contravenes  it.  In  the  Civil  Law  the  enforcing  is  done 
by  giving  the  party  aggrieved  the  right  to  proceed  against  the  pro- 
perty or  the  person  of  the  party  aggrieving  him,  in  such  a  way  as 
to  cause  the  law  to  be  obeyed.  The  law  has  consequently  been 
defined  as  a  command  issued  by  the  State  to  its  subjects.  This 
definition  is  convenient,  but  it  is  founded  on  a  fiction.  The  State 
and  its  subjects  do  not  stand  towards  each  other  in  the  relation  of 
master  and  servant.  The  State  stands  to  its  subjects  much  in  the 
same  relation  as  the  ideal  person  constituted  by  a  partnership  stands 
towards  the  partners,  and  therefore  the  idea  of  one  issuing  a  com«- 
mand  to  the  other  is  inaccurate.  It  is  even  in  semblance  true  only 
of  that  portion  of  the  law  which  is  embodied  in  Acts  of  the  Legis- 
lature. In  regard  to  that  much  larger  portion  which  is  contained 
in  custom,  it  is  in  no  sense  true.  The  greater  part  of  that  law 
existed  long  before  the  State,  and,  it  is  needless  to  say,  long  before 
judges  existed  as  a  separate  institution.  In  the  tribal  communities, 
which  were  the  earliest  forms  of  society,  and  often  so  loosely  organ- 
ized as  to  have  no  defined  form  of  government  at  all,  there  was 
still  much  well-defined  law.  In  them  the  law  was  enforced  partly 
by  public  opinion,  and  partly  under  the  sanction  of  expulsion  from 
the  community.  It  was*  also  enforced  by  the  protection  which  the 
community  gave  to  the  injured  party  and  his  friends,  should  they 
help  themselves  to  redress  within  a  certain  well-defined  limit. 
This  redress  might  either  be  by  way  of  inflicting  personal  punish- 
ment on  the  party  who  had  done  the  wrong,  or  by  seizing  a  certain 
portion  of  his  goods,  and  provided  it  was  kept  within  certain  limits 
the  community  looked  on  and  permitted  it.  In  fact,  the  community 
often  imposed  this  duty  on  the  injured  party,  and  its  neglect  ex- 
posed to  contempt.  Traces  of  this  original  form  of  justice  still  linger 
among  tolerably  civilized  communities,  and  it  is  possible  that  the 
Corsican  Vendetta  is  a  survival  of  it.  Of  laws  without  any  tri- 
bunals to  enforce  them  we  have  still  several  examples.  The  whole 
hody  of  international  law  is  of  that  description.  It  is  enforced  by 
little  more  than  the  popular  opinion  of  civilized  nations.  The  only 
check  upon  a  nation  going  in  the  case  of  a  war  beyond  what  inter- 
national law  permits  is  that  it  brings  down  upon  it  the  reprobation 
of  its  neutral  neighbours,  and  possibly  might  provoke  their  indig- 
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nation  so  much  as  to  cause  practical  interfeTence.  To  bring  int^- 
nationa  law  strictly  into  the  same  category  as  national  law,  it 
would  be  necessaiy  that  all  the  states  of  the  worid  should  form  a 
federation,  and  should  agree  to  use  their  combined  force  against 
any  nation  which  should  contravene  it.  In  this  way  it  would 
become  a  law,  with  a  tribunal  to  enforce  it,  in  the  same  way  as 
national  law.  Another  instance  of  a  law  enforced  without  any 
tribunal  is  that  known  amongst  gentlemen  as  the  law  of  honour— 
a  law  enforced  with  strictness,  and  yet  by  penalties  with  which  the 
State  has  no  concern.  Other  instances  could  easily  be  enumerated, 
I  lit  indeed  our  whole  existing  law  is  pervaded  by  traces  of  the  time 
when  law  was  a  mere  system  of  private  redress,  and  when  the  com- 
munity did  little  else  than  look  on.  The  criminal  law,  though  it 
now  professes  to  proceed  in  vindictam  publtcam,  prosecutes,  except 
in  the  case  of  treason  or  sedition,  almost  nothing  unless  a  private 
party  has  been  injured  and  unless  he  complains ;  and  it  is  needless 
to  say  that  the  civil  law  is  set  in  motion  from  beginning  to  end  at 
the  suit  of  the  private  party. 

The  next  stage  in  the  history  of  law  was  the  establishment  of 
tribunals.  The  first  rude  courts  were  the  legislative  assemblies, 
and  the  first  decisions  were  essentially  Acts  of  the  Legislature.  At 
the  meetings  of  the  governing  bodies  the  complainer  brought  for- 
ward his  grievance,  and  the  decision  was  given  in  the  same  way  as 
any  other  legislative  Act  would  have  been  passed.  This  held  as 
much  for  criminal  as  for  civil  jurisdiction.  It  is  a  remnant  of  this 
system  that  an  appeal  in  the  last  instance  in  our  country  has 
always  been  to  the  Legislature.  That  was  so  in  Scotland  before  the 
Union,  and  you  know  that  it  is  still  the  case  in  Great  Britain, 
where  the  House  of  Lords,  which  is  the  historical  successor  of  the 
Saxon  Witenagemot,  inherits  also  this  jurisdiction.  There  is 
reason  to  believe  that  the  Sheriff  Court  is  the  historical  successor 
of  the  meetings  of  the  governing  body  of  the  county.  In  old  times 
the  freeholders,  and  afterwards  the  jury,  were  an  essential  part  of 
the  Court,  and  the  Sheriff  was  only  a  sort  of  legal  assessor.  In 
time  the  work  came  to  be  all  left  to  him,  and  thus  it  was  that  out 
of  the  old  legislative  body  the  proper  tribunal  came  to  be  evolved. 
In  this  and  in  similar  ways  the  functions  of  the  legislative  and 
judicial  bodies  came  to  be  separated.  The  separation  was  at  first 
merely  for  convenience.  The  body  which  is  now  represented  by 
our  legislative  bodies  took  the  administrative  business,  but  it  had 
little  idea  of  legislation  in  our  sense  of  the  word.  The  modern 
idea  that  it  was  for  the  Legislature  to  make  the  laws,  and  for  the 
ju(^es  to  apply  them,  was  not  invented.  The  predecessors  of  our 
legislative  bodies  had  no  idea  of  laying  down  laws  for  future  guid- 
ance, or  of  providing  for  the  decision  of  future  cases.  They  looked 
upon  law  as  something  inherited  which  could  not  be  altered.  The 
Jiolumus  Leges  Anglix  Mutari  of  the  old  English  barons  expressed 
exactly  the  spirit  in  which  they  addressed  themselves  to  the  duty 
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of  Illation.    The  whole  charge  of  the  law  was  left  to  Uie 
judges. 

In  exercising  their  duties  the  judges  professed  to  confine  them- 
selves to  the  carrying  out  of  the  old  principles,  but  when  new 
circumstances  faced  them  they  were  obliged  to  legislate.  They 
did  not  do  so  consciously.  The  fact  that  they  did  so  was  carefully 
concealed  under  numerous  fictions,  and  all  their  decisions  were 
represented  as  being  the  mere  logical  consequence  of  maxims 
already  adopted.  If  the  maxims  of  their  own  law  failed,  possibly 
the  analogy  of  some  other  law  might  be  adopted,  and  the  principle 
of  what  was  called  "  equity "  was  largely  called  in.  In  this  way 
the  judges  really  formed  a  very  large  part  of  the  law,  and  to  this 
day  a  large  portion  of  our  law  is  made  in  the  same  way.  The 
public  professes  not  to  encourage  it,  and  certain  unfavourable 
criticisms  are  frequently  heard  against  judge-made  law.  But  at  the 
same  time  no  higher  praise  is  ever  bestowed  on  any  lawyers  than 
on  such  men  as  Lord  Mansfield,  to  whose  wisdom  we  are  indebted 
for  much  of  our  mercantile  law ;  or  those  English  Chancellors,  to 
whose  equitable  notions  we  have  to  attribute  whole  sections  of 
modem  law.  The  process  by  which  judge-made  law  is  made  is, 
however,  usually  misunderstood  by  the  public,  and  indeed  often  not 
r^htly  apprehended  by  the  profession.  It  is  often  thought  that 
in  equitable  cases  the  judge  acts  arbitrarily,  and  that  he  applies  a 
role  in  one  case  if  he  thinks  it  right,  and  in  another  case  rejects 
the  same  rule.  Nothing  can  be  a  greater  mistake.  In  the  exercise 
of  an  equitable  jurisdiction  there  is  truly  nothing  that  is  arbitrary. 
No  judge  ever  decides  an  individual  case  upon  principles  applicable 
to  it  alon&  If  new  circumstances  emerge  in  any  case,  the  judge, 
in  deciding  it,  knows  that  he  is  laying  down  a  precedent  which 
will  apply  exactly  to  aU  similar  cases.  In  the  case  of  those  new 
circumstances  emerging,  the  case  presents  itself  to  the  judge  some- 
thing in  this  form:  ''Is  this  a  case  in  which  the  interference  of 
the  kw  is  requisite;  and  if  it  be  so,  what  rule  ought  I  to  adopt  V 
In  answering  that  question  he  will  be  guided  by  two  consider- 
ations. He  will  do  in  the  first  place  what  best  agrees  with  the 
existing  rules ;  and  in  the  next  place  he  will  adopt  as  his  new 
rule  that  which  is  most  for  the  public  interest  In  the  discussion 
which  leads  to  his  decision  far  more  stress  will  be  laid  on  the 
former  consideration,  namely,  "  What  course  will  best  agree  with 
existing  rules  V  But  the  question,  "  What  is  most  for  the  public 
interest?"  will  also  be  fuUy  discussed.  The  discussion  on  this 
point  will  virtually  be  the  same  as  if  it  were  a  discussion  in 
Parliament  upon  the  propriety  of  embodjriug  the  proposed  new 
nile  in  an  Act,  and  the  judge  will  be  asked  to  look  to  the  conse- 
quences of  adopting  or  not  adopting.  To  bear  on  this  point,  the 
judge  will  bring  all  the  sagacity,  foresight,  and  knowledge  of  the 
world  which  he  possesses.  He  wiU  labour  at  it  as  diligently  as 
he  does  at  any  pure  law  question,  and  when  be  arrives  at  the  con- 


118        THE  STUDY  AND  PRACTICE  OF  THE  LAW. 

elusion  which  course  is  best  for  the  public  interest,  he  will  feel 
that  he  has  no  option  but  to  adopt  it  In  the  mental  operations 
involved  there  is  no  doubt  that  the  judge  will  be  exercising  his 
discretion,  but  you  will  see  that  it  is  not  in  the  shape  of  maJdng 
an  arbitrary  choice  between  two  courses.  In  the  whole  progress 
of  the  case  he  will  have  done  nothing,  which  according  to  his  lights 
it  will  seem  to  him  possible  to  have  done  otherwise,  and  when  the 
new  rule  has  been  adopted  by  the  Court,  it  will  be  recognised  as 
forming  part  of  the  body  of  the  law  just  as  much  as  if  it  had  been 
passed  by  Parliament  If  it  is  found  on  further  experience  not  to 
work  as  was  expected,  it  will  always  be  in  the  power  of  the  Court 
possessing  equitable  jurisdiction  again  to  alter  it,  but  that  is  a 
course  which  will  be  taken  as  reluctantly  as  the  repealing  of  an 
Act  of  Parliament.  Whole  departments  of  law  have  thus  been 
elaborated  in  modern  times. 

As  an  example  of  how  this  judge-made  law  is  created  let  me 
give  one  instance.  I  shall  take  it  from  actual  life,  because  purely 
imaginary  cases  are  apt  to  be  unreal  You  are  aware  that  for  long 
the  Courts  refused  to  ackuowledge  the  existence  of  trusts.  In  old 
times  confidence  was  so  little  felt  in  others  that  nobody  would  put 
any  one  in  the  position  of  a  trustee,  and  when  that  was  first  done 
the  tendency  of  the  Courts  was  to  look  askance  at  it,  and  to  ti'eat 
the  trustee  as  if  he  were  actually  proprietor.  After  a  while  this 
was  seen  to  lead  to  great  injustice,  and  the  Courts  ultimately  recog- 
nised trusts  and  imposed  on  the  trustees  the  duty  of  preserving 
the  funds  and  of  applying  them  to  the  trust  purposes — in  this  way 
protecting  the  beneficiaries  against  the  improper  acts  of  the  trustees. 
I  shall  instance  the  case  of  a  trust  organized  for  charitable  pur- 
poses, but  having  at  the  same  time  power  to  trade.  In  the  con- 
stitution of  this  trust  nothing  is  said  about  power  to  borrow.  The 
trustees,  with  the  view  of  making  the  charity  more  useful,  begin  to 
borrow  sums  for  the  purpose  of  extending  their  trade.  For  a  while 
this  passes  without  attracting  much  attention,  but  after  a  time  it 
begins  to  appear  to  some  of  the  trustees  that  the  loans  are  getting 
large  in  proportion  to  the  funds  belonging  to  the  trust,  and  that  if 
further  loans  are  to  be  made,  and  the  money  be  lost,  a  danger 
might  ensue  of  the  trust-funds  being  carried  off  to  meet  their  pay- 
ment Accordingly,  when  the  next  loan  is  proposed,  the  minority 
of  the  trustees  consider  it  inexpedient  to  borrow  mora  The 
majority  rule  otherwise,  and  the  money  is  borrowed  and  invested 
in  trade.  Now  if  the  trade  is  successful,  and  the  borrowers  of 
course  expect  that  it  will  be  so,  the  money  in  time  will  be  repaid, 
and  no  question  of  law  will  arise ;  but  if  what  the  minority  fear 
happens,  and  by  some  unlucky  succession  of  events  the  trade  turns 
out  bad,  and  the  money  is  lost,  the  question  will  arise  how  the  loss 
is  to  be  met  Here  you  will  see  three  courses  are  possible.  The 
loss  may  be  met  by  a  payment  out  of  the  trust-funds,  or  by  a  pay- 
ment by  the  borrowing  trustees  out  of  their  private  fundsi  or  it 
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may  be  suffered  by  the  lenders.    In  deciding  whether  the  money 
can  be  paid  out  of  the  trust-funds,  it  will  be  argued,  on  the  one 
hand,  that  there  was  no  power  to  borrow  unless  it  was  expressly 
given  by  the  truster,  and  that  it  would  be  superseding  the  truster's 
intention  altogether  were  his  funds  to  be  carried  off  for  the  pay- 
ment of  debt,  and  the  charity  possibly  brought  to  an  end ;  on  the 
other  hand,  fit  would  be  maintained  that  the  power  to  trade 
gave  an  implied  power  to  borrow  for  that  purpose.    If  it  were 
decided  that  it  did  so,  then  the  further  question  would  arise 
whether  it  gave  the  trustees  power  to  borrow  to  any  extent  they 
thought  reasonable,  or  whether  the  trustees  were  limited  to  borrow- 
ing such  small  sums  as  could  not  possibly  endanger  the  stability 
of  the  trust.     Supposing  it  to  be  decided  that  the  money  could  not 
be  repaid  out  of  the  trust-funds,  then  the  next  question  would  be 
whether  the  borrowing  trustees  were  to  pay  it     On  that  point 
it  would  be  urged,  on  the  one  hand,  that  as  the  trustees  had  acted 
in  good  faith  with  the  intention  of  doing  their  best  for  the  charity, 
and  had  contravened  no  positive  direction,  they  shoidd  not  be  sub- 
jected to  personal  loss.     On  the  other  hand,  it  would  be  uiged 
that  it  was  the  duty  of  the  trustees  to  have  seen  that  they  kept 
strictly  within  their  powers.    In  considering,  lastly,  whether  the 
lenders  should  not  lose  the  money,  it  would  be  urged,  on  the  one  side, 
that  they  were  entitled  to  rely  on  the  trustees  having  power  to  bind 
the  trust ;  on  the  other,  that  it  was  the  business  of  the  lenders  to 
see  to  the  security ;  and  that,  if  they  chose  to  accept  bad  security, 
they  must  lose.    You  will  see  here  how  many  different  sets  of 
questions  arise  out  of  one  simple  transaction.     Supposing  these 
questions  (at  the  time  they  come  to  be  decided)  all  to  be  new,  the 
Court  before  which  they  came  would  adopt  the  rule  in  regard  to 
each  of  them  which  best  harmonized  with  the  rules  already  auiopted, 
and  at  the  same  time  was  most  for  the  public  interest ;  but  what 
I  want  particularly  to  lay  stress  upon  is  this — that,  in  so  doing,  the 
Court  would  in  no  sense  exercise  option — that  it  would  exercise  its 
discretion  in  the  sense  of  exercising  its  judgment,  but  that  when  it 
had  once  ascertained  the  rule  which  best  complied  with  the  con- 
ditions, it  would  have  no  choice  but  to  adopt  it ;  and  then,  when 
that  was  done,  the  rule  would  be  added  to  the  law,  and  would  be  a 
guide  in  all  similar  cases. 

This  process  of  adding  to  the  law  by  the  decisions  of  the  judges 
must  always  continue,  at  least  in  the  civil  law.  The  criminal  law 
i3  so  comparatively  simple  that  were  it  codified,  I  think  the  rule 
could  now  be  laid  down  that  no  one  was  to  be  punished  unless  he 
infringed  the  terms  of  the  code.  Like  many,  I  look  with  suspicion 
on  the  invention  of  new  crimes,  and  think  that  in  the  question 
of  punishment  the  Legislature  alone  should  say  what  should  be 
punished.  In  the  civil  law  it  is  otherwise.  The  circumstances 
there  are  too  complicated  for  any  Legislature  to  endeavour  to  fore- 
see every  case  wiueh  might  arise ;  and,  although  I  think  very  great 
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advantages  would  follow  were  onr  civil  law  codified,  I  do  not  think 
any  code  could  ever  be  brought  to  such  a  degree  of  perfection  as  to 
provide  for  every  possible  future  case.  In  the  civil  law  the  public 
will  have  to  be  content  to  leave  to  the  arbitration  of  the  Supreme 
Courts  the  decision  of  cases  which  have  not  been  foreseen,  for  if 
this  be  not  done,  it  is  certain  there  will  be  a  miscarriage  of  justice. 
Thus  far  I  have  spoken  of  judge-made  law,  and  of  the  law  which 
we  derive  from  custom,  with  the  view  of  showing  that  there  is 
nothing  which  can  be  described  as  being  arbitrary,  and  of  showing 
that  there  is  some  reason  for  every  rule  in  it  which  has  been  laid 
down.  People  are  apt  to  think  that  a  different  principle  prevails 
with  regard  to  statute  law;  and  that  of  the  decisions  of  the 
Legislature  it  may  be  said  that  they  may  properly  be  described 
as  arbitrary  acts  of  authority.  Nothing  could  be  less  true.  Each 
successive  statute  as  it  comes  obeys  a  general  law  of  progress,  and 
however  arbitrary  or  exceptional  it  may  at  first  sight  appear,  the 
reasons  which  have  led  to  its  being  passed,  and  to  the  rules  which  it 
lays  down,  can  always — and  only — be  thoroughly  understood  if  they 
he  lesd  in  connection  with  the  history  of  the  times,  or  be  looked 
at  in  relation  to  the  corresponding  laws  of  other  countries.  In  this 
last  session  of  Parliament,  for  example,  a  law  was  passed  abolish- 
ing imprisonment  for  debt  in  Scotland.  It  might  be  considered 
at  first  that  that  was  a  purely  arbitrary  act  on  the  part  of  the 
Legislature,  and  that  it  was  in  no  way  connected  with  any 
general  principle  It  might  be  said  that  it  had  simply  appeared 
good  to  the  Legislature  that  the  remedy  of  imprisonment  for  debt 
should  end,  and  that  it  had  so  ordered.  That  would  be  a  very 
superficial  view.  The  change  made  by  that  Act  was  merely  one 
step  in  a  large  course  of  changes  afiTecting  the  relation  of  debtor 
and  creditor  occurring  throughout  the  whole  of  Western  Europe. 
When  I  I'emind  you  that  the  law  of  imprisonment  for  debt  was 
abolished  in  France  in  1867,  in  Germany  in  1868,  and  in  England 
in  1869,  you  will  see  how  widespread  the  movement  has  been,  and 
that,  unless  it  took  place  as  part  of  some  general  law  of  progress,  it 
is  impossible  to  understand  how  it  came  to  be  made  almost  simul- 
taneously in  countries  so  entirely  independent  of,  or  even  anta- 
gonistic to,  each  other.  The  Act  abolishing  imprisonment  for  debt 
is  the  outcome  of  a  view  of  the  relation  of  debtor  and  creditor 
prevailing  at  this  age  which  differs  widely  from  the  view  which 
formerly  prevailed ;  and  whoever  would  desire  rightly  to  under- 
stand why  imprisonment  was  abolished  must  look  at  the  pheno- 
menon in  connection  with  the  whole  law  on  the  subject,  and  he 
will  see  that  he  is  not  dealing  with  any  new,  arbitrary  instance,  but 
that  he  is  seeing  an  example  of  general  progress.  Sometimes,  it 
is  Xrue,  the  Legislature  does  enact  a  law  which  may  properly  be 
described  as  arbitrary,  and  which  has  no  place  in  general  progress ; 
but  if  it  does  enact  such  a  law,  the  statute  is  not  observed,  and  in 
a  short  time  it  falls  aside  or  is  repealed.    An  example  of  such  a 
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law  will  be  found  in  the  famous  Ecclesiastical  Titles  Act,  which 
was  passed  at  a  period  of  irritation,  but  which,  inasmuch  as  it 
went  counter  to  all  modem  ideas  of  the  liberty  of  the  subject  upon 
such  matters,  was  never  enforced,  and  was  not  suffered  long  to 
remain  on  the  Statute-Book.     Another  example  of  laws  which 
contravene  the  great  general  law  of  progress,  and  are  not  observed, 
is  to  be  found  in  cases  where  the  Legislature,  for  some  temporary 
caoscy  revives  an  obsolete  punishment    For  example,  there  is  at 
present  a  talk  of  reviving  corporal  punishment  to  some  extent. 
This  is  against  the  spirit  of  the  times.    Formerly  in  Scotland,  as 
well  as  in  other  countries,  corporal  punishment  was  freely  used, 
bat  it  fell  aside  in  favour  of  punishments  that  were  considered  more 
humane.    It  has  remained  longer  than  anywhere  else  in  use  in  the 
army  and  navy ;  but  I  see  that  it  is  to  be  abolished  there  also ; 
and  therefore  I  can  be  under  no  misapprehension  when  I  say  that 
the  general  drift  of  public  opinion  is  against  the  use  of  such  a 
punishment.    If  therefore  any  proposal  for  its  extension  should 
be  carried  by  Parliament,  it  may  safely  be  predicted  that  the  statute 
will  sooner  or  later  be  a  dead  letter.     Corporal  punishment  is  a 
favourite  nostrum  at  present  for  the  treatment  of  juvenile  delin- 
quents ;  but  it  is  foi;gotten  that  there  is  at  present  in  force  a  statute 
which  in  some  cases  authorizes  the  use  of  this  punishment,  and 
that  this  statute  lies  dormant.    In  our  part  of  the  country  no 
attempt  is  made  to  use  it ;  and  no  such  attempt  could  be  success- 
ful   I  recollect  hearing  that,  once  in  a  place  not  very  far  from 
this,  one  of  my  predecessors  ordered  a  sentence  of  whipping  to  be 
carried  out.     There  was  great  difficulty  in  getting  anybody  to  carry 
it  oat;  but  at  last  somebody  was  found,  and  the  sentence  was 
enforced    For  a  short  time  the  life  of  that  somebody  was  made  a 
harden  to  him.     He  had  a  nickname  of  an  amusing  description 
appUed  to  him,  and  under  the  ridicule  which  he  received  he 
resigned  his  office,  and  had  his  peace  of  mind  restored  to  him. 
That  was  the  first  and  the  last  instance  that  I  have  known  of  the  appli- 
cation of  that  statute  in  this  part  of  Scotland.     I  believe  there  are 
places  where  the  statute  can  be  carried  out ;  but  it  is  useless  to  talk 
of  the  general  application  of  any  statute  when  nothing  but  ridicule 
attaches  to  those  who  enforce  it;  and  where  a  punishment  is  clearly 
seen  to  go  against  the  popular  sentiment,  its  enforcement  should 
not  be  attempted,  and  it  is  true  wisdom  to  look  in  other  dir^tions 
for  a  remedy.    Even  statute  law  cannot  afford  to  be  arbitrary. 

I  have  led  you  through  this  somewhat  long  survey  of  the  way  in 
which  the  law  has  arisen  in  order  to  show  you  the  truth  of  the 
proposition  with  which  I  began,  that  in  law  there  is  nothing  that 
is  arbitrary;  that  if  you  will  search  patiently  you  will  find  for 
every  role  which  it  lays  down  some  good  reason;  possibly  not 
always  a  reason  that  is  good  in  the  circumstances  of  our  own  time, 
but  a  reason  that  was  good,  or  at  least  inteUigible,  when  the  rule 
originated.    To  him  who  thus  seeks  out  for  each  rule  that  he  finds« 
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its  reason  in  history  or  in  the  nature  of  things,  the  law  will  be 
found  to  be,  as  I  have  said,  full  of  human  interest  and  full  of  life. 
The  law  contains  rules  that  have  survived  from  every  stage  of  our 
civilization,  and  he  who  examines  it  carefully  is  brought  in  contact 
with  a  field  of  immense  and  varied  experiences.  No  class  of  men 
have  been  such  intense  conservatives  as  lawyers  are,  and  the  form 
has  often  been  adhered  to  long  after  the  reason  which  originated  it 
has  vanished.  I  lately  read  that  in  Brittany,  where  the  peasants 
make  their  own  pottery,  they  still  use  forms  and  ornaments  that 
were  used  before  the  Christian  era;  and  that  these  forms  and  orna- 
ments had  then  a  symbolic  meaning.  Of  this  meaning  the  Breton 
peasant  is  now  thoroughly  ignorant;  but  still  he  follows  the  old 
form,  and  uses  the  old  ornament,  just  because  it  has  been  handed 
down  to  him.  In  the  same  way  I  am  afraid  that  we  lawyers  still 
use  old  forms  because  they  have  been  handed  down  to  us,  that  we 
continue  to  use  them  long  after  their  meaning  ^nd  their  purpose  is 
gone,  and  that  there  are  few  classes  of  men  so  difficult  to  move  out 
of  the  course  to  which  they  have  been  used,  as  we  are.  I  think, 
perhaps,  that  we  have  had  too  much  of  this  conservatism,  and  I 
would  be  glad  to  see  many  of  those  antiquated  forms  and  expressions 
amended,  and  to  have  the  law  revised  from  beginning  to  end,  so  as 
to  bring  it  into  a  form  more  adapted  for  modem  use.  We  really 
gain  little  by  cloaking  our  meaning  in  old  words.  It  is  only  a 
spurious  kind  of  learning  which  induces  one  to  use  (as  the  Scottish 
lawyer  does)  such  an  expression  as  res  judicata  for  alreaidy  decided ; 
or  (as  the  English  lawyer  does)  autrefois  acquit  for  already  tried, 
and  I  think  we  might  dispense  with  all  these  cheap  examples  of 
learning.  But  in  order  to  amend  the  law  in  anything  like  a  true 
and  enlightened  spirit,  it  is  necessary  first  of  all  to  understand  it  in 
its  present  form,  for  only  to  him  who  thoroughly  understands  the 
existing  state  of  matters,  and  enters  into  thorough  sympathy  with 
it,  will  the  power  be  given  to  bring  it  into  harmony  with  modern 
times.  It  is  the  misfortune  of  our  legislators  that  so  few  of  them 
are  well  acquainted  with  our  laws.  If  they  were  better  acquainted 
with  them  the  complaint  would  not  have  to  be  so  frequently  made 
that  lawyers  had  to  be  employed  to  undo  their  work.  The  work 
done  by  lawyers — behind  the  age  as  it  often  is — is  almost  always 
in  advance  of  that  done  by  the  Legislature.  In  the  conve}rancing 
part  of  «the  law  a  very  large  proportion  of  the  deeds  that  are  required 
to  be  drawn  have  to  be  drawn  because  the  provisions  made  or  left 
standing  by  the  Legislature  on  the  points  in  question  are  unsatis- 
factory. Marriage  contracts  have  to  be  drawn  because  the  law 
dealing  with  the  property  of  the  wife  is,  in  many  cases,  unsatisfactory, 
and  one  great  object  in  the  drawing  of  testaments  is  to  curtail  the 
operation  of  that  most  unjust  principle  which,  in  the  absence  of  a 
provision  to  the  contrary,  gives  the  whole  immovable  property  to 
the  eldest  son.  It  is  the  same  with  many  other  deeds  that  liave  to 
be  drawn.    Entire  deeds,  or  at  least  large  parts  of  them,  are  taken 
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up  with  undoing  the  work  which  the  law  otherwise  would  do,  and 
in  thus  supplying  the  omissions  of  the  Legislature  to  amend  them ; 
and  a  great  part  of  the  work  that  is  done  in  Courts  is  rendered 
necessary  by  the  inefficient  way  in  which  the  work  of  legislation  is 
carried  out  Many  lawsuits  arise  because  laws  have  been  passed 
^?hich  are  deficient  in  clearness,  and  which  contradict  each  other,  or 
because  the  most  ordinary  foresight  has  not  been  used  in  framing 
them. 

In  the  preceding  remarks  I  have  rather  indicated  the  principles 
that  should  guide  you  in  the  study  of  the  law  than  endeavoured  to 
lay  down  any  dogmatic  system  for  your  guidance.  Indeed,  it  is 
not  possible  to  do  so.  Much  must  be  left  to  the  individual  student, 
and  I  shall  have  done  enough  if  I  have  persuaded  any  of  you  not 
to  be  discouraged  by  the  first  somewhat  repellent  appearance  of 
the  study  that  is  before  him,  but  to  persevere  in  the  hope  that 
when  he  comes,  as  it  were,  to  understand  the  subject  more  fully, 
he  will  become  mora  interested  in  it.  I  would  say  to  all  of  you  to 
persevere  in  the  profession  that  you  have  chosen.  It  is  one  which 
is  necessary  as  a  portion  of  the  machinery  of  the  State,  and  it  is 
one  which  contains  in  it  everything  that  is  necessary  for  an  honour- 
able and  suecessful  career.  The  time  is  gone  by  when  a  cheap 
reputation  for  wit  could  be  obtained  by  scoffing  at  the  profession 
of  the  law,  and  it  is  now  recognised  that  so  far  from  being  a  pro- 
fession in  which  trickery  or  anything  approaching  to  trickery  is 
likely  to  succeed,  there  is  no  profession  in  which  honesty  and 
steadiness  tells  more  in  favour  of  the  persons  engaged  in  it.  I 
will  say  this  for  the  profession  of  the* law,  that  although  I  have 
kno^'n  many  men  of  good  talents  fail  in  it,  I  have  known  no  one 
who  (having  good  health)  applied  himself  steadily  and  honestly  to 
it  who  did  not  attain  a  fair  measure  of  success,  and  further,  I  say, 
this  success  is  only  to  be  attained  by  such  means.  The  old  idea 
that  it  was  the  business  of  the  lawyer  to  make  the  worse  appear 
the  better  cause,  and  that  it  mattered  little  how  he  did  this  so  long 
as  he  did  do  it,  was  a  thoroughly  mistaken  idea.  It  is  no  doubt 
the  business  of  a  lawyer  who  practises  in  a  court  to  put  forward 
every  cause  in  which  he  is  engaged  in  its  best  light ;  but  how  can 
he  best  do  this?  Let  me  for  a  moment  or  two  bring  to  your 
notice  the  merits  that  a  lawyer  successfully  engaged  in  practice 
requires  to  have,  and  then  you  will  see  of  how  solid  and  sterling 
a  nature  these  are.  He  must,  to  begin  with,  be  possessed  with  a 
large  portion  of  the  comparatively  humble  virtue  of  punctuality. 
If  a  man  be  of  such  a  disposition  that  he  is  always  behind  when 
his  papers  are  wanted ;  that  he  never  has  his  witnesses  ready  when 
the  case  is  called ;  or  never  has  his  authorities  at  his  fingers'  end 
whea  he  comes  to  debate,  he  will  never  be  a  popular  lawyer, 
except  perhaps  with  those  impecunious  clients  who  are  always 
wanting  delay.  In  the  next  place,  the  successful  advocate  must 
he  a  man  on  whose  word  thorough  reliance  can  be  placed.    It  is 
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requisitei.that  when  he  quotes  evidence  to  judge  or  juiy,  every- 
word  that  he  says  will  stand  being  compared  with  the  written 
record  which  is  before  them.    It  is  requisite  when  he  quotes  author- 
ities that  he  state  their  import  fairly.    Any  attempt  to  do  other- 
wise would  sooner  or  later  be  detected,  and  would  destroy  all  con- 
fidence in  the  arguments  that  he  adduces,  and  therefore  he  would 
speak — however  much  his  cleverness  might  be  admired — without 
producing    conviction.      The  next  quality  a   successful   lawyer 
requires  to  have  is  intelligence,  so  that  he  may  understand  not 
only  the  legal  principles  involved,  but  have  a  large  knowledge  of 
all  the  kinds  of  business,  which  are  the  subject-matter  of  lawsuits. 
Then  he  must  have  a  good  power  of  expressing  himself.    Elo- 
quence is  not  so  much  required  as  clearness.    Then,  I  daresay,  you 
have  observed  that  good  lawyers  are  much  more  often  successful 
than  not    That  arises  partly  from  accident,  because  the  best 
lawyers,  as  a  rule,  are  those  employed  for  the  pursuers,  they  being 
first  in  the  field,  and  having  the  first  choice,  and  it  being  the  fact 
that  pursuers  are  very  much  more  often  successful  than  defenders. 
But  it  is  due  also  to  another  cause.    The  successful  advocate  pos- 
sesses a  large  measure  of  caution.    He  carefuUy  inquires  and  inves- 
tigates into  his  cases  before  he  allows  them  to  be  brought  into 
Court,  and  if  he  feels  that  his  client  has  a  case  which  he  is  likely 
to  lose  he  either  persuades  him  not  to  bring  it,  or  endeavours  to 
make  some  compromise  of  it  at  the  earliest  possible  period.    Then, 
lastly,  amongst  the  qualities  which  an  advocate  must  have  is  that 
of  independence.    Ton  all  know  how  interest  is  liable  to  twist  the 
judgment.    I  daresay  you  have  observed,  perhaps  with  a  feeling  of 
astonishment,  how  strangely  this  operates.    Ton  have  noticed  that 
when  a  question  of  law  comes  to  be  disputed  in  Parliament  all  the 
Conservative  lawyers  as  a  rule  take  one  view  of  it,  and  all  the 
Liberal  lawyers  as  a  rule  take  another  view  of  it.     It  would  be 
very  unjust  to  those  gentlemen  to  say  that  they  consciously 
sacrifice  their  law  to  their  party.    That  is  not  the  case.    What 
happens  is  that  they  are  so  identified  with  their  party  that  their 
judgment  is  warped  by  it,  and  that  they  are  really  and  truly  by 
their  associations  rendered  incapable  of  forming  a  correct  judg- 
ment upon  the  question.    Now,  the  association  between  an  agent 
and  a  client  is  also  of  the  most  intimate  kind,  and  unless  the 
agent  be  upon  his  guard,  and  be  possessed  of  a  large  measure  of 
independence,  he  is  almost  sure  to  allow  his  view  of  the  law  to  be 
warped  by  sympathy;  and  in  this  way,  in  place  of  giving  the 
client  the  advice  that  is  best  for  him,  he  might,  with  the  best  of 
intentions,  only  be  giving  him  the  advice  which  it  was  most 
pleasant  to  give.      If  he  yields   to  this  it  is  fatal  to  success, 
because  the  advice  that  he  gives  the  client  comes  by-and-by  to  be 
tried  by  a  tribunal  that  is  thoroughly  impartial,  and  the  client  sees 
the  result    In  advising  as  to  a  lawsuit,  therefore,  the  agent  has  to 
put  himself  as  far  as  possible  in  an  entirely  disintetested  position ; 
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and  unless  he  be  possessed  of  a  large  measure  of  independence  of 
character,  and  be  capable  of  viewing  things  for  himself,  it  will  be 
impossible  for  him  to  do  so.  I  think  I  have  now  enumerated  the 
main  things  which  are  requisite  for  success  in  the  profession.  I 
have  not  mentioned  industry,  because  that  is  so  obvious  an  element 
that  it  will  suggest  itself  to  every  one ;  but  what  I  have  said  will 
show  that  law  is  a  profession  in  which  success  by  anything  but 
the  most  honourable  means  is  almost  an  absolute  impossibility. 

In  the  profession  of  the  law  there  is  also  an  ample  field  for  the 
exercise  of  your  powers  in  the  most  honourable  way.    I  need  not  say 
anything  about  conveyancing,  because  every  one  knows  that  in  that 
department  there  is  no  tempt-ation  to  be  the  reverse.     It  is  in  the 
forensic  department  of  the  profession  that  it  is  usual  to  think  that 
temptations  exist  to  obtaining  success  by  means  that  will  not  bear 
examination*    It  is  often  represented  that  the  contests  in  lawsuits 
are,  as  it  wore,  contests  in  which  honesty  is  pitted  on  the  one  side 
against  dishonesty  on  the  other.    It  is  quite  true  that  in  the 
criminal  courts  the  contest  may  very  frequently  be  described  as 
coming  somewhat  under  that  category,  because  it  is,  as  a  rule,  true 
that  the  contest  there  is  usually  a  contest  of  justice  against  the 
criminal ;  but  in  this  case,  although  the  lawyer  on  one  side  may 
very  frequently  be  employed  on  behalf  of  a  man  whom  he  knows 
to  he  dishonest,  and  whom  he  knows  to  be  a  criminal,  yet  the  duty 
that  he  discharges  to  his  client  is  of  a  perfectly  honourable  kind, 
and  of  a  kind  that  is  useful  to  the  State.    For  it  is  just  as  much 
the  interest  of  the  State  that  every  man  should  be  fairly  tried,  and 
that  every  criminal  should  have  his  defence,  whatever  it  may  be, 
dnly  stated,  as  it  is,  that  crime  should  be  punished.     In  civil  cases 
nothing  but  the  greatest  ignorance  can  represent  the  contest  as 
being,  in  anything  except  a  very  small  proportion  of  them,  a  contest 
of  honesty  against  dishonesty.    It  has  been  my  experience  that 
claims  made  by  pursuers  which  are  consciously  dishonest  are 
exceedingly  rare.    I  will  not  say  that  in  the  case  of  defenders  a 
defence  that  is  consciously  dishonest  may  not  be  more  frequent, 
because  the  defender  is  always  under  the  temptation  to  endeavour 
to  escape  payment  by  any  means  that  he  can  adopt.    But  even 
with  defenders  a  consciously  dishonest  defence  is  the  exception, 
and  cases  where  the  advocate  or  agent  is  a  party  to  the  dishonesty 
of  either  pursuer  or  defender  are  almost  unknown.    To  say  that 
they  were  absolutely  unknown  would  be  saying  too  much,  because 
there  is  no  profession,  unfortunately,  in  which  somebody  is  not  to 
be  found  who  is  no  credit  to  it.    But  the  exceptions  are  fortunately 
rare,  and,  as  I  have  said,  the  great  mass  of  litigation  is^on  both 
sides^  of  an  honest  character.     In  many  cases  the  question  is  one 
of  facts,  and  their  import  is  doubtful,  or  possibly,  by  one  of  the 
parties,  has  been  mistaken.     In  other  cases  questions  of  difiSculty 
in  law  arise,  and  new  cases  that  have  never  been  decided  at  all  are 
of  far  more  frequent  occurreuce  than  an  uninformed  person  would 
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suppose.  In  seeing  that  all  sach  cases  are  fairly  brought,  on  either 
side,  before  the  Court  for  decision,  there  is  ample  room  for  the 
exercise  in  an  honest  and  honourable  way  of  every  talent  which 
the  practitioner  possesses.  I  ask  you,  therefore,  in  the  beginning 
of  your  career  to  think  well  of  the  profession  to  which  you  are 
about  to  belong,  and  of  the  law  which  you  are  about  to  study. 

I  congratulate  you  to-night  on  having  added  to  your  means  of 
studying  your  profession  a  new  institution  of  great  value.    The 
usuid  methods  of  learning  your  profession  have  hitherto  been 
apprenticeships,  private  study,  and  University  lectures.    The  value 
of  apprenticeships  has,  in  my  humble  opinion,  been  greatly  over- 
rated, and  I  doubt  if  anything  except  a  very  small  proportion  of 
the  long  time  which  they  occupy  is  profitably  spent.    With  r^rd 
to  private  study,  it  is  apt  sometimes  to  be  wearying  and  monotonous, 
especially  at  the  beginning.     The  field   occupied  by  University 
lectures  is  in  this  country  unfortunately  so  small  that  it  does  not 
give  a  complete  knowledge  of  the  subject.    All  the  three  methods 
which  are  at  present  at  your  disposal,  therefore,  require  supple- 
menting, and  I  think  the  method  which  you  are  entering  upon 
to-night  is  one  of  the  wisest  that  you  could  possibly  have  selected 
from  the  measures  which  are  within  your  control.    Your  proposal 
is  to  form  a  Juridical  Society  for  discussions  upon  legal  point& 
Nothing  could  be  of  more  value  to  you.     I  remember  when,  a  good 
while  ago,  I  began  the  study  of  law,  I  consulted  a  lawyer  of  high 
standing  in  the  profession  as  to  the  best  course  which  I  shoidd 
pursua     I  am  bound  to  say  that  he  was  not  very  sanguine  about 
the  prudence  of  any  one  joining  the  l^gal  profession  at  all,  as 
he  had  a  strong  idea  that  it  was  overstocked,  but  I  told  him 
that,  like  you,  I  had  made  up  my  mind  upon  that  point,  and  was 
only  asking  for  the  best  means  of  attaining  a  knowledge  of  the  pro- 
fession.  I  remember  that  his  first  advice  was  that  I  should  join 
the  Edinburgh  Juridical  Society,  and  I  remember  the  reaso'ki  he 
gave    was    that    there  I    would    become    accustomed    to    legal 
speaking,  and  might  hope  to  attain  readiness  and  clearness  in 
it.     Beading    principles    of   law  or    hearing    them    expounded 
does    not   give  one    the    same    firm    grasp  of   their   meaning 
which  a  man  obtains  who    endeavours   to  give  expression   to 
them,  and  the  expression  which  he  gives  to  them  in  an  audience, 
composed,  as  yours  will  be,  of  very  critical  listeners,  will  have  to  be 
careful  and  sound.    Any  attempt  to  cover  ignorance  by  eloquence, 
or  to  make  fustian  and  rubbish  pass  for  sound  exposition,  will 
speedily  be  checked.    Anybody  who  presumes  to  discuss  a  subject 
without  being  acquainted  with  the  authorities  or  with  the  latest 
decisions,  may  expect  that  amongst  his  audience  he  will  find  sonne 
one  who  has  happened  to  light  upon  the  things  that  he  has  over- 
looked, and  may  speedily  expect  to  be  exposed.    By  these  discussions, 
therefore,  you  will  be  induced  to  read  law.    You  will  be  induced  to 
endeavour  to  expound  the  view  that  you  have  come  to  with  ciuar- 
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Deds  and  full  illtistration  of  all  the  aathorities.  At  tli6  conclusiou 
of  your  discussion,  I  presume  you  will  come  to  a  vote  upon  the 
questions,  and  although  that  vote  will  in  reality  have  little  weight, 
it  is  a  thing  which  will  he  of  much  value  to  you.  It  will  he  an 
evidence  to  you  how  far  you  have  succeeded  in  convincing  those 
to  whom  your  arguments  have  heen  addressed.  As  the  speaking 
which  you  will  have  to  do  in  future  life  will  he  speaking  for  the 
purpose  of  producing  conviction,  it  is  well  that  you  should  be  intro- 
duced  to  it  as  soon  as  possible.  The  great  bulk  of  speaking  that  is 
done  in  this  world — and  there  is  a  very  great  deal  of  speaking  done 
in  it — is  done  not  for  the  purpose  of  convincing  the  audience,  or  of 
tnraing  their  votes.  Few  public  speeches  have  turned  any  votes. 
The  way  in  which  votes  are  to  be  given  is  known  long  before  the 
speeches  are  delivered,  and  they  are  delivered  for  the  purpose  of 
justifying  a  policy,  or  for  impugning  it.  Scarcely  anywhere  except 
iu  the  law  courts  do  men  speak  for  the  purpose  of  producing  such 
conviction  upon  the  mind  of  the  hearer  as  will  really  and  truly 
obtain  his  vote  in  favour  of  the  side  that  they  are  arguing  for.  It 
will  therefore  be  a  matter  for  you  to  observe  with  interest  and  care 
the  effect  that  your  arguments  have  upon  those  who  have  taken  no 
part  in  the  discussion,  but  who  nevertheless  are  there  to  vote,  because 
it  will  be  a  sort  of  criterion  by  which  you  can  judge  how  far  you 
are  successful  in  that  kind  of  speaking  that  will  afterwards  be  use- 
ful to  you  when  you  come  to  address  it  to  the  Courts.  In  every 
way  I  think  that  the  institution  you  are  about  to  form  will  be  of 
value  to  you  in  the  study  of  the  law,  and  I  conclude  by  cordially 
wishing  success  to  it,  and  to  each  of  its  members  in  his  profession. 


THE  DEBTORS  ACT,  1880,  IN  EELATION  TO  NOTOUR 
BANKRUPTCY  AND   CESSIO  BONORVM. 

The  Debtors  Act  is  a  good  example  of  the  unsatisfactory  manner 
in  which  a  considerable  part  of  the  special  legislation  for  Scotland 
has  been  for  some  time  past  conducted.  It  has  only  been  in 
operation  since  the  1st  of  January,  and  already  a  bill  for  its 
amendment  has  been  announced  in  Parliament.  No  other  result 
could,  indeed,  have  been  expected  from  the  hasty  and  ill-considered 
isanuer  in  which  it  was  passed.  Instead  of  being  carefully  and 
deliberately  examined  and  reported  upon  by  the  various  legal  and 
mercantile  bodies  in  the  country,  to  whom  its  provisions  was 
isatter  of  vital  concern,  it  is  well  known  that  only  a  few  of  those 
had  any  opportimity  of  discussing  it,  and  that  in  a  hurried  and 
perfunctory  way.  Formerly  things  were  better  managed.  When 
the  late  Lord  Rutherfurd  was  engaged  as   Lord  Advocate  in 
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projecting  his  extensive  series  of  reforms  in  the  law  aflPecting 
entails  and  heritable  securities,  he  took  care  to  consult  with  those 
of  his  contemporaries  who  were  familiar  with  the  subject,  and  he 
gave  full  time  for  their  opinions  to  mature.  Himself  a  lawyer  of 
the  first  order,  and  having  the  most  extensive  acquaintance  with 
the  matters  he  was  about  to  legislate  on,  he  was  too  fully  alive 
to  the  consequences  of  ill-considered  enactments  to  dispense  with 
examination  and  criticism  from  every  side.  As  a  consequence 
the  Acts  passed  by  him  in  1847  and  1848  are  among  the  most 
perfect  pieces  of  draughtmanship  to  be  found  in  the  Statute-Book, 
and  have  readily  adapted  themselves  to  any  amendments  and 
modifications  which  have  since  required  to  be  made.  But  it  is 
little  short  of  a  scandal  that  measures  with  wide-reaching  legal 
effects  should  be  carried  through  Parliament  by  irresponsible 
members  whose  legal  knowledge  is  of  the  most  rudimentary 
description.  Nothing  but  confusion  to  the  law  and  expense  to 
suitors  can  be  expected  to  result  from  it  The  operation  of  the 
Act  as  regards  the  constitution  of  notour  bankruptcy  and  the  process 
of  eessio  honorum  is  of  considerable  importance,  and  it  may  be  of 
use  to  consider  some  of  its  consequences  in  both  these  respects. 

After  abolishing  imprisonment  for  civil  debt,  except  in  a  few 
cases,  the  Act  provides  in  the  6th  section  for  the  constitution  of 
notour  bankruptcy : — 

''  In  any  case  in  which,  under  the  provisions  of  this  Act,  im- 
prisonment is  rendered  incompetent,  notour  bankruptcy  shall  be 
constituted  by  insolvency  concurring  with  a  duly-executed 
chai^  for  payment  followed  by  the  expiry  of  the  days  of  charge 
without  payment,  or  where  a  charge  is  not  necessary  or  not 
competent,  by  insolvency  concurring  with  an  extracted  decree 
for  payment  followed  by  the  lapse  of  the  days  intervening  prior  to 
execution  without  pajrment  having  been  made. 

*'  Nothing  in  this  section  contained  shall  affect  the  provisions  of 
section  7  of  the  Bankruptcy  (Scotland)  Act,  1856." 

Now  the  first  question  to  be  considered  is.  To  what  classes  of 
debtors  is  this  section  applicable  ?  who  can  be  made  notour  bank- 
rupt in  the  way  it  prescribes  ?  The  words  are,  "  In  any  case  in 
which,  under  the  provisions  of  this  Act,  imprisonment  is  rendered 
incompetent"  In  the  first  place,  then,  it  does  not  apply  to  the 
debtors  who,  under  section  4,  remain  liable  to  imprisonment. 
These  are  (1)  debtors  for  taxes,  fines,  and  penalties  due  to  her 
Majesty,  and  for  local  rates,  and  (2)  debtors  for  sums  of  aliment. 
For  this  small  and  unimportant  class  of  persons  the  numerous 
modes  of  constituting  bankruptcy  provided  in  section  7  of  the  Bank- 
ruptcy Act,  1856,  are  retained  under  that  Act.  They  are  made  bank- 
rupt by  insolvency  concurring  either  with  an  executed  charge  for 
payment  followed  by  imprisonment  or  any  of  its  equivalents,  or  by 
certain  alternatives,  such  as  sale  under  a  poinding  or  sequestration 
for  rent,  etc.    In  the  second  place,  the  6th  section  does  not  apply 
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to  that  class  of  debtors  known  as  privileged  persons.  Such  are 
married  women  and  pupils,  with  respect  to  whom  imprisonment 
has  always  been  incompetent,  and  corporations,  with  respect  to 
whom  it  is  impossible.  These  persons  dan  only  be  made  bankrupt 
under  the  Bankruptcy  Act  where  they  are  possessed  of  some 
estate  that  can  be  attached  by  diligence.  But  excepting  these 
two  comparatively  limited  classes,  viz.  persons  who  may  still  be 
competently  imprisoned  and  persons  privileged  in  respect  of  some 
l^al  incapacity,  every  debtor  may  be  rendered  bankrupt  under 
the  Debto^  Act. 

The  second  question  is.  In  what  manner  may  bankruptcy  be 
constituted?  It  will  be  seen  that  there  are  two  ways  provided 
which  are  applicable  respectively  according  as  a  charge  for  pay- 
ment is  or  is  not  competent  or  necessary.  In  the  one  case  it  is 
constituted  by  insolvency  and  an  expired  charge ;  in  the  other  by 
insolvency  and  the  expiry  of  the  days  between  extract  and  execu- 
tion. Now  the  change  which  this  makes  on  the  old  law  is  con- 
siderable. Under  the  Act  1696,  c.  5,  which  first  established 
indicia  of  notour  bankruptcy,  insolvency  and  an  expired  charge 
were  required  to  be  followed  by  imprisonment  or  certain  equiva 
lents  for  it,  such  as  apprehension,  absconding,  etc.,  to  complete  the 
status  of  bankruptcy.  The  same  was  provided  under  the  Bank- 
roptcy  Act,  1856,  except  that  an  executed  was  substituted  for  an 
expired  charge,  and  certain  alternative  modes,  such  as  insolvency, 
concurring  with  a  sale  under  a  poinding,  etc.,  were  introduced. 
But  in  the  construction  given  to  both  these  Acts,  the  ultimate 
diligence — ^whether  against  the  person  or  the  estate — was  held  to 
be  in  itself  presumptive  proof  of  the  insolvency  of  the  debtor.  If 
the  insolvency  was  denied  by  the  debtor,  it  lay  upon  him  to  prove 
his  solvency  (Bell,  Com.,  fifth  edition,  ii  317 ;  Knowles  v.  Crooks 
and  Baigamity  1865,  3  Macph.  457).  Under  this  new  mode,  how- 
ever, the  main  criterion  of  a  debtor's  prostration — the  execution  of 
ultimate  diligence — is  taken  away.  The  mere  expiry  of  the  days 
of  charge,  or  in  certain  cases  the  lapse  of  the  period  between 
extract  and  execution,  is  made  sufficient,  along  with  insolvency,  to 
create  the  status  of  bankruptcy  with  its  constant  and  important 
legal  effects.  If  the  same  presumption  as  to  insolvency  is  to  be 
held  to  exist  as  under  the  Acts  of  1696  and  1856,  it  is  obvious  that 
notour  bankruptcy,  under  the  Debtors  Act,  will  not  unfrequently 
be  established  against  a  number  of  perfectly  solvent  debtors.  Now 
nothing  is  said  in  the  Act  itself  as  to  this  ordinary  presumption 
regarding  insolvency  being  altered,  and  the  question  is  how  far  it 
can  be  constructively  implied.  The  matter  is  of  practical  import- 
ance, and  we  imderstand  that  in  the  Bill-Chamber  warrants  for 
sequestration  have  not  been,  as  a  rule,  granted  in  such  cases  with- 
out some  evidence  of  insolvency.  It  would  seem,  looking  to  the 
grounds  of  decision  in  the  case  of  Knowles  v.  Crooks,  a  legitimate 
construction  of  the  Act  to  hold  that  some  evidence  should  be 
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required  of  the  debtoi^s  insolvency.  In  that  case  the  debtor 
KhowUs  had  been  incarcerated,  and  was  afterwards  sequestrated  as 
a  notour  bankrupt  In  a  petition  by  him  to  have  the  sequestration 
recalled  on  the  ground  that  notour  bankruptcy  had  not  been 
properly  constituted,  there  being  no  proof  adduced  of  insolvency,  it 
was  held  that  such  proof  was  unnecessary.  His  insolvency  was 
held  to  be  a  legitimate  presumption  from  the  fact  that  he  had  been 
incarcerated  for  pajrment  of  admittedly  just  debts.  The  basis  of 
such  a  presumptio  Juris  is  that  no  person  who  has  the  means  of 
paying  his  debt  will  be  likely  to  suffer  the  indignity  of  ultimate 
diligence  being  executed  against  him.  But  there  is  no  such 
reasonable  presumption  with  regard  to  the  mere  expiry  of  the  days 
of  charge  without  payment.  Such  may  well  occur  from  mere 
inadvertency  on  the  part  of  a  perfectly  solvent  debtor.  On  the 
other  hand,  no  doubt,  it  may  be  urged  that  as  debtors  have  had  a 
privilege  conferred  on  them  in  immunity  from  arrest,  they  must 
pay  all  the  more  attention  to  meeting  their  obligations  as  they  fall 
due  and  are  notified  to  them.  If  the  status  of  bankruptcy  becomes 
affixed  to  them  by  their  disregard  of  a  formally  executed  charge, 
they  must  impute  it  to  their  own  neglect  This  view  may  perhaps 
be  thought  to  receive  some  sanction  from  the  terms  of  the  Act,  but 
on  the  whole  it  is  veiy  difficult  to  maintain.  The  point  may  be 
expected  to  come  up  for  early  decision,  but  meantime  it  would  be 
advisable  for  creditors  petitioning  for  sequestration  to  be  prepared 
with  some  evidence  of  their  debtors'  insolvency,  as  we  cannot  think 
that  a  judge  will  be  disposed  ex  parte  to  hold  a  man  bankrupt  on 
the  mere  assertion  that  he  has  not  paid  his  debt  within  the  days 
prior  to  execution.  What  evidence  of  insolvency  will  be  sufficient 
is  another  question.  Any  indications,  however  slight,  of  intention 
on  the  debtor's  part  to  evade  payment  would  probably  be  held 
sufficient,  because  if  the  debt  of  the  petitioning  creditor  be  due, 
the  fact  that  the  debtor  does  not  offer  payment  of  it  must  raise 
a  strong  presumption  against  his  ability  to  do  so.  Evidence  of 
absconding  would  be  conclusive. 

It  must  be  observed  with  regard  to  the  mode  of  constituting 
bankruptcy — "  by  insolvency  concurring  with  an  extracted  decree 
for  payment  followed  by  the  lapse  of  the  days  intervening  prior  to 
execution  without  payment  having  been  made" — ^that  this  will 
supersede  the  provisious  (not  otherwise  abrogated)  of  section  7  of 
the  Bankruptcy  Act,  by  which  insolvency  concurring  with  sale  of 
any  effects  belonging  to  the  debtor  under  a .  poinding  or  under  a 
sequestration  for  rent  is  declared  to  constitute  bankruptcy.  This 
mode  is  applicable  to  cases  where  no  charge  is  competent  or  neces- 
sary, and  it  accordingly  applies  to  decrees  in  foro  under  the  Small 
Debt^  and  Debts  liecovery^  Acts.  But  it  must  be  kept  in  view 
that  it  is  only  applicable  to  persons  against  whom  imprisonment 
was  formerly  competent.     Accordingly  debtors  in  sums  under  £8, 

*  1  Vict.  c.  41,  sec.  13.  «  30  aud  31  Vict.  c.  96,  sec.  9. 
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6a  8d.,  who  since  5  and  6  Will.  IV.  c.  70,  have  not  been  subject 
to  imprisonment,  cannot  be  made  bankrupt  in  this  way.  Such 
debtors  must  still  be  made  bankrupt  under  the  Bankruptcy  Act 
either  by  execution  of  arrestment,  or  poinding,  or  decree  of 
adjudication,  in  which  cases  a  charge  must  have  been  given,  or  by 
a  sale  under  a  poinding  or  sequestration  for  rents,  in  which  cases 
a  cbarge  is  not  necessary.  Attention  must  be  paid  to  this,  as  it  is 
a  fact  which  may  readily  be  overlooked. 

With  regard  to  the  effect  of  the  Debtors  Act  upon  the  process 
of  cessio  honorum,  it  becomes  a  question  how  far  that  process  in 
its  old  form  remains  of  any  practical  use.  It  is  not  expressly 
abolished.  May  it  be  expected  to  become  obsolete  ?  It  is  clear 
that  it  can  only  take  place  when  notour  bankruptcy  has  been 
constituted  under  the  Bankruptcy  Act  by  imprisonment  or  its 
equivalents.  But  imprisonment  is  now  only  applicable  to  debtors 
for  taxes  and  penalties  due  to  Her  Majesty,  rates,  and  sums  of 
aliment^  The  question  then  is.  How  far  is  cessio  available  in 
these  cases? 

1.  In  the  case  of  imprisonment  for  taxes  and  penalties.     There 

is  no  case  in  which  cessio  has  been  granted  to  a  debtor  for  taxes. 

Such  a  person  becomes  a  Crown  debtor,  and  could  only  be  relieved 

from  imprisonment  by  authority  of  the  Crown.    But  imprisonment 

for  taxes  seldom  or  never  takes  place ;  the  Crown's  privileges  in 

recovering  its  debts  are  to  relieve  the  revenue  of&cers  from  the 

necessity  of  proceeding  to  personal  diligence.     With  regard  to 

debtors  for  fines  and  penalties,  there  will  probably  be  always  a 

certain  number  of  persons  imprisoned  falling  under  this  category. 

It  was  held  in  a  case  under  the  Imprisonment  for  Debt  Act,  1835, 

that  the  penalty  and  expenses  imposed  under  a  Salmon  Fishing 

statute  are  not  civil  debts  so  as  to  exempt  from  imprisonment 

{Lawson  t.  Jopp,  1853,   15  D.   393).     It  seems  very  doubtful 

whether  such  debtors  are  entitled  to  claim  cessio  (see  Law  v.  Dewar, 

12th  December  1795,  M.  11,798:  Thomson  v.  Croom,  1822,  1  S. 

ooo). 

2.  With  regard  to  rates,  meaning  by  that  term  all  sums  assessed 
and  levied  by  local  public  boards  under  statutory  authority.  Un- 
less where  the  particular  statute  declares  to  the  contrary,"  rates 
are  considered  to  be  debts  due  by  the  parties  assessed,  and  diligence 
by  imprisonment  may  be  executed  for  their  recovery.  Thus  by 
the  General  Police  Act,  1862  (25  and  26  Vict  c.  101),  under  which 
a  large  number  of  assessments  is  imposed,  it  is  provided  that  the 
rates  "  may  be  recovered  in  the  same  way  and  manner  as  debts 
are  recoverable  by  the  law  of  Scotland"  (section  107).     In  point 

^  The  classes  of  debtors  excepted  are  exactly  the  same  as  were  excepted  from 
the  provisions  of  5  and  6  Will.  IV.  c.  70,  which  abolished  imprisonment  for 
debt  under  £S,  Ss.  8d. 

*  Such  is  the  case,  for  instance,  with  the  General  Road  Act,  1845,  the  8th 
Kction  of  which  expressly  excludes  the  execution  of  diligence  against  the 
person  {ImrU  v.  M'fVhannel,  1847,  9  D.  493). 
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in  practice ;  factors  have  been  subjected  to  the  penalties  it  imposes 
who  cannot  be  included  in  any  of  the  three  classes  above  mentioned, 
e,g,  trust  factors  {Naime  v.  Bobertsan,  4th  March  1863, 1  M.  515 ; 
Lowe,  19th  October  1872, 11  M,  17).  Now  the  Pupils  Protection 
Act  recites  the  preamble  of  the  Act  of  Sederunt,  and  if  it  had  done 
no  more  than  this,  there  is  no  reason  to  suppose  that  its  scope 
would  have  been  held  to  be  narrower  than  that  of  the  older  Act 
In  point  of  fact  it  is  both  wider  and  narrower.  The  only  judicial 
factors  whom  it  includes  are  factors  loco  trUoris,  factors  Idco  absentis, 
and  curators  bonis  (see  sea  1) ;  on  the  other  hand,  it  is  extended 
to  certain  "  ordinary  "  tutors  and  curators  who  are  not  within  the 
provision  of  the  Act  of  Sederunt.  Its  25th  section  provides  ''  that 
except  as  to  the  mode  of  appointment  and  caution,  the  provisions 
of  this  Act  relating  to  judicial  factors,  or  relating  to  the  office, 
powers,  and  duties  of  the  accountant  appointed  by  this  Act,  shall 
be  applicable,  in  so  far  as  the  same  admit  of  application,  to  every 
person  who  after  the  passing  of  this  Act  shall  be  served  tutor  of 
law  to  any  pupil,  or  appointed  tutor  dative  to  any  pupil  or  insane 
person  or  idiot,  or  served  curator  to  any  insane  person  or  idiot.'* 
And  the  29th  section  provides  that  guardians  of  the  foregoing 
classes  who  have  served  before  the  passing  of  the  Act,  may,  with 
consent  of  their  cautioners,  put  themselves  under  its  provisions. 
Our  correspondent  therefore  is  right  when  he  says  that  curators 
chosen  by  minors  are  not  within  the  Pupils  Protection  Act ;  but 
that  is  because  the  Act  itself  nowhere  includes  curators  of  this 
description:  he  is  wrong  when  he  infers  that  no  "ordinary" 
curators  are  within  the  Act,  for  the  provision  above  quoted  as 
plainly  includes  curators  to  insane  persons  or  idiots,  as  it,  by 
implication,  excludes  curators  to  minors. 

One  main  object  of  the  Pupils  Protection  Act  we  take  to  be  to 
assimilate  as  fSeir  as  possible  the  powers  and  duties  of  most  of  the 
"ordinary"  or  common-law  tutors  and  curators  to  those  of  the 
officers  whom  the  Court  of  Session,  in  the  exercise  of  its  equitable 
jurisdiction,  is  in  the  habit  of  appointing.  Tutors  testamentary 
are  for  obvious  reasons  excluded;  and  so  likewise  for  dififerent  but 
equally  cogent  reasons  are  curators  to  minors.  In  this  last  case, 
however,  the  Act,  instead  of  bringing  about  an  assimilation  between 
the  ordinary  and  the  equitable  guardians,  has  tended  to  perpetuate 
and  intensify  a  difference  which  probably  existed  before ;  for  there 
seems  to  be  no  doubt  that  curators  bonis  to  minors  are  included 
under  the  Act 
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A  VERT  unfortunate  interpretation  has  by  some  Sheriffs  been  put 
upon  the  Sheriff  Court  Act  of  1875  (39  and  40  Vict.  c.  70),  which 
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in  effect  has  abolished  summary  cases  altogether.  Ere  it  passed 
an  ineffectual  attempt  was  made  to  have  the  distinction  between 
ordinary  and  summary  cases — which  was  effected  by  the  initiation 
of  ordinary  actions  by  a  summons,  and  of  summary  proceedings  by 
a  petition — ^preserved.  Parliament  in  its  wisdom  abolished  the 
distinction  so  far  as  form  is  concerned^  and  enacted  that  every 
case  must  be  in  the  form  of  a  petition,  or  as  nearly  as  may  be,  con- 
tained in  Schedule  A  appended  to  the  Act  Any  doubt  as  to  this 
was  terminated  by  the  Court  of  Session's  decision  in  Crazier  v. 
Mae/arlane  &  Co.  (15th  June  1878, 15  Scot.  Law  Bep.  630,  and  5 
Bettie,  936).  But  that  case  went  no  farther  than  to  determine 
the  mere  matter  of  form  of  the  initial  writ.  It  did  not  any  more 
than  the  Act  of  1873  abolish  summary  proceedings,  which  would 
have  been  a  retrograde  movement  In  fact  Schedule  A  recognises 
interim  interdicts  in  the  forms  of  prayer  given,  and  the  note  to  it 
explains  that  ''  the  warrant  may  be  signed  by  the  Sheriff-Clerk 
unless  irUmm  interdict,  sequestration,  or  othef  order,  not  being  an 
order  for  citation  or  warrant  to  arrest,  is  contained  in  the  warrant, 
in  which  case  the  warrant  shall  be  signed  by  the  Sheriff  or  Sheriff- 
Substitute." 

It  is,  however,  held  by  those  who  will  not  recognise  summary 
procedure  in  any  action,  however  urgent,  as  now  competent,  that 
the  Sheriff  must,  in  terms  of  the  warrant  in  Schedule  A,  in  every 
case  order,  not  answers,  but  "  a  notice  of  appearance  within  the 
induciae  of  citation  hereon  under  certification.'  By  this  procedure 
the  provisions  of  section  16,  which  follow  up  the  notice  of  appear- 
ance by  defences  on  ''  the  first  Court  day  after  the  expiration  of  the 
induciae  or  at  the  latest  at  an  adjourned  diet  not  later  than  seven 
days  after  the  expiration  of  the  inducise,"  come  to  be  applicable.  The 
effect  of  this  construction  was,  for  instance,  that  in  a  summary  case 
lodged  in  August,  although  the  induciae  were  shortened,  the  defences 
only  fell  to  be  lodged  at  the  Vacation  Court  in  September,  and  the 
interim  protection  of  the  pursuer's  interests  which  was  sought 
was  beyond  remedy. 

It  would  certainly  be  a  sad  state  of  matters  if  this  were  the  case. 
But  it  does  not  seem  to  do  so.  Summary  proceedings  previous  to 
the  Act  of  1876  fell  to  be  brought  and  disposed  of  under  part  ii. 
of  the  Act  of  Sederunt  of  10th  July  1839,  section  137  et  seq.,  and 
the  Sheriff  is  under  its  provisions  to  order  service  and  answers. 

In  WiUiamsm  v.  M^tatiehlan  (19th  July  1866,  4  Macph.  1091) 
the  Sheriff  Court  Act  of  1853  (16  and  17  Vict  c.  80),  which  con- 
tained a  repealing  clause  (section  51),  was  held  not  to  touch  certain 
provisions  of  the  Act  of  Sederunt,  because  these  could  con- 
sistently stand  alongside  of  the  provisions  of  the  Act  of  1853. 
There  is  no  inconsistency  between  the  statute  and  the  Act  of 
Sederunt  as  regards  summary  causes.  The  use  of  the  words 
** defence"  and  "defences"  (section  16  of  the  statute),  when  inter- 
preted in  the  l^ht  of  practice  as  regulated  by  the  Act  of  Sederunt 
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of  1839/  shows  that  ordinary  and  not  summary  causes  are  meant 
The  reference  to  regular  Court  days  in  the  statute  further  shows  that 
it  is  to  actions  that  can  ahide  these  that  the  provisions  of  section 
16  are  confined.  But  the  most  authoritative  indorsation  of  our 
views  is  to  be  found  in  the  last  Sheriff  Court  Act  of  Sederunt  as  to 
judicial  factors  which  appeared  in  our  last  number.  All  impli- 
cations for  factors  and  for  special  powers  "shall  be  disposed  of 
summarily."  The  first  order  in  the  cause  is  not  to  be  to  enter 
appearance,  but  *'for  answers/'  all  as  provided  by  the  Act  of 
Sederunt  of  1839.  It  is  thus  shown,  fortunately  for  litigants,  that 
they  can  as  of  yore  resort  to  the  Judge  Ordinary  as  well  in  sum- 
mary cases  requiring  extraordinary  despatch  as  in  ordinary  cases. 
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It  is  the  fate  of  bad  decisions  to  be  again  and  again  relied  upon 
by  litigants,  on  the  desperate  chance  of  their  being  of  use  in  cases 
where,  to  use  the  common  expression,  *'  the  pursuer  has  not  a  leg 
to  stand  on."  It  takes  some  time  to  stamp  out  a  wrong  judgment 
on  a  point  of  law.  The  wrong  judgment  stands  recorded  in  the 
reports.  Judges  are  loath  to  give  it  the  quietus  which  they  feel 
it  deserves,  and  from  time  to  time  it  is  presented  to  their  notice, 
until  at  last  a  time  comes  when  it  receives  the  coup  de  grace,  and 
is  sent  out  of  Court,  discredited  finally  and  for  ever.  LoUeys  case 
has  been  a  long  time  of  dying,  but  in  the  case  of  Farnie  v.  Famie 
(43  Law  Times,  737)  it  has  been  disposed  of  apparently  for  good. 
The  facts  of  that  case  are  as  follows :  On  the  13th  of  August  1861 
Harry  Brougham  Famie,  a  domiciled  Scotchman,  married  a  Miss 
Davies,  a  domiciled  Englishwoman,  in  Cardiganshire,  in  Wales. 
Shortly  after  the  marriage  he  returned  to  Scotland  with  his  wife, 
and  resided  there  until  1863,  when  a  decree  of  divorce  was  pro- 
nounced against  him  by  the  Scottish  Court  at  the  suit  of  his  wife, 
on  the  ground  of  his  adulteiy.  Subsequent  to  this  event  he  left 
Scotland  and  settled  in  London,  where  he  married,  on  the  31st  of 
May  1865,  Miss  Alice  Hervey,  at  All  Souls'  Church,  Marylebone. 
After  his  marriage  he  had  his  principal  residence  in  London,  where 
he  followed  the  profession  of  literature.  In  1880  the  second  Mrs. 
Farnie  brought  an  action  of  declarator  of  nullity  of  marriage 
against  her  husband,  on  the  ground  that  the  divorce  obtained  in 
Scotland  was  inoperative,  at  any  rate  in  England,  and  that  there- 
fore at  the  time  she  mairied  him  he  had  another  wife  living. 
There  was  no  dispute  as  to  the  facts,  and  the  case  turned  upon  the 
bare  question  of  the  effect  of  a  Scottish  divorce  upon  an  English 
contract  of  marriage. 

1  See  Sfaeriff-Substitnte  Dove  WilBon's  remarks  in  last  number,  p.  79. 
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The  petitioner  relied  upon  the  decision  in  LoHey'a  case 
(Rnssell  and  Byan's  Criminal  Cases,  237),  where  the  Court  held 
that "  no  sentence  or  act  of  any  foreign  country  or  state  could  dis- 
solve  an  English  marriage  a  vinculo  matrifnonii  for  grounds  on 
which  it  was  not  liable  to  be  dissolved  a  vinculo  matrimonii  in 
England."  This  was  the  footing  on  which  the  case  was  put  by 
the  petitioner,  but  the  Court  pointed  out  that  in  LolUy*8  case  both 
the  parties  were  English,  and  had  never  been  domiciled  in  Scotland, 
and  that  the  matenal  question  in  Mr.  FarnHs  case  was  whether 
the  marriage  was  an  English  marriage  in  the  sense  of  LoUey's  casa 
Mr.  Famie  was  a  domiciled  Scotchman  at  the  time  of  bis  marriage 
with  his  first  wife.  After  the  marriage  he  returned  to  the  countiy 
of  his  domicile,  and  there  he  remained  domiciled  until  after  1863, 
when  his  wife  took  proceedings  against  him  in  the  Scottish  Courts 
on  the  ground  of  his  adultery.  The  result  of  these  proceedings 
was  that  he  was  divorced.  In  1866  he  married  again.  The 
argument  of  the  petitioner  came  to  this,  that  the  first  marriage, 
because  it  was  celebrated  in  England,  was  indissoluble  except  on 
those  grounds  in  which  a  marriage  can  be  dissolved  by  the  law  of 
England  Simple  adultery  entitles  a  wife  to  divorce  by  the  law  of 
Scotland.  Adultery  must  in  England  be  accompanied  by  cruelty 
in  order  to  entitle  a  wife  to  divorce  her  husband.  Mr.  iFamie's 
wife  had  divorced  him  for  adultery,  but,  said  the  petitioner,  the 
marriage  was  not  dissolved,  because  in  England  adultery  would  not 
have  been  enough.  Sir  James  Hannen  had  no  difficulty  in 
deciding  the  case  in  favour  of  the  respondent.  He  pointed  out 
that  LMejfs  case  was  quite  dififerent.  In  that  case  the  marriage 
was  the  marriage  of  two  persons  who  were  English  when  the  cere- 
mony took  place,  and  who  had  not  changed  their  domicile  when 
the  action  of  divorce  was  raised  in  the  Scottish  Courts.  **  I  am  of 
opinion  that  Lolleifs  case  is  only  applicable  to  cases  where  the 
circumstances  are  similar  to  those  in  that  case,  namely,  where 
the  parties  were  domiciled  in  England,  and  that  it  does  not  apply 
to  a  case  where  the  parties  are  domiciled  Scotch,  or  where  the 
husband  is  a  domiciled  Scotchman,  and  when  he  returns  to  the 
place  of  bis  domicile  his  marriage  is  dissolved  there.  In  my  judg- 
ment that  is  a  good  divorce  everywhere." 

From  the  decision  of  Sir  James  Hannen  the  petitioner  appealed, 
and  the  judgment  in  the  Court  below  was  affirmed.  In  the 
coarse  of  his  opinion  Lush,  L.  J.,  said, ''  There  are  anomalies  enough 
already  arising  out  of  the  marriage  laws,  and  we  ought  to  be  very 
careful  not  to  create  another.  In  this  case  we  should  be  creating 
another  of  a  very  serious  kind  if  we  were  to  hold  that  a  man  may 
be  free  in  Scotland,  by  the  law  of  his  own  country,  of  his  own 
home,  to  marry  a  woman  there,  and  yet  to  be  liable  to  be  indicted 
for  that  very  act  if  he  came  over  the  Border  into  this  country. 
That  is  what  we  are  asked  to  do.  I  confess  there  is  something 
about  that  which  shocks  all  one's  notions  of  what  is  right,  and  just, 
and  convenient;  and  if  there  were  no  other  authority,  I  should 
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have  no  hesitation  myself  in  saying  that  Warrender  v.  Warrender 
virtually  decides  the  question,  because  I  hold  it  to  be  a  logical  and 
natural  inference  from  the  decision  there,  that  the  union  which 
was  created  in  England  could  be  dissolved  by  the  Scottish  Court, 
and,  being  dissolved,  can  no  longer  exist  anywhere,  and  wherever 
the  parties  may  happen  to  be,  the  status  is  permanently  altered." 
ZoUei/s  case  was  tried  in  1812.  He  was  married  in  England,  and 
went  to  Scotland,  where  he  committed  adultery.  His  wife  raised 
an  action  against  him,  and  he  was  divorced  by  the  Commissary 
Court  of  Edinburgh.  He  then  returned  to  England  and  married 
a  second  wife.  The  question  as  to  the  validity  of  the  Scottish 
divorce  was  decided  at  his  trial  for  bigamy.  He  pleaded  io 
defence  that  his  first  marriage  had  been  dissolved  by  a  decree  of 
divorce  pronounced  by  the  Scottish  Court.  The  English  judges 
repelled  this  plea,  and  he  was  convicted.  The  judges,  says  the 
report,  were  unanimously  of  opinion  that "  no  sentence  or  act  of  any 
foreign  country  or  state  could  dissolve  an  English  marriage  a  vinculo 
matrimanii  for  grounds  on  which  it  was  not  liable  to  be  dissolved 
in  England."  The  plain  meaning  of  this  decision  was  that  a 
Scotchman  could  go  to  England,  many,  return  to  Scotland,  and 
commit  adultery,  with  the  certainty  that,  although  his  wife  might 
divorce  him  in  Scotland  for  his  adultery,  she  could  never  form  a 
legal  marriage  in  England. 

In  the  case  of  McCarthy  v.  Decaix,  which  was  one  of  the  autjio* 
rities  relied  upon  by  the  petitioner  in  Famie  v.  Farnie,  the  rule 
laid  down  in  Lolley*s  case  was  followed.  In  that  case,  which  was 
tried  in  1831,  a  marriage  between  a  Dane  and  an  Englishwoman 
was  celebrated  in  England.  Their  place  of  domicile  was  Denmark, 
and  in  Denmark  they  were  divorced.  After  the  divorce  the  wife 
returned  to  England,  and  the  question  of  the  validity  of  the  divorce 
by  the  Danish  Court  arose  in  reference  to  certain  rights  of  property 
in  England.  It  was  held  that  the  marriage,  having  been  celebrated 
in  England,  could  not  be  dissolved  by  a  Danish  decree  of  divorca 

These  decisions  were  long  questioned  by  jurists,  and  by  a  series 
of  decisions  have  gradually  been  given  up,  till  at  last  the  decision 
in  Famie  v.  Famie  puts  the  law  of  England  thus,  that  the 
English  Courts  recognise  as  valid  the  decree  of  a  Scottish  Court 
dissolving  the  marriage  of  domiciled  Scottish  persons,  though  the 
marriage  was  solemnized  in  England,  and  the  woman  was  English 
prior  to  her  marriage. 
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Mrs.  Hardcastle  has  admirably  dischaiged  what  must  have  been 
to  her  a  labour  of  love,  the  compilation  of  a  memoir  of  her  dis- 

'  Edited  by  his  daiigbter,  Mrs.  Hardcastle.    London :  John  Murray.    1881. 
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tingnished  father,  Lord  Chancellor  Campbell  Fortunately  for  her, 
and  for  us,  a  copious  and  perfectly  authentic  mass  of  material  lay 
ready  to  her  hand.  The  chief  recreation  of  her  father's  latter 
years  was  found  in  writing  the  lives  of  his  predecessors  in  the 
great  offices  of  Lord  Chancellor  and  Lord  Chief-Justice.  It  may 
novr  be  said  that  he  has  rounded  oS  that  work  by  giving  us  a 
history  of  his  own  remarkable  and  honourable  career;  for  the 
delightful  letters  penned  by  him  from  boyhood  till  old  age,  chiefly 
to  the  members  of  his  immediate  family  circle,  an  autobiography 
commenced  in  1842  and  carried  down  to  1847,  and  a  journal,  in 
which  from  that  date  till  the  end  of  his  life  he  made  occasional 
entries,  constitute  the  chief  bulk  of  this  work.  For  the  taste,  how- 
ever, with  which  the  selections  have  been  made,  and  for  the  tact 
and  skill  with  which  they  have  been  woven  into  a  well-knit  and 
interesting  narrative,  his  daughter  is  entitled  to  every  Credit. 

John  Campbell,  like  so  many  distinguished  Scottish  lawyers, 
was  a  son  of  the  manse.  He  was  born  at  Cupar,  in  Fife,  in  Sep- 
tember 1779.  His  father,  afterwards  Dr.  Campbell,  and  for  many 
years  the  highly  venerated  minister  of  the  first  charge  there,  was 
then  incumbent  of  the  second  charge.  His  mother,  as  her  son 
relates  with  pardonable  pride,  was  one  of  the  good  old  baronial 
stock  of  Halyburton,  and  was  a  woman  of  high  education,  much 
cultivation,  and  with  a  very  warm  heart.  John,  the  third  child 
of  a  family  of  seven,  was  in  his  earlier  childhood  exceedingly 
delicate;  but,  thanks  to  the  tender  nursing  of  his  mother  and  a 
faithful  domestic,  Mary  Bruce,  whom  he  affectionately  commemor- 
ates in  his  autobiography,  grew  up  into  a  sturdy  boy.  Along  with 
his  elder  brother,  George,  he  was  sent  to  the  Grammar  School  at 
Cupar,  where  he  acquired  a  fair  knowledge  of  Latin,  but  not,  of 
coarse,  in  the  exact  way  in  which  it  was  taught  in  the  great 
English  schools.  Hence  he  tells  us  that  when  he  ventured,  as  he 
occasionally  did  at  the  Bar  and  in  Parliament,  on  a  Latin  quota- 
tion, it  was  always  with  fear  and  trembling,  and  he  congratulates 
himself  on  having  avoided  the  fiascos  in  pronunciation  which  are 
imputed  to  Burke  and  Mackintosh. 

In  1790,  when  Campbell  was  only  eleven  years  old,  he  and  his 
elder  brother  were  sent  to  St.  Andrews  University.  Did  space 
permit,  it  would  be  interesting  to  dwell  on  his  description  of  their 
life  at  that  seat  of  learning,  a  sort  of  life  that  has  been  long 
unknown  at  our  Scottish  colleges,  and  more  approaching  in  some 
features  that  of  Oxford  and  Cambridge.  During  the  eany  part  of 
his  course  he  lived  in  lodgings  in  the  town,  and  during  the  latter 
in  a  little  room  in  the  College  of  St.  Salvator.  Here  the  exhibi- 
tioners and  bursars  dined  together  in  the  hall,  the  other  students 
frequenting  a  sixpenny  ordinary  in  the  city.  It  was  then  quite 
unusual  for  undergraduates  to  proceed  to  the  degree  of  Bachelor 
of  Arte,  and  so  Campbell,  without  doing  so,  entered  the  Divinity 
Hall  at  St  Mary's  College  in  1796  as  a  student  of  theology.    This 
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was  in  accordance  with  hia  &ther'8  wish  (in  which  he  himself 
thoroughly  acquiesced)  that  he  should  embrace  the  Choich  as  his 
profession.  After  spending  three  years  in  the  study  of  divinity 
he  was  appointed,  on  the  recommendation  of  the  Principal  of  the 
University,  tutor  to  the  son  of  a  Mr.  Webster,  a  London  merchant, 
and  in  March  1798  he  started  for  the  south  to  take  up  the  duties 
of  his  appointment  During  his  coU^e  career  he  does  not  seem 
to  have  been  a  distinguished  student;  but  he  tells  us  that,  while 
he  confined  lus  theological  studies  to  attendance  at  the  lectures, 
his  reading,  although  more  ardent  than  judicious,  was  omnivorous. 
His  remarks  upon  the  professors  of  his  time  at  St  Andrews  are 
interesting ;  and,  while  he  did  not  leave  it  a  great  scholar,  the  love 
of  reading  and  the  thirst  for  knowledge  generally  that  he  acquired 
during  these  years  stood  him  afterwards  in  good  stead.  We  find 
him  in  old  age  rejoicing  that  he  had  in  Us  youth  imbibed  and 
cultivated  this  taste  for  letters,  which  never  died  within  bim,  and 
which  he  continued  to  foster  as  sedulously  as  was  consistent  with 
the  distractions  of  an  always  busy  life. 

No  thought  was  farther  from  his  mind,  it  would  appear,  when 
he  crossed  the  Border  than  that  his  was  to  be  anything  more  than 
a  temporary  sojourn  in  the  south.  He  had  made  up  his  mind  to 
enter  the  Church,  not  looking  forward  to  the  prospect  indeed  with 
enthusiasm,  but  with  content  The  feeling  uppermost  with  him 
seems  to  have  been  one  of  satisfaction  at  the  opportunity  afforded 
him  of  enlarging  his  views  and  seeing  a  little  of  the  world  before 
entering  on  his  last  year  of  divinity  study,  and  eventually  settling 
down,  as  his  father  had  done  before  him,  in  some  quiet  country 
living.  One  thing  is  quite  certain,  that  could  his  worthy  father 
have  foreseen  what  the  outcome  of  this  engagement  was  to  be, 
every  obstacle  would  have  been  thrown  in  the  way  of  the  boy 
accepting  it  Years  after,  when  his  son  had  acquired  a  consider- 
able practice  and  no  mean  position  at  the  Bar,  but  before  he  had 
come  prominently  to  the  front,  it  is  easy  to  see  that  the  good 
Doctor  still  regretted  the  change  in  his  walk  in  life,  and  considered 
that  he  would  have  done  better  for  himself  by  sticking  to  the  Kirk 
than  by  tempting  the  perils  of  so  precarious  a  profession  as  the 
Bar. 

But  the  die  was  cast  Campbell  performed  his  tutorial  work, 
as  he  did  every  duty  through  life  that  fell  to  him,  with  conscientious 
care.  The  company  he  met  in  the  house  does  not  seem  to  have 
been  much  to  ms  mind,  consisting,  as  he  tells  us,  chiefly  of  West 
India  merchants  and  East  India  captains,  whose  talk  ran  on  the 
price  of  sugars,  the  rate  of  freights,  and  the  trifling  gossip  of  the 
day.  He  had,  however,  some  good  introductions  to  friends  of  his 
father,  many  of  them  made  while  the  latter  was  tutor  to  the  Earl 
of  Br^ulalbane,  and  at  their  houses  he  had  the  advantage  of  being 
introduced  to  the  society  of  men  of  literary  taste;  He  frequented, 
among  others,  the  house  of  Dr.  William  Thomson,  an  old  college 
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friend  of  his  father,  and  at  his  suggestion  he  made  his  first 
attempt  in  literature,  in  the  form  of  an  essay  in  support  of  a  Legis- 
lative Union  with  Ireland.  It  was  never  fated  to  see  the  light,  as, 
though  some  parts  met  with  Thomson's  approval,  others  were  by 
him  80  severely  criticised  that  the  young  author  committed  the 
manuscript  to  the  flames.  Thomson  afterwards  became  editor  of 
the  Annual  Register,  and  to  its  columns  Campbell  contributed 
some  historical  articles. 

Campbell  also  made  a  point  of  attending  the  theatres  as  often  as 
he  had  an  opportunity.  He  tells  us  that  he  was  wretched  till  he 
had  been  in  the  House  of  Commons.  At  last  he  obtained  a  mem- 
ber's order  for  a  night  on  which  a  great  debate  was  expected  on 
ilr.  Wilberforce's  motion  for  the  abolition  of  the  slave  trade.  He 
was  fortunate  in  hearing  what  he  pronounces  one  of  the  finest 
debates  of  the  most  splendid  era  in  the  House  of  Commons,  a 
debate  in  which  Wilberforce  and  Fox  and  Windham  took  part. 
After  that,  to  use  his  own  words,  he  "  could  no  longer  have  been 
satisfied  with  being  Moderator  of  the  General  Assembly." 

He  continued  to  act  as  Mr.  Webster's  tutor  for  other  two  years, 
although  on  the  removal  of  the  family  to  London  he  no  longer 
resided  under  their  roof,  but,  greatly  to  his  own  gratification,  in 
adjoining  lodgings.  During  that  time  it  appears  from  his  letters 
that  the  idea  of  returning  to  Scotland  was  becoming  more  and 
more  distasteful  to  him.  Probably  with  a  view  of  not  vexing  his 
father,  he  never  announced  his  determination  to  seek  a  career  in 
London  in  so  many  words ;  but  we  find  him  taking  every  step  to 
secure  some  mode  of  livelihood  there  when  his  existing  engage- 
ment should  come  to  an  end,  and  actually  expressing  pleasure  that 
attempts  to  get  him  nominated  to  a  Living  in  Scotland  had  failed. 
During  this  time,  besides  contributing  a  good  many  papers  to  the 
Annual  Begister,  he  did  some  critical  work  on  a  paper  called  the 
Oracle. 

In  1799  he  announced  to  his  father  that  he  had  resolved,  after 
a  due  consideration  of  the  risk  he  was  running,  to  study  for  the 
Enghsh  Bar.  He  had  become  acquainted  in  St  Andrews  with 
Serjeant  Spankie,  the  editor  and  one  of  the  proprietors  of  the 
Morning  Chronicle  newspaper.  From  this  gentleman,  to  whom  be 
stated  his  views  and  his  difficulties,  he  received  the  offer  of  an 
engagement  on  that  paper.  This  fixed  his  resolution.  A  small 
but  sufficient  income  was  thus  secured  him,  and  he  finally  east  all 
thoughts  of  the  Church  behind  him,  and  sturdily  betook  himself  to 


After  a  flying  visit  to  Scotland,  he  entered  himself  at  Lincoln's 
hm  on  the  3rd  of  November  1800.  In  a  letter,  written  to  his 
brother  shortly  before  this,  he  gives  his  views  on  his  chances  in 
the  profession,  and,  though  it  is  conceived  partly  in  a  spirit  of 
badinage,  it  is  evident  that  his  hopes  were  high  and  his  determi- 
nation steadfast  to  succeed,  if  by  steady  effort  success  was  to  be 
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achievecL  Part  of  this  letter  is  interestiDg,  both  as  giving  an 
insight  into  his  feelings  on  entering  the  profession,  where  he  was 
destined  to  snch  brilliant  success,  and  as  containing  a  jocular 
prophecy  of  the  splendour  of  his  career,  which  was  to  be  more 
than  fuhSlled  by  the  reality : — 

''In  the  visions  of  fancy  I  sometimes  flatter  myself  he  [his 
father]  may  see  me  at  no  distant  period  attaining  to  professional 
eminence,  and  a  greater  man  than  I  would  possibly  be  by  entering 
the  Church.  One  single  speech  or  one  single  publication  may  be 
the  means  of  making  my  fortune.  Giving  evidence  of  the  pro- 
foundest  ability  in  Scotland  is  like  a  flower  wasting  its  fragrance 
in  the  desert,  or  a  gem  sparkling  at  the  bottom  of  the  ocean,  whose 
lustre  i&  marked  only  by  the  stupid  inhabitants  of  the  deep. 
Although  I  am  friendless  at  present,  I  am  not  sure  that  it  ought 
to  be  assumed  that  I  shall  be  without  friends  six  years  hence. 
During  that  long  period  surely  some  opportunity  will  occur  of 
forming  desirable  connections,  and  every  opportunity  I  shall  sedu- 
lously improve.  In  about  six  years  after  I  am  called  to  the  Bar, 
I  expect  to  have  distinguished  myself  so  much  as  to  be  in  posses- 
sion of  a  silk  gown  and  a  seat  in  Parliament  I  shall  not  have 
been  long  in  the  House  of  Commons  before  I  interest  the  Minister 
in  my  favour,  and  am  made  Solicitor-General  The  steps  then, 
though  high,  are  easy,  and  after  being  a  short  time  Attorney- 
General  and  Master  of  the  Eolls,  I  shall  get  the  seals  with  the 
title  of  Earl  Auld  Kirkyard.  I  am  sorry  that  this  last  sentence 
has  escaped  me,  as  it  is  the  only  one  that  does  not  come  from  my 
heart,  and  as  it  tends  to  throw  an  air  of  ridicide  over  everything  I 
have  said.  At  the  same  time  I  do  not  think  that  Lord  Thurlow, 
Lord  Loughborough,  Lord  Kenyon,  or  Lord  Eldon  had  a  better 
chance  at  my  age  of  filling  their  high  offices  than  I  now  have  of 
succeeding  them.  There  is  nothing  like  aiming  at  something 
great.  '  Bade  a  goon  o'  gowd,'  etc.  Say  every  day, '  I  will  be  Lord 
High  Chancellor  of  Great  Britain,'  and  you  will  be  made  a  Puisne 
Judge  of  the  Court  of  Common  Pleas." 

Bright  visions  truly — dreamed  by  many  a  neophyte.  The 
writer  of  the  above  letter,  however,  had,  in  addition  to  his  great 
abilities,  a  fund  of  quiet,  resolute  determination,  combined  with  no 
little  cautious  daring,  that  always  stood  him  in  good  stead.  To 
such  a  man  success  was  almost  a  certainty,  the  only  real  question 
being  as  to  the  amount  of  that  success.  His  characteristic 
qualities  are  very  strikingly  shown  in  the  next  few  years  of 
Campbell's  life.  During  the  greater  part  of  these  he  was  engaged  on 
the  press,  first  as  a  reporter,  and  latterly  as  a  literary  and  dramatic 
critic.  During  three  sessions  he  attended  in  the  gallery  of  the 
House  of  Comraous,  and  in  after  years  he  was  wont  to  express  his 
strong  sense  of  the  great  benefit  he  derived  from  his  labours  there. 

"I  cannot  conceive,"  he  writes  in  his  autobiograpliy,  "a  more 
improving  exercise  than  this  for  a  young  man  who  aspires  to  be 
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an  orator.  It  is  well  to  translate  the  orations  of  Demosthenes  and 
Cicero ;  hut  it  would  he  still  hotter,  it'  the  opportunity  existed,  to 
report  the  orations  of  a  Chatham  and  a  Burke.'' 

He  also  attended,  though  only  from  interest  and  curiosity, 
frequently  in  the  House  of  Lords,  and  seems  to  have  been  much 
impressed  by  the  force  and  eloquence  of  Thurlow. 

His  occupation  as  a  dramatic  critic  brought  him  much  into  con- 
tact with  the  leading  actors  and  actresses  of  the  day.  He  belongtad 
to  a  club  of  which  many  of  the  former  were  members,  and  occa- 
sionally dropped  in  at  the  Cider  Cellars,  where  Dr.  Person  and 
George  Nicholl  were  cocks  of  the  walk.  But  his  chief  associates 
at  this  time  seem  to  have  been  Spankie  and  his  set.  A  valuable 
friendship  also  now  made  was  that  of  Sugden,  afterwards  Lord  St. 
Leonards.  He  never  seems  to  have  looked  on  the  press  as  more 
than  a  means  to  an  end,  and,  contented  with  the  modest  living  it 
afforded  him,  he  made  no  effort  greatly  to  extend  his  literary  con- 
nection and  employment  During  these  years  he  made  occasional 
trips  into  the  country,  and  once  had  a  short  run  across  to  France, 
of  all  of  which  he  gives  pleasing  and  animated  accounts  in  his 
letters;  but  during  this  period,  and  for  long  to  come,  his  vaca- 
tions were  very  scanty. 

In  1804  he  became  a  pupil  in  the  oflSce  of  Mr.  Tidd,  a  famous 
special  pleader.  For  the  fee,  which  he  had  to  pay  on  entry,  he 
\vas  indebted  to  his  elder  brother,  who  now  held  a  lucrative 
appointment  in  India — an  assistance  on  this,  and  on  other  occa- 
sions, generously  granted  and  as  frankly  accepted.  In  Tidd's  office 
be  found*about  a  dozen  pupils.  Of  these  only  two  or  three  even 
pretended  to  apply  themselves  seriously  to  work.  The  beuofit  he 
derived  from  the  pleadings  that  now  passed  through  his  hands  was 
very  great,  and  the  aid  he  gave  to  Mr.  Tidd  so  valuable  that,  on 
the  expiry  of  his  year  of  pupilage,  the  latter,  having  been  deprived 
of  the  services  of  his  manager,  engaged  him  in  his  place  for  a  period 
of  two  years,  to  end  at  Michaelmas  1806.  For  some  time  after 
entering  on  his  new  post  he  continued  his  connection  with  the 
staff  of  the  Chronicle,  but  in  1805  he  finally  relinquished  press- 
vork.  On  the  28th  of  December  in  that  year  he  writes  his 
brother: — 

*"  I  am  no  longer  a  '  newspaper  man.'  I  could  not  conceal  from 
you  the  growing  dislike  which  I  felt  to  the  business  of  criticising. 
The  reason  that  at  last  made  me  cut  and  run  was  my  literary  fame 
having  reached  the  ears  of  one  or  two  men  in  the  office.  For  near 
two  years  I  continued  to  keep  it  all  snug,  but  I  waa  not  able  to  do 
so  any  longer.  ...  I  feel  great  satisfaction  in  this  step.  My  mind 
is  relieved  from  an  oppressive  sense  of  degradation,  and  I  shall  now 
proceed  with  more  spirit  and  alacrity." 

Many  ridiculous  stories  have  found  credence  of  the  strange 
mistakes  made  by  Campbell  in  his  critical  capacity.  He  himself, 
however,  tells  us  of  the  nearest  approach  to  a  serious  blunder  he 
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ever  made,  and  as  he  does  not,  as  a  rule,  suppress  a  good  story 
because  it  tells  against  himself,  it  may  be  taken  for  granted  that 
most,  if  not  all,  of  the  others  are  inventions.  He  was  too  exact 
and  careful  in  the  performance  of  all  work  that  he  undertook  to 
have  been  so  inaccurate  and  slipshod  in  this  as  he  has  sometimes 
been  represented. 

"  On  one  occasion,"  says  his  autobiography,  "  when  *  Bomeo  and 
Juliet '  was  acted  at  Covent  Garden,  I  was  obliged  to  stay  and  draw 
a  long  and  difficult  plea,  which  must  be  on  the  file  next  morning 
to  prevent  judgment  being  signed.  For  the  first  and  only  time  in 
my  life  I  wrote  a  conjectural  criticism,  without  having  witnessed 
the  performance ;  and  I  commented  upon  the  Monument  scene  aa 
it  is  in  Shakespeare,  where  Someo  dies  from  the  poison  before  JuUet 
awakes  from  her  trance.  Having  handed  this  to  the  printer,  I 
proceeded  for  a  little  relaxation  to  the  Cider  Cellar  in  Maiden 
Lane.  There,  to  my  horror  and  consternation,  I  heard  from  a 
person,  who  Imd  been  present,  that  this  scene  was  that  night  repre- 
sented according  to  the  alteration  of  Gibber,  who  makes  Juliet  to 
awake  while  Bomeo  is  still  alive  but  after  he  has  swallowed  the 
poison,  which,  in  his  ecstasy  at  her  revival,  he  forgets  till  he  feels 
its  panga  I  ran  to  the  Morning  Chronicle  office,  altered  my 
criticism,  and  introduced  a  compliment  to  the  spirited  and 
tender  manner  in  which  Bomeo  exclaimed,  'She  lives,  she 
moves,  and  we  shall  still  be  happy!'  Except  on  this  occasion, 
when  I  had  taken  care  to  say  nothing  that  could  injure  any  one, 
I  can  truly  declare  that  my  criticisms,  whether  well  or  ill  founded, 
were  the  result  of  my  own  observation,  and  expressed  my  genuine 
opinion/' 

On  the  15th  of  November  1806  he  was  called  to  the  Bar  at 
Lincoln's  Inn,  having  been  proposed  by  Sir  Vicary  Gibbs.  He 
had  some  hopes  of  at  once  obtaining,  through  Lord  Erskine,  an 
appointment  as  Commissioner  of  Bankrupts,  which  would  have 
brought  him  in  about  £200  a  year,  and  not  interfered  with  his 
chance  of  professional  employment.  This  came  to  nothing,  bat 
Mr.  Tidd  procured  him  an  engagement  to  assist  a  barrister  who  was 
writing  a  book  on  partnership,  and  stipulated  that  his  share  of 
the  pay  should  be  £75.  The  same  friend  was  able  to  send  a  little 
business  in  his  way.  Having  no  connection  on  any  circuit,  he 
chose  the  "  Home,"  as  being  the  least  expensive,  and  at  once  began 
attendance  at  the  Surrey  sessions.  There  were  some  fa^ttioms  names 
among  the  leaders  there,  Garrow,  Shepherd,  and  Best  being  in  their 
prime.  The  chief  share  of  the  junior  business  fell  to  a  very  few 
men,  the  greater  part  being  monopolized  by  Lawes  and  Marryat, 
"two  old  weazened  special  pleaders  who  knew  the  difference 
between  case  and  trespass — and  little  more."  They  seem  to  have 
all  lived  very  pleasantly  together,  and  Campbell  gives  us  many 
graphic  stories  of  the  high  jinks  at  the  mess  and  the  mock 
solemnities  of  the  Grand  Court,  in  which  they  tried  one  another 
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on  charges  of  breaches  of  etiquette  and  the  like.  At  the  end  of 
the  first  year  he  was  rather  despondent  about  his  prospects.  He 
had  acted  occasionally  as  "  devil "  to  Marryat  in  answering  cases, 
but  his  whole  professional  income  amounted  to  only  £50. 

In  December  1807  he  entered  into  an  engagement  with 
Butterworth,  the  great  law  publisher,  to  report  Nisi  prius 
decisions  of  Lord  EUenborough,  to  whose  Court  of  King's  Bench 
he  had  attached  himself  in  London.  On  account  of  the  war  in 
which  we  were  then  involved  with  Napoleon  an  immense  number 
of  new  questions  had  arisen  between  underwriters  and  merchants, 
between  foreign  consigners  and  English  factors,  between  shipowners 
and  shippers  of  goods.  The  critical  nature  of  affairs  also  gave  rise 
to  vast  speculation,  which  in  its  turn  led  to  an  enormous  mass  of 
bankruptcy  litigation.  Campbell  tells  us  that  he  suppressed  a 
great  njany  of  Lord  EUeuborough's  decisions  which  were  incon- 
sistent with  former  decisions  or  recognised  principles : — 

"  When  I  arrived  at  the  end  of  my  fourth  and  last  volume  I  had 
a  whole  drawer  full  *  of  bad  EUenborough  law.'  The  threat  to  publish 
this  I  might  have  used  as  a  weapon  of  offence  when  he  was  rude 
to  me ;  but  his  reputation  is  now  secure,  for  the  whole  collection 
was  reduced  to  ashes  in  the  great  fire  in  the  Temple." 

The  publication  of  these  reports  was  very  beneficial  to  Campbell 
in  more  ways  than  one.  It  afforded  him  a  safe  source  of  revenue, 
it  gave  him  constant  and  useful  employment,  and  great  familiarity 
with  case  law.  It  also  brought  him  into  contact  with  both  leading 
counsel  and  attorneys,  and,  though  EUenborough  at  first  seemed 
rather  to  resent  the  publication,  he  latterly  highly  approved  of  it ; 
and  it  is  evident  that,  in  spite  of  the  frequent  disputes  between 
them  that  afterwards  took  place  in  Court,  the  Chief-Justice  both 
respected  and  liked  his  quondam  reporter.  For  the  next  year  or 
two  his  progress  in  practice  was  very  slow ;  but  by  degrees  he 
came  to  be  known  as  a  good  lawyer  and  a  safe,  reliable  counsel, 
and  though  some  of  his  juniors,  and  notably  Brougham,  shortly 
far  outstripped  him  in  business,  by  the  end  of  three  or  four  years 
he  was  in  steady  employment.     In  1810  he  writes : — 

"  From  my  steady  attendance  at  Court  and  in  chambers  I  am  con- 
sidered by  a  certain  set  of  my  acquaintances  as  a  plodder,  and  only 
lit  for  professional  drudgery.  Now,  although  1  have  resolutely 
submitted  to  drudgery,  as  my  only  chance  of  success  in  my  pro- 
fession, and  my  only  road  to  elevation,  I  conceive  there  are  not 
many  to  whose  dispositions  it  is  less  congenial.  Shall  I  ever  b« 
able  to  show  that  1  make  myself  a  slave  for  the  sake  of  power  and 
distinction  ?" 

It  is  curious  to  notice  at  this  time  his  annoyance  at  the  difficulty  he 

felt  in  casting  off  his  Scottish  accent    He  took  infinite  pains  to  do  so, 

but  not  with  absolute  success,  as,  like  Jeffrey,  he  acquired  a  mincing 

pronunciation  which  impaired  materially  the  force  of  his  delivery. 

After  nearly  four  years'  regular  attendance  on  the  "Home"  Circuit 
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lie  excbaDged  it  for  the  "  Oxford."  This  step  was  not  taken  without 
consideration,  and  his  remarks  npon  the  reasons  which  induced 
him  to  it  are  very  characteristic.  Any  hope  of  rapid  adrance  on 
the  former  seemed  precluded  by  the  large  number  of  men  in  full 
practice,  and  so  he  set  himself  carefully  and  minutely  to  inquire 
on  what  other  circuit  the  chances  seemed  roost  favourable,  noting 
the  amount  of  business,  the  number  of  men  in  practice,  whether 
they  were  likely  to  be  soon  removed  by  promotion  or  death,  and 
also  most  carefully  ascertaining  with  what  sort  of  competitors  of 
about  his  own  standing  a  newcomer  would  have  to  contend.  After 
mature  deliberation  he  chose  the  Oxford.  This  was  a  comparatively 
small  circuit  The  few  leaders  seemed  not  unlikely  to  be  soou 
removed,  and,  on  their  places  being  taken  by  the  men  in  consider- 
able junior  practice,  Campbell  felt  that  he  had  no  reason  to  fear 
being  more  than  able  to  hold  his  own  among  the  rest,  in  whose 
ranks,  he  says,  "there  was  scarcely  anything  but  classical  scholars 
and  men  of  fashion." 

The  i*esult  more  than  justified  the  correctness  of  his  calculations. 
From  the  very  first  he  obtained  a  fair  share  of  business,  and  by 
the  end  of  the  year  1811  he  was  in  receipt  of  a  professional  income 
of  about  £1000  a  year.  The  greater  portion  of  this  was  made  ou 
circuit,  but  he  was  also  creeping  into  a  steady  London  business. 

Campbell  seems  till  now  to  have  kept  himself  pretty  much 
aloof  from  general  society.  His  reporting  made  lai^e  claims 
ou  his  time,  and,  while  he  was  struggling  with  limited  means, 
he  probably  had  not  the  opportunity  or  inclination  of  moving 
in  the  sort  of  society  to  which  he  always  aspired.  His  most 
intimate  friends  at  this  time  seem  to  have  been  Coltman,  a  fellovr 
of  Trinity  College,  Cambridge,  afterwards  a  Justice  of  the  Common 
Pleas,  and  a  Mr.  Tancred,  a  fellow-pupil  at  Tidd's  and  his  close 
friend  through  life.  He  also  saw  a  good  deal  of  Brougham  and 
Sugden.  But,  once  he  felt  his  position  in  the  profession  becoming 
assured,  he  resolved  to  cultivate  polite  society.  One  at  any  rate 
of  the  steps  which  he  adopted  with  this  view  can  hardly  be  read 
of  without  a  smile,  as  most  amusingly  narrated  in  his  letters. 
Having  made  up  his  mind  to  take  lessons  in  dancing,  he  thus 
records  the  assiduity  with  which  he  attended  the  lessons  of  the 
master  he  had  selected : — 

"  I  did  not  engage  in  special  pleading  with  more  eagerness.  I 
Avent  to  my  instructor  regularly  every  morning  at  ten,  and  two 
or  three  times  a  week  I  returned  in  the  evening.  You  may  be 
sure  I  was  frightened  out  of  my  wits  lest  I  should  be  seen  by  any 
one  I  knew.  I  -might  have  met  an  attorney's  clerk,  accustomed  to 
bring  me  papers,  or  possibly  my  own  clerk.  It  required  some 
courage  to  face  this  danger,  and  I  give  myself  infinite  credit  for  tlie 
ell'ort  I  have  made.  ...  I  entered  by  the  name  of  Smith,  but 
my  usual  appellation  is  '  The  Gentleman.'  ...  If  you  were  to 
see  me  perform,  you  would  call  me  Le  dieu  de  la  danse.    Seriously, 
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I  am  '  qualified  to  join  the  most  polite  assemblies/  according  to  the 
advertisement  which  attracted  me." 

Campbell's  father-in-law,  Scarlett,  afterwards  said  of  him,  that, 
if  he  had  made  up  his  mind  to  become  an  opera-dancer,  he  might 
not  have  danced  so  well  as  Vestris,  but  would  certainly  have  got  a 
larger  salary. 

About  this  time  too  he  joined  the  "  Verulam  Club,"  a  society 
which  comprised  in  its  membership  most  of  the  leading  members 
of  the  Bar,  and  was  housed  in  sumptuous  quarters  in  Lincoln's  Inn 
Fields.  His  practice  still  continued  to  grow,  and  at  the  end  of 
1816  he  issued  the  last  number  of  his  reports,  and  at  the  same  time 
set  up  a  curricle  and  a  couple  of  riding-horses. 

Among  other  houses  which  Campbell  frequented  in  these  days 
was  that  of  Scarlett,  to  whose  eldest  daughter,  Mary,  he  became 
deeply  attached.  His  suit  at  first  did  not  prosper.  On  his  rejec- 
tion he  became  very  despondent,  but  from  this  gloom  he  soon 
recovered,  and  in  little  less  than  a  year  he  became  her  affianced 
husband.  The  marriage  took  place  in  September  1821.  This 
union  proved  a  very  happy  one,  and  the  occasional  insights  we  get 
into  the  busy  lawyer^s  peaceful  domestic  life  are  among  the  most 
pleasing  features  of  the  book. 

He  bad  now  attained  such  a  position  in  his  profession  that  he 
felt  he  could  not  long  delay  making  an  attempt  to  enter  Parliament. 
Hitherto  his  political  opinions  do  not  seem  to  have  been  very 
decided,  though  he  always  had  tended  towards  the  Whig  party. 
But  a  definite  choice  had  at  last  to  be  made,  and  accordingly  he 
declared  openly  for  the  Whigs,  got  himself  proposed  for  "  Brooks'," 
and,  somewhat  to  his  own  astonishment,  was  elected. 

In  1826  he  made  his  first  bid  for  Parliamentary  honours  at 
Stafford;  but  he  was  unsuccessful.  On  a  vacancy  shortly  afterwards 
occurring  in  the  same  constituency,  he  did  not  renew  the  attempt, 
influenced  no  doubt  to  some  extent  by  the  enormous  expense  a 
contest  in  that  most  corrupt  constituency  entailed.  Some  con- 
solation for  this  defeat  was  found  in  his  elevation  in  the  subsequent 
year  to  the  rank  of  Queen's  Counsel  After  obtaining  his  silk  gown, 
he  rapidly  gained  the  undoubted  lead  on  his  circuit,  and  his  London 
business  also  grew  apace.  His  professional  position  at  this  time 
seems  to  have  been  only  second  to  the  very  few  foremost  men  at 
the  Bar,  of  whom  Scarlett,  his  father-in-law,  was  by  far  the  most 
conspicuous. 

Campbell's  success  was  now  fully  established,  and  he  began  con- 
fidently to  look  forward  to  being  appointed  one  of  the  law  officers  of 
the  Crown.  In  1828  he  was  appointed  a  member  of  the  Commission 
for  the  Reform  of  the  Law  of  Keal  Property,  and  was  placed  first  in 
the  Commission,  an  honour  that  seems  to  have  been  highly  gratify-^ 
ing  to  him.  In  1829  he  refused  a  puisne  judgeship.  In  1830,  on 
^  vacancy  again  occurring  for  Stafford,  he  was  tempted  to  stand, 
Mud  was  on  this  occasion  returned.    His  expenses  were  very  heavy, 
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though  he  is  consoled  by  the  thought  that  some  other  lawyers  were 
worse  oil  than  himself,  having  spent  larger  sums  to  no  pnipose.  At 
first  he  took  his  seat  on  the  cross  benches,  and  in  spite  of  his  hav- 
ing hoisted  the  Whig  flag  by  becoming  a  member  of"  Brooks'/'  seems 
not  to  have  identified  himself  very  closely  with  either  party. 
This  state  of  mind,  however,  did  not  long  continue,  for  in  his  auto- 
biography, writing  of  the  year  1830,  he  says,  after  quoting  la  para- 
graph  in  the  King's  Speech  which  seemed  to  contain  an  open 
defiance  of  all  Liberals : — 

*'  This  was  quickly  followed  up  by  the  famous  declaration  of  the 
Duke  of  Wellington  in  the  House  of  Lords,  that  the  representative 
system,  as  actually  existing,  was  absolute  perfection,  and  that  he 
should  consequently  feel  bound  to  oppose  any  alteration  in  it. 

**  My  part  was  taken,  and  I  resolved  to  form  a  close  alliance  with 
those  who  were  to  stand  up  for  the  liberties  of  mankind/' 

It  is  not  necessary  to  dwell  on  Campbell's  political  career.  He 
remained  firmly  attached  to  the  party  he  had  chosen.  He  did  not 
often  speak  in  the  House,  except  upon  legal  topics.  He  took,  how- 
ever, a  strong  interest  in  the  passing  of  the  Seforro  Bill  of  1831, 
and  throwing  up  a  large  number  of  briefs  at  Shrewsbury,  reached 
London  just  in  time  to  vote  for  the  second  reading.  After  the 
passage  of  the  Bill  of  1832  he  became  member  for  Dudley,  and  was 
appointed  Solicitor-General,  the  Attorney-General  being  Home,  a 
Chancery  barrister.  It  was  arranged  that  Campbell  was  to 
conduct  all  Government  prosecutions  in  the  King's  Bench,  and 
that  a  judgeship  should,  as  soon  as  possible,  be  conferred  upon 
Home.  In  February  1834  he  received  his  patent  as  Attorney- 
General,  but  on  seeking  re-election  at  Dudley  was  defeated.  For 
three  months  he  was  without  a  seat,  though  attempts  were  made 
to  secure  an  opening  for  him  in  various  places.  At  length,  on 
Jeffrey  being  elevated  to  the  Scottish  Bench,  he  was  invited  to 
stand  for  Edinburgh.  It  was  very  doubtful  if  a  Government  can- 
didate would  succeed  there,  but  Campbell  resolved  to  make  the 
attempt,  and  had  a  clear  majority  over  both  his  Tory  opponent, 
Mr.  Learmonth,  and  his  Eadical  one,  Mr.  Aytoun.  Campbell  tells 
us  that  he  thought  his  return  for  Edinburgh  was  not  over-grateful  to 
Brougham,  who  "  was  evidently  a  little  disheartened  at  the  notion 
of  my  becoming  member  for  the  Scottish  metropolis,  and  would 
have  been  much  better  pleased  to  see  me  filling  an  obscure, 
dependent  seat" 

In  the  end  of  1834  the  Whigs  were  turned  out  of  office,  but  at 
the  general  election  which  followed,  the  late  Attorney-General  was 
again  sent  back  to  Parliament  as  member  for  Edinburgh.  In  1835, 
on  the  return  of  his  party  to  power,  he  again  became  Attorney- 
General.  Lord  Melbourne,  he  tells  us,  told  him  that  he  could  not 
have  Brougham  as  Chancellor,  as  he  could  not  work  with  him,  and 
accordingly  the  Great  Seal  was  put  into  commission.  This  arrange- 
ment continued  till  the  end  of  the  year,  but  caused  much  dissatis- 
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faction,  as  the  Master  of  the  KoUs  and  the  Vice-Chancellor,  Avho 
sat  as  Lords  Commissioners,  were  obliged  to  neglect  the  business  in 
their  own  courts.  It  now  came  to  his  knowledge  that  it  was  pro* 
posed  to  make  Pepys,  the  Solicitor-General,  Lord  Chancellor,  and 
Bickersteth  Master  of  the  Bolls.  Campbell  had  several  interviews 
with  Lord  Melbourne  on  the  subject.  While  he  admitted  that  the 
minister  had  a  right  to  choose  the  man  whom  he  preferred  as  Lord 
Chaucellor,  and  the  claims  of  Pepys,  a  great  Chancery  lawyer,  to  that 
office,  he  intimated  plainly  that  he  thought  he  himself  had  an 
iodisputable  right  to  the  Mastership  of  the  Soils,  and  that,  iu  the 
event  of  being  passed  over,  he  had  no  alternative  but  to  tender  the 
resignation  of  his  present  office.  The  matter  was  at  last  accom-< 
modated.  To  prevent  any  idea  of  a  slight  to  Campbell  being 
intended,  his  wife  was  created  a  peeress  under  the  style  of  Baroness 
Stratheden,  a  title  selected  from  his  own  native  associations.  He 
also  received  a  pledge  that  his  promotion  was  merely  deferred,  and 
that  a  bill  would  shortly  be  brought  in  for  the  creation  of  the  new 
ofiice  of  a  permanent  Chief  Judge  in  Chancery,  of  which  he  should 
be  the  recipient,  the  I^rd  Chancellor  being  thus  left  free  to  devote 
his  whole  judicial  attention  to  House  of  Lords  appeals.  This  pro- 
posal was  never  carried  out,  chiefly  through  the  determined  opposi- 
tion of  Lord  Langdale,  and  for  about  five  years  Campbell  continued 
to  fill  the  office  of  Attorney-General,  having  been  re-elected  for 
Edinburgh  as  a  member  of  the  new  Parliament  summoned  on 
the  accession  of  Queen  Victoria.  In  1841  the  Whig  Ministry- 
seemed  to  be  tottering  to  its  fall,  and  a  general  dissolution  was 
resolved  on.  Lord  John  Bussell  and  Lord  Melbourne  proposed  to 
Campbell  that  he  should  become  a  peer  and  Chancellor  of  Ireland, 
in  succession  to  Lord  Plunkett,  who  was  to  resign.  Some  diificulty 
was  thrown  in  the  way  by  the  latter  for  some  time  refusing  to 
relinquish  his  ofiice,  but  at  last  he  gave  way,  and  in  June  1841 
Campbell  was  gazetted  as  his  successor,  was  raised  to  the  House 
of  Jx)rds,  and  "  never  having  done  anything  to  make  me  ashamed 
of  my  name,  and  that  name  sounding  well  and  distinguished," 
took  his  seat  as  Baron  Campbell  of  St  Andrews,  in  the  county  of 
Fife. 

This  appointment  created  a  perfect  storm  in  Ireland.  All  classes, 
and  especially  the  legal  profession,  were  furious  that  an  English 
barrister  should  be  appointed  to  an  office  that  was  considered  a 
prize  that,  though  technically  open  to  either  Bar,  should  be  held 
only  by  an  Irish  advocate.  Lord  Campbell,  however,  was  received 
with  courtesy  and  cordiality  both  in  Court  and  in  general  society. 
The  day  on  which  he  crossed  the  Channel  was  a  very  tempestuous 
one,  and  on  some  one  remarking  that  the  new  Chancellor  was  having 
a  bad  passage,  and  that  it  was  to  be  hoped  he  was  a  good  sailor, 
his  predecessor,  Plunkett,  remarked,  "  Perhaps  he  will  throw  up  the 
seals/'  It  should  be  told  to  his  credit  that  he  accepted  the  office 
waiving  any  claim  to  a  pension,  and  that  the  idea  that  for  years  he 
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received  an  allowance  of  £4000  a  year  for  holding  the  seals  ia 
Ireland  for  a  few  days  is  quite  erroneous.  He  sat  only  four  or  five 
days  in  Court  as  Chancellor.  The  circuits  then  came  on,  and 
before  the  Equity  Courts  resumed  their  sittings,  the  Grovernraent 
had  fallen,  and  the  ex-Chancellor,  after  a  short  pleasure  tour  in 
Ireland,  was  back  in  London, "  of  office,  pension,  and  practice  at 
once  bereft." 

His  party  v^sa  now  in  the  shade  of  Opposition,  and  he  had  to  look 
forward  to  perhaps  years  of  enforced  leisure.  He  almost  at  once 
set  himself  to  write  the  "  Lives  of  the  Lord  Chancellors  of  England" 
One  of  his  great  contemporaries  said  that  this  work  of  Campbell 
added,  to  men  in  his  position,  a  new  terror  to  death.  It  may  be 
that  he  is  disposed  to  bring  into  somewhat  undue  prominence  the 
foibles  and  weaknesses  of  his  predecessors,  and  especially  of  those 
more  nearly  contemporary  with  himself.  But  the  book  is  one  that 
will  live,  and  deserves  to  live.  The  subject,  was  well  chosen  and 
interesting.  His  collection  of  facts  relating  to  it  was  painstaking 
and  correct,  and  his  lively,  if  not  very  graceful,  style  carries  the 
reader  easily  along  with  it.  On  the  publication  of  the  first  series 
in  December  1845  the  edition  was  subscribed  for  at  once,  and  a 
new  one  was  called  for  early  in  the  next  year.  In  the  end  of  that 
year  the  second  series  appeared,  and  in  December  1847  he  had  com- 
pleted the  work  by  a  third.  Both  of  these  series  met  with  as  much 
success  as  the  first.  During  these  years  of  leisure  which  he  thus 
worthily  occupied  in  literary  labour,  Lord  Campbell  mixed  much 
in  society,  and  took  part  occasionally  in  debates  in  the  House  of 
Lords.  They  were  probably  among  the  happiest  in  his  life.  For 
the  first  time  he  was  enabled  to  spend  his  late  summers  aud 
autumns  in  the  country,  and  both  there  and  in  London  he  was 
surrounded  by  a  most  affectionate  family  circle.  On  the  completion 
of  his  "  lives  of  the  Chancellors  "  he  contemplated  undertaking  a 
similar  work  on  the  Irish  Chancellors,  but  eventually  relinquished 
this  project  in  favour  of  his  "Lives  of  the  Lords  Chief -Justices  of 
England,"  which  was  completed  in  the  autumn  of  1849,  and  proved 
a  worthy  companion  to  his  former  work.  Much  of  it  was  composed 
at  Hartrigge,  a  beautiful  place,  bought  by  Campbell,  close  to  the 
town  of  Jedburgh.  Here  he  built  a  fine  mansion,  and  took  much 
interest  in  the  planting  and  laying  out  of  the  grounds.  In  1846, 
on  the  formation  of  the  Liberal  Government,  he  had  accepted  the 
office  of  Chancellor  of  the  Duchy  of  Lancaster,  the  duties  of  which 
were  not  burdensome.  This  in  his  case  carried  with  it  a  seat  iu 
the  Cabinet  But,  though  he  was  now  about  seventy  years  of  age, 
a  great  office  was  offered  to  and  accepted  by  him.  On  the  1st  of 
March  1850  Lord  Denman  resigned  the  Lord  Chief-Justiceship  of 
the  Queen's  Bench,  and  Lord  Campbell  became  his  successor.  It 
was  a  difficult  task  to  begin  a  judicial  career  at  such  an  age, 
especially  in  so  prominent  a  post,  but  Lord  Campbell  proved  an 
excellent  Chief-Justice.    There  had  been  some  talk  of  his  being 
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appointed  some  months  before  Denman  actually  resigned,  and  he 
then  at  once  began  to  read  the  Common  Law  Decisions,  and  make 
himself  master  of  the  practice.  He  remained  in  the  Court  of  Queen's 
Bench  for  about  ten  years.  During  them  he  presided  at  several 
famous  trials,  the  most  remarkable,  perhaps,  being  those  of  Palmer 
the  poisoner,  of  the  British  Bank  Directors,  and  of  Bernard  for 
conspiring  to  assassinate  the  Emperor  of  the  French. 

Lord  Campbell  had  during  all  these  years  taken  an  active  part 
iu  the  legislative  business  of  the  House  of  Lords,  especially  with 
regard  to  legal  measures.  In  1859,  on  the  formation  of  the 
Palmerston  Ministry,  he  was  offered  and  received  the  Great  Seal, 
greatly  to  the  disappointment  of  Bethell.  His  legal  colleagues  in 
the  House  of  Lords  were  Cranworth,  Kingsdown,  Wensleydale, 
and  Chelmsford.  "Brougham,"  Campbell  writes,  "to  my  great 
surprise,  regularly  attends  in  the  morning  as  a  Law  Lord.  One 
would  suppose  that  the  philosophical  pursuits  by  which  he  expects 
to  rival  Newton  would  be  more  attractive.  But  he  does  no  harm, 
for  he  is  never  inclined  to  differ,  and  if  there  be  a  difference,  he 
sides  with  the  present  Chancellor."  Besides  his  judicial  business 
lie  was  kept  very  busy  in  the  preparation  of  several  important  legal 
measures  which  Government  had  resolved  to  introduce  in  the  suc- 
ceeding session.  But  it  had  scarce  commenced  when  a  heavy  blow, 
the  death  of  his  wife,  fell  on  the  Chancellor.  She  was  buried  iu 
Jedburgh  Abbey,  and  he  writes  in  his  journal  on  April  4,  1860, 
"  Praying  that  I  may  think  and  act  as  she  would  wish  me  to  do, 
I  try  to  attend  to  my  private  and  public  duties ;  but  I  still  feel 
the  bereavement  with  increasing  bitterness." 

The  separation  was  to  be  but  short.  Tancred,  his  oldest  friend, 
followed  Lady  Stratheden  in  a  few  months.  Lord  Campbell  con- 
tinued to  perform  the  duties  of  his  high  office  with  his  accustomed 
vigour.  He  found  great  comfort  in  the  devoted  attention  of  his 
daughter,  the  editor  of  these  memorials.  On  Wednesday,  the 
19th  of  June  1861,  he  entertained  a  small  party  at  dinner,  and, 
speaking  of  the  long  illness  of  a  mutual  friend,  he  said  to  Sir 
David  Dundas,  "  I  think  a  clause  should  be  added  to  the  Litany, 
and,  after  praying  against  sudden  death,  we  should  say,  *  From  a 
lingering  illness,  good  Lord,  deliver  us.' "  That  evening  he  seemed  iu 
his  usual  health.  The  next  morning,  when  his  servant  entered  the 
room,  he  found  his  master  seated  in  his  armchair  lifeless.  He 
had  gone  to  his  rest,  and,  in  his  own  words,  "  was  honourably 
released  from  the  labours  and  anxieties  of  the  Great  Seal."  He 
was  buried  beside  Lady  Stratheden  in  the  precincts  of  Jedburgh 
Abbey. 

The  life,  whether  public  or  private,  of  Lord  Campbell  will  take 
nothing  but  credit  from  the  publication  of  these  volumes.  We 
have  in  them  his  innermost  feelings  exposed  through  a  long  course 
of  years  in  a  series  of  letters  which  cannot  have  been  written 
with  a  view  to  publication.    To  his  father  and  his  brother  he  lays 
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bare  liis  thoughts  and  springs  of  action  in  the  most  naive  and 
open  manner.  Some  things  there  may  be  that  raise  a  smile.  It 
has  been  said  he  was  intensely  self-seeking.  If  by  that  it  be 
meant  that  he  was  resolved  to  get  on,  and  to  neglect  no  means 
however  trivial  to  forward  his  object,  it  is  true.  But  his  course 
t'lrough  life  was  a  strictly  honourable  ona  He  did  himself  every 
justice,  but  never,  so  far  as  we  see,  at  the  expense  of  an  injustice 
to  others.  He  had  few  advantages.  Beyond  his  fair  education  Le 
owed  everything  in  life  to  his  own  exeitions.  One  of  the  most 
remarkable  features  in  his  character  was  the  combination  in  it  of 
courage  and  prudence.  It  was  a  bold  thing  for  the  poor  Scottish 
tutor  to  think  of  essaying  a  flight  at  the  Woolsack.  But,  when  he 
had  once  made  up  his  mind,  the  care  and  deliberation  with  which 
he  proceeded  to  carry  out  his  plan  are  even  more  extraordinary. 
He  had  to  live,  and  his  first  object  was  to  obtain  employment 
which  would  support  him.  But  he  never  once  allowed  himself  to 
be  led  aside  from  his  purpose  by  the  snares  of  the  comparatively 
large  income  he  might  have  made  in  literature.  When  literature 
had  secured  its  purpose  he  abandoned  it  And  this  is  only  au 
illustration  of  his  whole  career. 

Campbell  was  not  a  genius.  His  talents  were  perhaps  not  even 
first-rate.  But  they  were  always  ready  to  his  call.  What  he 
lacked  in  brilliancy  he  made  up  in  industry.  There  have  been 
many  more  brilliant  advocates,  but  he  was  able  to  hold  his  own  in 
the  front  rank  among  some  of  the  brightest  ornaments  of  the 
English  Bar.  There  have  been  greater  judges,  but  the  judicial 
career  of  this  man,  who  began  it  when  he  was  seventy  years  of  age, 
will  not  suffer  by  comparison  with  that  of  most  who  have  filled 
the  high  oflBces  he  occupied. 

Whatever  be  the  judgment  on  his  public  career,  there  can 
be  but  one  impression  left  by  these  records  of  his  private  life  and 
domestic  relations.  Whatever  else  he  lacked,  he  had  a  warm 
heart.  A  man  who  was  so  dutiful  a  son,  so  tender  a  husband, 
father,  and  brother,  po  staunch  a  friend,  may  be  foi^iven  not  a  few 
superficial  foibles  and  faults. 

His  was  a  most  remarkable  instance  of  a  great  position  manfully 
won  and  worthily  held. 


dioxxtBfonbtntt. 


THE  ABOLITION  OF  THE  JUDGESHIPS. 

(To  the  Editor  of  the  "Journal  of  Jwiaprudence.") 

[The  following  coiTespondence  was  originally  addressed  to,  and 
appeared  in,  one  of  the  daily  papers.     We  have  much  pleasure, 
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however,  in  reprinting  it  in  these  pages  by  special  request.  The 
subject  is  one  which  demands  the  instant  and  earnest  attention  of 
the  whole  legal  profession  in  the  country.  The  subject  was  dis- 
cussed in  the  Jawmal  of  Jurisprudence  in  the  months  of  February 
and  March  1876.— Ed.  J.  of  J.] 

Sir, — In  common  with  every  person  who  takes  pride  in  the 
Supreme  Court  of  his  country,  I  learn  with  regret  that  its  venerable 
body  is  again  to  be  made  the  subject  of  vile  experiment.  If  its 
condition  were  the  concern  of  only  those  who  live  within  its 
shadow,  then  I  and  other  provincial  Scotchmen  would  have  no 
title  to  complain;  but  if,  as  I  humbly  think,  its  existence  and 
well-being  are  not  of  local  but  of  national  interest,  every  Scotchman 
cannot  but  feel  that  injury  to  it  may  afiect  him. 

Its  history  is  a  somewhat  chequered  one.  For  the  best  part  of 
three  centuries  it  was  composed  of  fifteen  judges,  who  sat  together. 
More  than  half-a-century  ago  this  number  was  reduced  to  thirteen, 
and  split  into  two  divisions ;  and  by  degrees  the  channel  through 
which  mainly  the  business  of  the  country  flowed  into  the  Court  was 
broadened,  and  the  Outer  House,  which  had  formerly  obtained  the 
services  of  each  of  the  puisne  judges  in  single  rotation,  acquired  the 
services,  first  of  three,  and,  as  this  proved  insufficient,  eventually  of. 
live  judges  as  permanent  Lords  Ordinary. 

It  is  now  proposed,  as  I  understand,  to  undo  what  has  been  done, 
and  to  nan'ow  the  channel  through  which  the  great  bulk  of  the 
business  comes  into  the  Court.  Two  of  the  judgeships  of  first 
instance  are  to  be  sacrificed.  To  what,  may  I  ask  ?  Will  their 
abolition  tend  to  expedite  business?  I  have  always  understood 
that  while  the  Inner  House  is,  in  the  matter  of  expedition,  the 
subject  of  uncontradicted  encomium,  the  uncertainty  and  the  hope 
of  pi'ogress  deferred,  which  makes  the  hearts  of  litigants  in  the 
Outer  House  sick,  constitute  one — and  that  the  chief— of  the  two 
evils  laid  to  the  charge  of  the  Court  of  Session.  The  evil  will  not 
be  lessened  by  the  course  proposed,  but  increased — and  increased, 
I  venture  to  assert,  in  far  more  than  the  ratio  of  the  diminished 
strength  of  the  Court. 

Is  the  change,  then,  to  be  made  on  the  ground  that  the  bar  is 
insufficient  to  provide  enough  judges  of  sufficient  merit  for  the 
bench?  This  surely  is  not  true.  I  am  certain  the  bench  has 
seldom,  if  ever,  been  characterized  by  better  forensic  training  and 
greater  judicial  skill.  But  it  may  become  true ;  for  the  proposed 
change,  if  effected,  will  inevitably  lessen  by  at  least  two-fifths-r- 
piobably  by  much  more — the  area  from  which  the  occupants  of  the 
bench  can  be  selected ;  the  business  of  the  Outer  House,  already  all 
too  small  and  too  sparsely  distributed,  will  become  even  more  than 
now  concentrated  on  a  few ;  and  they,  with  their  fuller  purses,  will 
be  less  willing  to  accept  an  ill-paid  judgeship. 

Is  it,  then,  for  economy's  sake  the  strength  of  the  Court  is  to  be 


154  CORRESPONDENCE. 

weakened,  and  its  national  nsefulness  impaired  ?  Oar  judges  are 
paid  £1000  a  year  less  than  their  Irish  brethren,  and  £2000  leas 
than  their  English  brethren ;  and  mmonr  has  it  that  the  Treasury 
will  only  relax  its  purse-strings  and  grant  an  increase  of  the  judicial 
remuneration  on  condition  of  two  Jonahs  being  provided  from  the 
Outer  House.  Surely  such  a  motive  cannot  justify  so  great  a  risk 
to  the  legal  welfare  of  the  country.  It  is  certain  that,  as  in  the 
Apologue  of  Agrippa,  if  the  belly  suffered,  so  did  all  the  member^— 
if  the  efficiency  of  the  Supreme  Court  be  impaired,  the  efficiency 
of  the  whole  local  courts  of  the  country  will  suffer. 

I  would  contend  that  if  Scotland  is  to  have  a  Supreme  Court, 
the  consideration  ought  not  to  be  how  can  it  be  kept  up  most 
cheaply,  but  how  can  it  be  kept  up  most  efficiently  ?  The  like  experi- 
ment to  that  which  is  now  contemplated  was  proposed  in  1785 ; 
and  I  trust  that  the  ill  success  which  attended  the  attempt  then 
may  be  an  omen  of  its  fate  now. 

I  would  also  contend  that  the  number  of  judges  in  a  Supreme 
Court  cannot  justly  be  made  to  vary  with  the  amount  of  the 
population  subject  to  its  jurisdiction.  It  is  not  a  question  of  arith- 
metic, but  of  political  economy.  Every  employer  knows  that  he 
has  to  bear  nearly  as  much  oncost  expense  connected  with  his 
machinery,  whether  his  works  are  in  full  employment  or  not;  and 
similarly,  I  submit,  the  machinery  of  the  Court  of  Session  must  be 
kept  in  proper  working  order,  even  though  to  do  so  may  require  a 
few  thousands  a  year  more  than  the  keepers  of  the  national  purse 
care  to  expend. 

Nor  does  the  mere  number  of  cases  that  come  before  a  judge 
furnish  any  adequate  criterion  of  the  amount  of  his  work.  Two 
hundred  cases  a  day  are  not  uncommon,  and  even  three  and  four 
hundred  a  day  are  not  unknown,  in  the  busiest  Small-Debt  Courts 
of  the  country.  But  will  any  one  say  that  the  arithmetical  amount; 
is  the  measure  of  the  judge's  work  ?  Neither  is  the  pecuniary 
amount  at  stake  a  conclusive  gauge  of  the  labour  involved  in  the 
case ;  yet  it  is  a  more  trustworthy  one,  for  the  greater  the  stake  the 
longer  and  the  more  keenly  is  it  likely  to  be  fought  for.  Now,  it 
is  impossible  to  examine  the  statistics  of  English  judicial  work 
without  being  struck  with  the  smallness  of  the  average  sura  iu  dis- 
pute. This  is  easily  accounted  for.  The  English  County  Courts 
occupy  no  position  analogous  to  that  of  the  Scotch  local  Courts. 
Their  jurisdiction  in  common  law  cases  does  not,  except  of  consent, 
go  beyond  fifty  pounds,  and  in  these  tribunals  only  one  case  in 
three  thousand  exceeds  this  sum  in  amount;  while  in  the  more 
important  Sheriff  Courts  the  proportion,  over  all  classes  of  cases,  is 
from  one  to  three  hundred  times  as  great.  I  cannot  speak  as  to 
Ireland,  for  I  have  no  Irish  statistics.  But  as  regards  England,  it 
is  certain  that  many  hundreds  of  cases  which  in  Scotland  would  be 
disposed  of  in  the  Sheriff  Courts  go  to  swell  the  rolls,  without 
materially  increasing  the  work,  of  the  judges  of  the  Supreme  Courts. 
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Of  the  514  cases  tried  by  them  on  Circuit  during  the  year  ending 
31st  October  1879, 116  were  for  sums  not  exceeding  £20,  and  they, 
therefore,  if  raisod  in  Scotland,  would  have  been  excluded  from  the 
cognizance  of  the  Court  of  Session  even  by  review ;  335  were  for 
sums  not  exceeding  £100;  178  were  for  sums  of  from  £100  to 
£2000 ;  and  only  one  case  concluded  for  more  than  £2000.  Of 
the  cases  tried  during  the  same  year  by  the  Queen's  Bench,  Common 
yieas,  Exchequer  and  Chancery  Divisions  of  the  High  Court  of 
Justice,  amounting  to  604  in  number,  102  were  for  .sums  not  ex- 
ceeding £20;  395  for  sums  not  exceeding  £100;  and  of  the  forty- 
seven  which  concluded  for  more  than  £500,  only  five  were  for  a 
sum  exceeding  £5000.  Unfortunately  there  are  no  similar  statistics 
in  regard  to  the  value  of  the  cases  tried  in  the  Supreme  Civil  Court 
of  Scotland ;  but  I  suspect  it  is  pretty  certain  that  the  care  of  our 
judges  is  little  exercised  on  an  analogous  class  of  cases.  And  I 
venture  to  assert,  as  one  with  some  experience  in  the  matter,  that 
the  bodily  and  mental  strain  required  for  the  decision  of  two  or 
three  cases  of  moderate  length  is  distinctly  less  than  that  demanded 
by  an  argument  or  a  proof  which  too  vividly  recalls  the  fate  of 
Eutychus. 

It  is,  I  apprehend,  scarcely  open  to  question  that  greater  labour 
is  bestowed  by  our  judges  on  the  disposal  of.  their  cases  than  by 
their  English  brethren.  This  may  have  some  drawbacks;  but 
it  is  certainly  followed  by  sound  results,  if  it  be  not  their  cause. 
Kadical  Scotland,  with  that  misplaced  modesty  which  finds  more  to 
challenge  than  to  praise  in  its  institutions,  scarcely  appreciates  suflB- 
ciently,  I  fear,  the  labours  and  the  success  of  its  judges.  Disregarding 
the  columns  of  the  judicial  statistics,  which  speak  of  partial  atfirni- 
ances  and  partial  reversals,  I  find  that  in  1879,  out  of  181  judgments 
reclaimed  against  from  the  Outer  House,  and  simplidter  atiirmed  or 
reversed,  in  138  instances,  or  fully  seventy-six  per  cent.,  the  judg- 
ment was  affirmed;  and  out  of  twenty  judgments  of  the  Inner  House 
appealed  to  the  House  of  Loixls,  only  five  appeals  were  to  any  extent 
successful — seventy-five  per  cent,  of  the  decisions  being  affirmed. 
Irish  and  English  judgments  fared  somewhat  variously  in  1S79. 
The  only  two  appeals  from  Ireland  to  the  House  of  Lords  were 
affirmed  by  that  august  tribunal ;  and  of  those  from  the  English 
Courts,  while  four  were  varied  or  reversed,  twenty,  or  eighty-three  per 
cent,  were  affirmed  But  here  the  bright  side  of  the  English  picture 
ends.  The  Judicial  Committee  of  the  Privy  Council  affirmed  only 
forty-two  out  of  the  sixty-nine  home  and  foreign  judgmentssubmitted 
to  it,  or  sixty-one  per  cent;  while  the  Divisional  Court  of  Appeal, 
outof  sixty-nine  judgments  from  the  Exchequer  Division  of  the  High 
Court  of  Justice,  affirmed  fifty-one,  or  under  seventy-four  per  cent., 
and  fifty  out  of  seventy-one,  or  seventy  per  cent,  of  those  from  the 
Queen's  Bench  Division.  In  1880,  according  to  the  Law  TimeSy 
the  picture  was  much  darker.  The  House  of  Lords  affirmed  13  out 
of  16  English  appeals,  or  81  per  cent. ;  one  out  of  two  Irish,  or  50 
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per  cent.;  and  9  out  of  11  Scotch,  or  82  per  cent.  The  same 
authority  famishes  a  sad  tale  of  the  demerits  of  English  judges 
sitting;  alone ;  but  these  figures,  I  am  informed,  refer,  not  to  all  the 
appeals  taken,  but  only  to  those  which  have  appeared  in  the 
Beports.  It  is  probably  fair  to  assume  that  in  most  of  the  other 
appeals  the  appeal  was  abandoned  or  the  judgment  affirmed.  But 
so  far  as  the  reported  appeals  go,  the  unsatisfactory  results  are  as 
follows :  Mr.  Justice  Fry  was  fortunate  enough  to  be  affirmed  on 

15  out  of  19  occasions,  or  79  per  cent. ;  but  Vice-Chancellor  Malins 
was  as  often  wrong  as  right  out  of  10  appeals,  or  50  per  cent.;  the 
distinguished  Master  of  the  Rolls  was  once  oftener  wrong  than 
right  out  of  17  cases,  or  affirmed  47  per  cent.;  Vice-Chaucellor 
Hall  was  perceptibly  more  often  wrong  than  right,  viz.,  9  out  of 
16,  or  affirmed  in  44  per  cent,  of  his  appeals;  while  Vice-Chan- 
cellor Bacon  obtained  the  bad  pre-eminence  of  being  right  on  only 

16  out  of  39  occasions,  or  41  per  cent.  On  the  other  hand,  the 
judicial  statistics  show  that  Lords  GifTord  and  Shand  had  no  judg- 
ments reversed  in  1879 ;  Lord  Eutherfurd  Clark  had  88  per  cent. 
of  affirmances ;  Lord  CurriehiU,  82  per  cent. ;  Lord  Young,  75  per 
cent. ;  Lord  Craighill,  74  i>er  cent. ;  Lord  Ormidale,  67  per  cent. ; 
and  Lord  Adam,  64  per  cent 

It  seems  to  me  that  these  figures  show  that,  tried  by  the  test  of 
appeal,  the  judges  of  the  Supreme  Court  of  Scotland  are  at  least 
as  satisfactory  in  their  administration  of  justice  as  their  English 
brethren ;  and  that,  on  the  score  of  efficiency  at  any  rate,  there  is 
no  reason  for  impairing  the  strength  of  the  Court. 

It  ought  not  to  be  forgotten,  too,  that  in  1870  the  Royal  Com- 
mission on  the  Courts  of  Law  reported :  "  We  are  unanimously  of 
opinion  that  the  present  number  of  13  cannot,  by  any  redistribu- 
tion of  them,  or  under  any  re-arrangement  of  the  business,  be 
diminished  without  detriment  to  the  efficiency  of  the  Judicial 
Establishment,  and  consequent  injury  to  the  public."  Another 
result  would  probably  be  the  transference  of  some  of  the  business 
from  the  Supreme  to  the  local  Courts.  I  would  venture  respect- 
fully to  suggest  that  if  the  rumoured  project  is  destined  to  take 
shape,  it  would  surely  be  wiser  to  make  the  suppression  permissive 
and  temporary  rather  than  compulsory  and  permanent.  If  the 
judgeships  be  once  lost  to  the  country,  it  will  be  no  light  measure 
to  get  them  re-instituted,  however  great  the  need  may  be.  Ten 
years  ago  it  cost  the  lives  of  two  judges  before  an  unconstitutional 
and  ill-timed  experiment  was  given  up,  and  the  voices  of  Lord 
Barcaple  and  Loixi  Manor  may  be  said  to  protest  from  their  graves 
against  its  repetition. 

The  proposal  to  dispense  with  the  services  of  two  of  the  judges 
is,  as  I  understand,  based  on  the  consideration  that  their  services 
are  not  at  present  absolutely  necessary  to  the  efficient  discharge  of 
the  business  of  the  Supreme  Court.  But  I  presume  if  their  services 
<3ould  be  retained  to  the  benefit  of  suitors,  to  the  more  extensive 
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training  of  the  Bar,  and  yet  with  a  saving  of  expense  to  the 
conntiy,  and  without  an  undue  increase  of  the  judicial  labour,  no 
unbiassed  man  will  care  to  accede  to  their  loss. 

1.  I  propose  that  the  services  of  the  two  judges  should  be 
retained,  and  utilized  instead  of  those  of  the  Sheriffs  of  Scotland. 

It  would  be  an  economy  to  the  country.  The  salaries  of  the  two 
judges  amount  to  £6000;  of  the  sheriffs,  to  about  £16,000.  If, 
therefore,  the  two  judgeships  were  abolished  the  diminished  charge 
on  the  revenue  would  be,  say  £8000,  ie.  allowing  £1000  for  the 
cast  of  the  staff  of  each  Court ;  but  to  bring  the  salaries  of  nine 
puisne  judges  up  to  £4000,  and  of  the  two  Presidents  to  £5000, 
would  require  £9700,  or  £1700  more  than  the  existing  outlay. 
On  the  oUier  hand,  to  abolish  the  sheriffships  and  retain  eleven 
puisne  judges,  with  a  rise  of  salary  as  above,  would  require  about 
£4300  less  than  the  existing  outlay.  Under  my  plan  there  would 
therefore  be  an  economy  of  £6000  over  the  alternative  plan. 

It  would  provide  a  more  extensive  training  for  the  Bar,  and  for 
the  future  judges  of  the  Supreme  and  most  of  the  local  Courts, 
seeing  that  it  would  bring  several  hundred  more  cases  before  the 
Supreme  Court. 

It  would  furnish  a  better  tribunal  than  that  which  the  sheriffs 
form.  Eight  of  the  present  ten  puisne  judges  were  sheriffs ;  and 
I  presume  a  sheriff  who  succeeds  in  becoming  a  judge  is  of  more 
judicial  value  than  one  who  does  not.  But  it  may  be  said  that 
in  future  the  judges  would  have  no  shrieval  training.  Well, 
supposing  they  had  not.  It  is  not  very  much  of  it,  or  of  any 
great  value  to  a  counsel  in  active  employment,  that  these  eight 
judges  got;  and  the  remaining  two  puisne  judges  and  the 
President  of  each  of  the  Divisions  got  none  at  all. 

Xor  would  the  proposition  I  make,  if  given  effect  to,  materially 
add  to  the  work  of  the  judges.  Assuming  for  the  moment  that 
the  appeals  were  to  go  to  the  five  Outer  House  judges,  let  us  see 
how  it  would  affect  their  labours.  During  the  year  1879,  there 
were  1444  appeals  of  all  kinds  taken  to  the  Sheriffs  from  cases  in 
the  ordinary  Court.  This  at  first  looks  an  appalling  number.  Let 
us  see  how  it  bears  inspection.  587  were  to  one  judge — the 
Sheriff  of  Lanarkshire;  there  were  1078  cases  in  which  there  was 
only  one  appeal;  1126  in  which  there  was  an  appeal  against  a 
judgment  on  the  merits;  and  in  51  instances  the  final  judgment 
was  by  the  Sheriff  alone,  which  in  most  cases  means  that  the 
Sheriff  gave  effect  to  some  arrangement  between  the  parties.  The 
only  appeal  seriously  worth  considering  is  the  appeal  on  the 
merits.  Of  these  there  were  1126,  or,  to  put  it  in  round  numbers, 
1  shall  say  1200 ;  but  about  200  are  'annually  appealed  to  the 
Inner  House,  and  probably  200  more  are  below  £25  in  value. 
Now  if  any  one  wishes  to  know  what  the  great  bulk  of  appeals  in 
a  Sheriff  Court  consists  of,  his  best  course  is  to  turn  to  the  evidence 
given  by  the  late  Sheriff  Glassford  Bell  before  the  Boyal  Commission 
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on  the  Courts  of  Law  in  Scotland  in  December  1868,  and  to  take 
with  it  this  fact,  that  while  in  the  ordinary  Court  the  percentage  of 
appeals  on  judgments  in  faro  is  52},  in  the  Debts  Secovery  Court, 
where  an  appesd  is  little  gain  in  time  to  the  litigant,  and  none  in 
remuneration  to  his  agent,  the  percentage  is  only  14^.  The  very 
cheapness  of  the  "  cheap  appeal " — as  it  is  termed — to  the  Sheriff  is 
its  bane.  The  evil  of  it  is  that  it  provides  an  inducement  to 
the  dishonest  or  the  obstinate  litigant,  to  the  agent  who  wishes 
to  draw  more  fees  from  the  case,  or  who,  from  want  of  time 
or  want  of  pains,  has  neglected  his  case  before  the  Sheriff- 
Substitute,  or  is  too  opinionative  or  too  diffident  to  acquiesce  in 
the  Sheriff-Substitute's  judgment  Indeed,  it  has  been  often  held 
that  an  agent  is  not  justified  in  acquiescing  in  a  Sheriff-Substitate's 
judgment  without  special  sanction  from  his  client  Were  time  and 
space  not  too  valuable,  I  could  throw  still  more  light  on  the  virtues 
of ''  the  cheap  appeal"  But  suffice  it  to  say  I  do  not  believe  that  all 
the  Sheriff  Courts  of  Scotland  would  yield  400  appeals  of  all  kinds 
of  cases  exceeding  £25  in  value  to  the  appellate  tribunal  which  I 
propose. 

Now,  during  the  year  1879,  the  five  Outer  House  judges  pro- 
nounced 1160  final  judgments,  or  on  the  average  232  each.  If 
there  had  been  only  tliree  judges  their  respective  average  would 
have  been  387.  But  if  the  five  judges  had  had  also  the  400 
appeals  to  dispose  of  among  them,  the  total  average  work  of  each 
Avould  have  been  312  cases  as  against  the  387  which,  under  the 
Government  plan,  will  come  upon  him.  But  more  than  that,  each 
of  the  387  cases  implies  the  toil  involved  in  making  up  the  record 
and  taking  the  proof;  the  80  cases,  coming  to  each  judge  by  appeal, 
would  involve  only  the  perusal  of  the  record  and  proof.  Even, 
however,  if  the  case  initiated  before  the  Lord  Ordinary,  and  the 
case  coming  to  him  on  appeal,  were  viewed  as  giving  the  same 
amount  of  labour,  it  follows  that  only  by  the  arrival  of  775  appeals 
to  the  Outer  House,  would  each  of  the  five  judges  have  as  many 
cases  as  each  of  the  three  will  have,  if  there  is  imposed  on  them 
the  Outer  House  work  at  present  distributed  among  five.  In  other 
words,  if  I  am  right  in  thinking  that  the  Sheriff  Courts  of  Scotland 
would  not  yield  more  than  400  additional  appeals  to  the  Supreme 
Court,  the  judges  of  the  existing  Outer  House  could  entertain 
almost  double  as  many  without  undertaking  more  work  than  that 
which  will  fall  to  the  lot  of  the  diminished  Outer  House,  and  this, 
be  it  remembei'ed,  at  a  saving  of  several  thousand  pounds  a  year 
to  the  country. 

But,  as  matter  of  fact,  the  additional  appeals  would  not  all  go  to 
the  Outer  House.  The  Lord  Advocate  has  publicly  intimated  the 
assent  of  the  judges  on  circuit  to  undertake  civil  work;  and  I 
know  of  no  more  urgently  demanded  judicial  duty.  Now  the 
Inner  House  judges  also  serve  on  circuit  But  if  they  get  more 
appeals  there  they  will  have  fewer  to  dispose  of  in  Edinbuigh ;  for, 
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firstly,  some  of  the  appeals  which  would  otherwise  come  to  them 
would  be  heard  on  circuit ;  secondly,  tlie  Outer  House  Appellate 
Court  would  relieve  them  of  some;  and  the  fact  that  cases  so 
decided  on  appeal  ^ould  be  decided  by  abler  judges  than  at 
present,  and,  if  aigued^  argued  by  a  more  highly  trained  Bar,  would 
tend  still  further  to  restrict  the  appeals  to  the  Inner  House. 

The  plan  I  urge  is  not,  in  principle,  new.  Cases  used  formerly 
to  be  advocated  to  the  Outer  House,  but  this  was  from  the  Sheriff; 
and  under  the  Court  of  Session  Act  of  1 868  there  is  power  pro- 
vided to  have  cases  heard  by  a  Third  Division  composed  of  Lords 
Ordinary,  and  for  a  session  it  sat  as  a  Court  of  four  judges  to  hear 
appeals  from  the  Sheriff  Court 

J^ut  it  may  be  said  that  the  substitution  of  an  appeal  to  a  Lord 
Ordinary  or  a  judge  on  circuit  for  the  appeal  to  the  Sheriff  will 
put  the  unsuccessful  litigant  to  greater  expense.  I  trust  it  will. 
The  cheap  appeal  is,  I  think,  an  almost  unmixed  evil.  I  have 
mentioned  some  of  its  drawbacks.  I  might  mention  many  more. 
I  will  only  mention  one.  It  has  led  to  agents  being  much  under- 
paid for  the  work  they  do  before  the  Sheriff-Substitute ;  and  this 
sometimes  gives  rise  to  a  want  of  care,  through  which  oversights 
occur  that  cannot  afterwards  be  remedied.  If  work  is  to  be  well 
done,  it  ought  to  be  sufficiently  paid  for. 

Now  there  are  three  methods  by  which  review  by  the  Sheriff  is 
obtained.  Firstly,  the  case  is  sent  to  him  without  argument.  It 
is  obvious  that  transmitting  the  case  to  a  Lord  Ordinary  will  not 
cast  appreciably  more  than  transmitting  it  to  a  Sheriffl  Secondly, 
the  ai-gument  takes  the  form  of  a  reclaiming  petition ;  and  of  this 
the  same  remark  is  true.  In  the  last  place,  the  appeal  may  be 
maintained  by  oral  argument.  If,  as  frequently  occurs,  the  appeal 
is  argued  before  the  Sheriff  in  Edinburgh  by  counsel,  the  cost  of 
arguing  it  liefore  a  Lord  Ordinary  will  be  little  more,  and  little 
more  than  if  the  agent  himself  came  from  the  country  to  maintain 
it.  There  would  be  no  need  for  printing  the  pleadings  and  pro- 
ductions; just  as  at  present  the  judge  would  have  the  process 
copy,  and  each  counsel  the  procurator's  copy.  But,  if  the  appeal 
cost  more  than  it  does  now,  I  should  regard  it  as  a  distinct  advan- 
tage; for  it  would  tend  to  check  the  taking  of  unjustifiable  appeals; 
and  though  it  may  be  desirable  that  the  cost  of  obtaining  a  primary 
judgment  should  be  as  light  as  possible,  I  do  not  think  the  same 
IS  true  of  an  attempt  to  set  it  aside. 

If  1  am  right  in  what  I  have  urged,  it  would  follow  that  by  the 
adoption  of  the  plan  I  propose  many  desirable  results  would  be 
attained:  (1)  The  appeals  would  be  heard  before  a  better  tribunal; 
(.2)  if  argued,  argued  by  a  better  Bar;  (3)  would  be  more  uniform 
in  their  results;  (4)  would  preserve  the  Bench  from  diminution; 
(5)  would  allow  of  the  judges'  salaries  being  raised,  (6)  without 
making  their  toil  as  great  as  it  will  be  under  the  Government  plan; 
aiid  (7)  would  3'et  leave  a  surplus  of  some  thousands  a  vear  for 
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Exchequer ;  (8)  would  provide  more  business  for  the  Bar ;  and  (9) 
so  enlarge  the  number  and  experience  of  those  from  whom  the 
future  judges  of  the  Supreme  and  most  of  the  local  Courts  are  to 
be  supplied;  (10)  would  lead  to  better  remuneration  for  the  local 
Bars ;  and  (11)  more  uniform  care  in  the  conduct  of  their  cases ;  and 
(12)  less  room  would  be  left  for  the  taking  of  unjustifiable  appeals. 

II.  If  this  scheme  be  adopted,  and  even  if  it  be  not,  I  would 
suggest  that,  as  in  every  Sheriffdom  in  Scotland,  one  primary  judge 
should  be  able,  if  necessary,  to  take  his  colleague's  work.  This 
would  be  an  immense  boon  to  Bench,  Bar,  and  suitors.  Nothing 
can  well  be  more  vexatious  than  to  have  the  cases  before  one  judge 
deferred  or  adjourned — with  all  the  consequent  risk  and  expense 
— while  another  judge  is,  to  his  own  annoyance,  sitting  idle.  In 
the  busy  Sheriff  Court  of  Glasgow  the  existence  of  co-ordinate 
powers  is  made  use  of  every  day,  and  by  means  of  an  equalizing 
table  the  work  of  each  judge  over  the  year  is  brought  on  a  par. 

III.  I  would  further  suggest  that  the  limit  of  value  in  small 
debt  actions,  while  remaining  absolute  in  all  cases  not  exceeding 
£12,  should  be  extended  to  £25  wtere  the  pursuer  chooses  to  brinu 
his  action  in  the  Small  Debt  Court;  and  that  the  Court  established 
under  the  Debts  Eecovery  Act  of  1867  should  be  abolished.  The 
Eoyal  Commission  in  1870  suggested  that  in  small  debt  cases  there 
should  be  a  power  of  appeal  on  questions  of  law  under  a  case 
stated  to  the  Court  of  Session.  It  is  certainly  most  anomalous  that 
while  a  pei-son  found  liable  in  payment  of  6d.  under  the  Summary 
Procedure  Act  has  an  appeal  to  a  Supreme  Court-,  there  exists  none 
where  the  case  is,  by  force  of  law,  brought  in  the  Small  Debt  Court, 
and  is  perhaps  the  first  of  some  scores  or  hundreds,  or  is  brouglit 
as  a  test  case  on  the  point.  I  succeeded  in  so  strongly  impressing 
the  late  Lord  Gordon  with  the  justice  of  this  view,  that  he  told  me 
he  intended  to  obtain  legislative  sanction  for  it.  Unfortunately  he 
did  not  get  the  opportunity.  It  is  difficult  to  predict  how  many 
appeals  there  would  be  taken  under  such  a  provision — probably 
not  above  fifty.  But,  as  in  all  summary  appeals,  just  as  in  all 
special  cases  under  p.  65  of  the  Court  of  Session  Act  of  1868,  the 
precise  points,  and  only  those  on  which  the  appellant  wishes  the 
review  of  the  Court,  are  stated,  there  is  much  less  trouble  in  disposing 
of  them.  It  seems  to  me  desirable  that  an  appellant  against  a 
mixed  judgment  should  perhaps  in  all  cases  specify  the  particular 
findings  in  fact  and  in  law  to  which  he  objects. 

IV.  The  last  suggestion  I  shall  oflFer  is  in  regard  to  criminal 
trials  on  circuit.  By  the  5th  section  of  the  Court  of  Justiciary 
Act  of  1868,  power  is  given  to  hold  a  pleading  diet  before  one  of 
the  judges  a  few  days  previous  to  the  sitting  of  the  Circuit  Court. 
The  object  of  this  salutary  provision  was  to  save  witnesses  and 
jurors  being  brought  for  cases  in  which  the  accused  admitted  their 
guilt  For  twenty-seven  years  this  has  been  the  practice  in  the 
SheriflT  Courts,  to  the  advantage  of  all  concerned.    It  is,  I  under- 
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stand,  also,  to  some  extent,  the  practice  in  the  Court ^of  Justiciary 
since  1868.  And  were  it  adopted  in  regard  to  circuit  trials  it 
would  be  an  inestimable  boon.  At  present  Crown  counsel  have  to 
prepare  for  trials  that  never  go  on,  and  jurymen  and  witnesses 
have  often  to  come  great  distances,  and  at  a  sacrifice  of  two  or 
three  days'  time,  on  the  chance  of  their  services  being  needed.  The 
jarymen  have  to  do  this  at  their  own  expense ;  but  though  witnesses 
receive  a  moderate  remuneration,  it  is  often  no  sufficient  recom- 
pense for  their  loss.  Even  the  risk  to  persons  in  delicate  health  is 
not  unfrequently  a  matter  of  moment,  and  in  the  case  of  fiscals, 
clerks,  policemen,  and  others  there  is  a  distinct  loss  to  the  public 
service.  But  as  the  plan  of  sending  a  judge  was  found  to  be 
unworkable,  I  would  suggest  that  the  pleading  diet  should  be  held 
by  the  resident  judges.  The  work  so  provided  would  not  be  of  a 
novel  kind.  There  are  only  four  pleas  they  cannot  at  present 
entertain — murder,  rape,  robbery,  and  wilful  fire-raising.  Of  these 
the  two  latter  may  any  day  be  made  competent  to  them ;  and  in  a 
murder  case  a  plea  of  guilty  is  never  accepted — in  Scotland  proof 
is  always  led.  What,  then,  I  would  propose  is  that  the  Sheriff- 
Substitute  should  hold  a  pleading  diet  fifteen  days  before  the 
arrival  of  the  Circuit  Court.  If  there  were  no  objections  n;ade  to 
the  relevancy  of  the  indictment,  the  prisoner's  plea  could  then  be 
taken;  if  it  were  "guilty,"  hei  would  be  brought  up  before  the 
judge  on  circuit  and  sentenced ;  if  "  not  guilty,"  his  trial  would  be 
similarly  deferred.  If,  on  the  other  hand,  objections  were  taken 
to  the  relevancy  of  the  libel,  these  could  either  be  reserved  (as 
under  sec.  7  of  the  Court  of  Justiciary  Act  of  1868)  for  the  Circuit 
judge,  or  disposed  of  with  a  right  of  appeal  to  him.  But  I  do  not 
anticipate  any  difficulty  on  this  point ;  objection  to  the  relevancy 
of  an  indictment  is  rare ;  and  though  appeals  against  summary 
petitions  are  not  uncommon,  I  am  not  sure  that  I  ever  knew  of  one 
against  a  judgment  sustaining  the  relevancy  of  a  formal  indict- 
ment—I am,  etc.  Piletor. 


INTIMATION  BY  A  CREDITOR  UNDER  THE  REGISTRA- 
TION OF  LEASES  (SCOTLAND)  ACT,  1857. 

Sir, — It  undoubtedly  appears  a  little  difficult  to  solve  if  a 
sale  is  validly  made  under  a  bond  and  assignation  in  security, 
where  the  initiatory  procedure  used  happens  to  be  the  schedule  of 
intimation,  requisition,  and  protest,  etc.,  provided  by  the  Titles  to 
Land  Consolidation  (Scotland)  Act,  1868,  inasmuch  as  section 
103  of  that  Act  enacts  that  "  nothing  contained  in  this  Act  shall 
prevent  the  constitution,  transmission,  completion,  or  extinction  of 
land  rights,  or  of  securities  affecting  lands,  in  the  forms  which  were 
ia  use  or  competent  for  these  purposes  prior  to  the  passing  of  the 
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Acts  hereby  repealed,  except  in  so  far  as  such  prior  forms  are 
hereby  expressly  abolished ; "  and  concludes  with  a  proviso  that 
"  notwithstanding  the  repeal  of  the  said  Acts  in  Schedule  A"  (by 
this  schedule  the  whole  of  10  and  11  Vict.  c.  50,  after  mentioned  is 
repealed),  "  the  same  shall  be  held  to  be  still  in  force  so  far  as 
regards  any  reference  which  may  be  made  to  them,  or  any  of  them, 
in  any  statute  not  hereby  repealed,  and  to  the  effect  of  giving  full 
effect  to  such  reference."     Again,  on  the  other  hand,  sec.  20  of 
the  Leases  Act  runs  thus :  "  The  several  clauses  in  the  schedules 
to  this  Act  annexed  shall  be  held  to  import  such  and  the  like 
meaning,  and  to  have  such  and  the  like  effect,  as  is  declared 
by  the  Act  of  the  1 0th  and  11th  of  Queen  Victoria,  chapter  50, 
sections    second    and    third,    to    belong    to    the    corresponding 
clauses  in  the  schedule  to  the  said  recited  Act  annexed,  and  the 
procedure  thereby  prescribed  for  a  sale  under  a  bond  and  dis- 
position in  security  shall  be  applicable  to  a  sale  of  any  such  lease 
as  aforesaid,  under  any  such  assignation  in  security  as  is  herein- 
before mentioned."      The  effect  of  the  foresaid  provision  of  the 
Consolidation  Act  is  to  prevent  any  statute  passed  prior  to  the 
Act,  as,  e,g.  the  Leases  Act,  but  making  reference  to  the  procedure 
under'  any  of  the  repealed  Acts,  as,  for  instance,  10  and  11  Viut. 
c.  50,  from  being  rendered  nugatory  in  consequence  of  such  repeal. 
Now  it  must  be  observed  that  as  Schedule  A  before  referred  to 
neither  repeals  nor  abolishes  the  Leases  Act,  therefore  it  obviously 
follows  that  the  foregoing  reference  by  the  Leases  Act  to  the  1847 
Act  cannot  be  held  to  be  incorporated  into  the  Consolidation  Act 
Consequently,  if  intimation  by  a  creditor,  with  a  view  to  a  sale 
under  a  bond  and  assignation  in  security  under  the  Leases  Act,  be 
given  in  the  new  form  prescribed  by  the  Consolidation  Act,  it 
would  thus  evidently  be  invalid.     Moreover,  it  is  rather  important, 
too,  to  keep  in  view  that  although  it  has  been  held  that  leases  come 
within  the  provision  of  the  Consolidation  Act  in  regard  to  settle- 
ments of  heritages,  notwithstanding  that  they  do  so  in  this  respect, 
yet  they  certainly  do  not  seem  to  come  within  the  operation  of 
the  Consolidation  and  Conveyancing  Acts  in  the  matter  under 
consideration.     Hence  it  is  apparently  in  the  meantime  question- 
able, in  the  absence  of  any  specific  reference  to  a  statute  other  than 
the  present  two,  te.  the  1847  and  the  Leases  Acts,  which  regulates 
the  matter,  to  enable  any  person  to  form  a  correct  opinion  as  to 
whether  the  intimation  ought  to  be  given  in  the  old  style,  viz.  by 
virtue  and  in  terms  of  the  Act  of  Parliament  10  and  11  Vict.  c.  50, 
or  in  the  new  style  introduced  by  the  Titles  to  Land  Consolidation 
(Scotland)  Act,  1868.    It  is  almost  needless  to  add,  that  unless 
Acts  are  expressly  abolished  they  can  still  be  competently  referred 
to,  and  that  it  is  also  permissive  to  use  the  forms  thereby  pre- 
\.     The  forms,  etc.,  which  have  been  expressly  abolished  are 
eve  of  service  and  the  procedure  under  it;  the  charges 
irere  necessary  as  preliminary  to  summonses  of  constitution 
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and  adjudication;  the  procedure  by  signature  in  Exchequer  for 
obtaining  Crown  writs ;  and  the  ceremony  of  resiguation.  Accord- 
ingly the  anomaly  cannot  be  treated  as  theoretical  merely,  but 
must  be  felt  practically  as  a  general  and  acknowledged  grievance. 
The  foregoing  remarks,  if  sound,  lead  inevitably  to  the  conclusion 
that  the  introduction  of  a  statute  as  suggested  would  remove  that 
anomaly,  and  thus  admit  of  avoiding  the  irksome  tediousness  of 
sifting  through  scattered  Acts  of  Parliament  which  have  virtually 
gone  into  desuetude,  or  rather  which  have  practically,  to  all  intents 
and  purposes,  been  cast  into  oblivion,  especially  when  after  doing 
so  the  result  as  illustrated  proves  abortive.  And  I  venture  to  con- 
clude, in  the  language  of  the  poet,  judging  from  the  spirit  in  which 
lawyers  promote  such  reforms,  they  are 

"  Not  blind,  by  worshipping  as  things  divine, 
The  dust  and  cobwebs  of  the  legaJ  shrine. 
But  bent  to  make,  as  taught  in  Wisdom's  school, 
Our  laws  progressive,  like  the  reabn,  the  rule." 

—I  am,  etc.  W.  K 

Sjucailino,  Cathcart. 


^hz  Mmdh. 


Elevation  of  the  Dean  of  Faculty  to  the  Bench, — ^The  announce- 
ment that  Mr.  Patrick  Fraser,  Q.C.,  LL.D.,  took  his  seat  on  the 
Bench  of  the  Court  of  Session  has  been  no  doubt  read  by  most  of 
our  readers  long  ere  these  pages  have  come  into  their  hands.  In 
this  periodical,  however,  the  fact  deserves  more  than  a  mere 
passing  mention,  as  for  many  years  Mr.  Fraser  took  a  deep  interest 
in  the  welfare  of  the  Journal,  and  not  unfrequently  contributed 
articles  to  its  pages.  It  is  of  course  in  the  natural  course  of 
events  that  the  Dean  of  Faculty  should  be  made  a  judge ;  not  the 
less  is  it  in  many  ways  painful  for  the  Bar  to  part  from  him.  A 
learned  and  deeply-read  lawyer,  more  especially  in  that  branch  of 
the  science  to  which  he  more  particularly  devoted  himself,  he  shed 
a  lustre  on  the  Bar  of  Scotland  of  which  it  was  always  proud. 
Seldom  has  any  one  more  fitted  for  the  post  filled  the  chair  of 
Dean  of  the  Faculty  of  Advocates ;  the  deep  interest  he  took  in  its 
business,  and  the  many  services  which  he  ungrudgingly  performed 
on  its  behalf  will  not  be  soon  forgotten,  and  we  are  glad  to  know 
that  the  Bar  gratefully  acknowledged  its  sense  of  his  services  in  a 
congratulatory  letter  which  was  drawn  up  and  transmitted  to  the 
learned  Judge.  It  has  often  been  proved  how  perilous  it  is  to 
predict  what  sort  of  a  judge  a  counsel  however  eminent  will 
make;  in  this  case,  however,  we  do  not  think  we  are  wrong  in 
saying  that  Lord  Fi-aser,  while  possessing  in  a  high  degree  those 
legal  qualifications  which  are  indispensable  for  the  fit  discharge  of 
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hli  offloei  adds  to  them  a  patience  of  manner  and  courtesy  of  tone 
which  render  it  more  than  probable  that  he  will  be  extremely 
popular  in  the  Outer  House. 

Election  of  a  Dean  of  Famlty, — A  meeting  of  the  Bar  was  held 
on  the  18th  February  to  elect  a  successor  to  Lord  Fraser  in  the 
office  of  Dean  of  Faculty.  Mr.  Trayner  in  proposing  Mr. 
Alexander  Smith  Kinnear  stated  that  the  duty  now  devolving  on 
the  Faculty  was  not  only  of  importance,  but  one  that  required  them 
to  be  careful  in  their  choice,  because  the  character  of  the  Dean 
reflected  on  the  character  of  the  Bar.  They  should  have  a  man 
well  versed  in  the  law,  not  only  in  theory  but  practice,  in  order 
that  he  might  assist  and  advise  junior  members  of  the  profession 
on  any  occasion  when  they  had  need  of  such  advice  and  counsel 
He  must  also  be  a  man  of  kindly  and  courteous  disposition,  a  man 
of  culture  and  attainment  in  letters,  and  all  these  qualifications 
were  to  be  found  in  Mr.  Alex.  Smith  Kinnear,  whom  he  proposed 
as  a  worthy  successor  to  the  previous  occupant  of  the  chair. 

Mr.  J.  H.  A.  Macdonald,  Q.C.,  concurred  in  what  had  fallen 
from  Mr.  Trayner,  and  was  proud  at  having  the  opportunity  of 
seconding  the  motion  which  had  now  been  made.  He  further 
stated,  in  referring  to  the  qualifications  of  Mr.  Kinnear,  that  his 
diction  and  style  were  eloquent  and  elegant,  and  that  he  was  one 
who  would  be  a  thoroughly  national  representative  of  the  Faculty. 

The  motion  was  unanimously  agreed  to. 

Mr.  Elinnear  then  was  conducted  to  the  chair,  and  returned  thanks 
for  the  honour  conferred  upon  him  in  a  speech  distinguished  alike 
by  elegance  of  diction  and  depth  of  feeling. 

Immediately  after  the  election  Mr.  Kinnear  was  conducted  by  his 
mover  and  seconder  to  the  First  Division,  accompanied  by  the 
geneml  body  of  the  Faculty  and  others,  who  crowded  the  Court-room, 

Mr.  Trayner  stated  from  the  Bar  that  he  had  to  announce  to 
their  Lordships  that  the  Faculty  of  Advocates,  at  a  meeting  held 
tliat  afternoon,  had  unanimously  elected  Mr.  Alex.  Smith  Kinnear 
to  be  their  Dean. 

The  Lord  President,  addressing  the  Dean,  then  said:  The 
Court  receives  with  great  pleasure  and  satisfaction  the  announce- 
ment that  you  have  been  elected  to  fill  the  vacant  chair  in  the 
Faculty  of  Advocates.  That  you  should  have  been  advanced  to  this 
high  honour  by  the  unanimous  assent  of  the  whole  Bar  will  not 
cause  surprise  to  any  one  who  is  at  all  acquainted  with  the  eminent 
qualifications  you  possess  for  discharging  the  duties  of  that  impor- 
tant office.  Your  distinguished  professional  position,  your  juricGcal 
and  forensic  ability,  general  scholarship,  and  literary  accomplish- 
ments, combined  with  the  high  sense  of  honour  and  maturity  of 
'^dgment  which  have  secured  for  you  the  confidence  of  your 

^wen  and  the  public,  must  in  like  manner  command  at  all  times 
confidence  of  the  Bench.    We  heartily  congratulate  you  on  the 
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hooonr  which  has  been  conferred  upon  you,  and  welcome  you  to 
your  place  in  the  centre  of  the  Bar." 

Mr.  Kinnear  was  then  accompanied  to  the  Second  Division  in  a 
similar  manner  as  he  had  been  to  the  First,  and  there  Mr.  Trayner 
made  the  same  announcement  as  he  had  done  in  the  First  Division. 

The  Lord  Justice-Clerk  said  they  were  very  glad  indeed  to 
receive  the  new  Dean,  and  they  congratulated  him  and  the  Faculty 
on  his  appointment  to  so  honourable  a  position. 

Seldom  has  the  choice  of  a  Dean  of  Faculty  met  with  more 
unanimous  approval  from  parties  of  all  opinions  in  the  Parliament 
House  than  the  present  This  is  not  the  place  to  pronounce  any 
studied  panegyric  on  the  new  Dean,  but  we  are  sure  that  Mr. 
Rionear  unites  in  himself  all  the  qualities  which  are  desirable  in 
such  a  position.  The  congratulatory  sentences  pronounced  by  the 
Lord  Justice-Greneral  embody  only  what  is  strictly  true,  and  we  are 
glad  to  think  that  the  Scottish  Bar  have  in  their  present  head  one 
who  is  so  eminently  qualified  to  keep  up  the  traditions  of  learning 
and  personal  honour  which  have  so  long  distinguished  the  occu* 
pants  of  the  chair. 

Appointments. — The  Hon.  Henrt  J.  Mongkeiff  has  been  ap- 
pointed Sheriff  of  Benfrewshire,  an  office  vacant  by  the  elevation  of 
Sheriff  Fraser  to  the  Bench.  Mr.  Moncreiflf  was  called  to  the  Bar 
in  1863,  and  has  been  an  Advocate-Depute  imder  several  successive 
Liberal  administrations. 

Mr.  jEneas  J.  G.  Magkay,  Advocate,  LL.B.,  has  been  appointed 
an  Advocate- Depute.  Mr.  Mackay  was  called  to  the  Bar  in  1864, 
and  in  1874  was  appointed  Professor  of  Scottish  and  Constitutional 
Hbtory  in  the  University ^of  Edinburgh. 

Mr.  Alexander  Taylor  Innes,  Advocate  (1870),  has  been 
appointed  an  Advocate-Depute. 

The  Court  of  Session  will  rise  for  the  Spring  vacation  on  Saturday 
the  19th  of  March. 

BtU-Chajiiber. — The  following  is  the  Bill-Chamber  Boster  for  the 
ensuing  vacation: — 

Monday,  March  21,  to  Saturday,  March  26 — Lord  Shand. 

28,  to        „        April     9       „     Fraser. 

Apra  11.  to        ,.        April    23       „  { ^^^S^" 

25,  to        ,.        May       7       „     Curriehill. 
„        May      9^  to  meeting  of  Court  „     Lee. 


»  » 


» 
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SHERIFF  COURT  OF  NAIRN. 
Sheriff  Suitb. 

WILSON  V.  TOLMUL 

Claim  of  superiority  over  ruinous  suhjects  sold  by  Police  Commissioners  under 
authority  of  General  Police  Act  of  1862  held  to  be  untenable  against  the  pur- 
chaser, — The  circumstances  are  stated  in  the  note  subjoined  to  the  following 
interlocutor,  viz. : — 

**  Elgin,  bih  January  1881. — ^The  Sheriff-Substitute  having  considered  the 
cause,  Sustains  the  pleas  stated  for  the  defender  under  the  first  and  third  heads 
of  his  pleiu  in  law  .'Therefore  dismisses  the  action :  Finds  the  defender  entitled 
to  his  expenses :  Allows  an  account  thereof  to  be  lodged,  and  when  lodged 
remits  the  same  to  the  Auditor  of  Court  to  tax  and  to  report,  and  decerns. 

^  D.  Maclbod  Smith. 

'*  Note, — It  appears  that  a  tenement  or  area  of  land,  with  a  house  or  other 
bnilding  or  buildings  thereon,  in  the  bui^h  of  Nairn,  having  become  waste  and 
rainons,  and  otherwise  obnoxious,  the  Police  Commissioners  of  Nairn,  under 
the  authority  of  the  Oeneral  Police  Act  of  1862,  and  after  the  usual  procedure, 
exposed  the  same  to  public  sale,  and  that  in  July  1878  the  defender  became 
the  pu^haser  for  the  sum  of  £26,  10s.  The  purchase-money  was  deposited  in 
terms  of  the  Act,  and  the  Sheriff  thereupon  pronounced  a  decree  decuuring  the 

Snrchase  to  be  completed.  The  decree  was  dnl^  registered  as  required  by  the 
iCtj  and  the  defender  had  since  been  in  possession  of  the  subjects  so  acquired 
by  liim.  The  decree  when  so  registered  is  declared  by  the  Act  of  Parliament, 
section  244,  to  be  a  valid  and  sufficient  title  to  such  purchaser,  who  shall 
thereafter  be  at  full  liberty  to  exercise  every  lawful  right  of  property  in  the 
subject  so  purchased  without  being  subject  to  challenge  by  any  party  whom- 
soever. 

^  The  pursuer,  however,  allies  that  the  subjects  held  by  the  defender  are  a 
part  of  certain  other  subjects  in  the  burgh  of  Nairn,  of  which  the  pursuer  is 
feudal  superior,  and  he  claims  to  have  it  found  and  declared  that,  as  such,  he 
is  entitled  to  payment  from  the  defender,  from  the  date  of  his  entry  and  in 
time  coming  tnereafter,  of  the  sum  of  4s.  8d.  per  annum,  which  the  pursuer 
alleges  to  be  the  proportion  of  feu-duty  applicable  to  the  subjects  held  bjr  tbe 
defender,  besides  the  usual  casualties.  The  pursuer  states  that  the  subjects 
so  referred  to  were  acquired  in  free  burgage  royal  in  1781  b^  an  ancestor  or 
predecessor  of  the  pursuer,  who  afterwaras  disponed  the  same  in  feu  to  be  held 
of  himself  and  his  successors.  The  pursuer  states  that  he  now  represents  the 
ancestor  or  predecessor  who  cranted  these  feu  rights.  He  produces  a  series  of 
title-deeds  to  that  effect,  and  maintains  that  the  richt  of  superiority  claimed 
by  him  is  not  superseded  by  the  statutory  title  now  held  by  tne  defender. 

"  I  do  not  think  that  such  a  claim  on  the  part  of  the  pursuer  is  tenable 
against  the  defender. 

^  The  theory  of  the  Police  Act  is  to  enable  the  Police  Commissioners,  for  the 
general  benefit  of  the  community,  and  aft^i^  such  reasonable  public  notice  as 
may  be  practicable,  to  sell  any  premises  which,  through  aoeindonment  or 
neglect,  have  been  allowed  to  become  a  public  nuisance,  and  to  place  them  in 
better  hands  than  those  of  their  previous  owners,  leavins  to  those  owners  and 
all  others  interested  their  recourse  against  the  price  in  lieu  of  their  previoas 
rights.  The  pursuer  makes  no  complaint  of  the  propriety  and  regularity  of 
the  proceedings  on  the  part  of  the  Police  Commiflsioners.  It  may  therefore 
be  presumed  that  the^  were  in  all  respects  duly  and  properly  carried  out 
Indeed,  so  far  from  objecting  to  them,  it  appears  that  he  expresslv  recognised 
them  by  lodging  a  claim  against  the  purchase-price  deposited  by  the  defender, 
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apparently  of  a  similar  nature  to  that  for  which  he  now  sues,  and  that  that 
claim  was  repelled  hy  the  late  Sheriff-Substitute  of  Ntdmshire  on  grounds 
which  do  not  fully  appear  in  the  present  action.  The  purchase-price,  however, 
was  apparently  insufficient  to  pay  the  expenses  of  the  proceedin^gs  on  the  part 
of  the  Police  Commissioners,  which  wouW  form  the  primary  claim. 

"  The  pursuer  may  or  may  not  have  had  a  good  claim  against  the  purchase- 
price  if  it  had  been  of  adequate  amount.  The  defender  hns  nothing  to  do  with 
that.  He  fulfilled  his  whole  obligation  as  purchaser  in  depositing  the  money 
to  be  disposed  of  in  terms  of  the  Act.  He  maintains  that  he  is  not  liable  to 
mj  farther  claims,  and  that  the  alleged  right  of  superioritv  forms  no  exception. 
It  would  certainly  be  a  very  serious  matter  to  admit  of  any  such  exception 
a^inst  the  express  terms  of  the  statute.  If,  for  example,  any  right  of  supe- 
riority were  admissible  as  an  exception,  there  appears  to  be  no  reason  why  any 
amount  of  rights  and  burdens,  including  rights  of  subinfeudation,  if  any,  and 
rights  of  bondholders,  if  any,  might  not  be  brought  in  on  the  same  principle. 
Sach  a  course  would  render  it  practically  unsafe  for  any  person  to  oecome  a 
pnrchaser,  and  thus  practically  defeat  the  policy  of  that  portion  of  the  statute. 
There  appears  to  be  no  groimd  for  such  contention.  The  terms  of  the  statute 
give  no  countenance  to  the  idea  that  the  right  to  be  acauired  by  a  purchaser 
under  the  Act  in  question,  of  subjects  not  necessarily  held  under  feudal  tenure 
at  all,  but  which  might  be  held  in  burgage,  and  which  in  this  case  was  not 
probably  or  necessarily  known  to  be  held  otherwise  than  in  burgage,  was  to  be 
limited  to  what  is  called  the  dominium  utile  as  opposed  to  the  dominium 
directwn.  On  the  contrary,  the  enactment  that  the  purchaser  shall  be  at  full 
liberty  to  exercise  every  lawful  right  of  property,  without  challenge  by  any 
)«rsou,  seems  to  express  plenum  dominium  as  fully  as  language  can  do.  No 
doubt  the  word  property  is  sometimes  used  in  technical  feudal  law  as  a  con- 
venient word,  or  rather  perhaps  as  an  inconvenient  one  for  the  want  of  a  better. 
in  contrast  with  the  wonl  superiority ;  but  this  is  in  a  subordinate  and  limitea 
sense  which  does  not  impair  ito  meaning  in  general  and  ordinary  language, 
fmch  as  appears  to  be  used  in  the  Police  Act.  Indeed,  the  meaning  conten&d  for 
by  the  pursuer  would  be  imintelligible  even  in  Scotland  to  any  person  ignorant 
of  technical  feudal  law,  and  it  would  be  absolutely  unititelligibie  in  any  other 
part  of  the  kingdom. 

*^  In  the  General  Police  Act,  which  is  a  popular  administrative  Act,  intended, 
i»  far  as  possible,  for  popular  interpretation,  the  whole  tenor  of  the  provisions 
in  question,  both  positive  and  negative,  go  to  show  that  they  were  intended  to 
afford  the  fullest  and  most  unqualified  right  to  a  purchaser  in  the  position  of 
the  defender,  and  that  it  was  intended  that  such  purchaser  should  hold  and  use 
^'bat  might  become  his  exclusive  property  under  the  Act,  as  freely  and  absol- 
utely as  any  property  can  be  held,  subject  of  course  to  the  rights  of  the 
Sovereign  and  of  the  State.  It  will  be  observed  that  it  is  not  the  dominium 
^iiU  of  the  tenement  that  is  authorized  to  be  sold  or  any  limited  kind  of 
dcminium^  but  the  tenement  or  area  itself  and  the  buildings  thereon,  includ- 
ing necessarily  every  kind  of  dominium,  and  excluding  every  other  kind  of 
right,  and  that  the  defender  has  purchased  and  now  holds  the  whole  premises 
on  that  footing.  This  is  the  answer  to  the  argument  on  the  part  of  the  pur- 
^Qer,  founded  on  the  older  procedure  in  judicial  salejs  of  landea  property  as  set 
forth  in  Erskiue's  Inst.  B.  2,  T.  12,  sec.  63,  and  in  Bell's  Comm.  vol.  ii,  p»  278. 
In  these  sales  it  was  the  rights  of  the  debtor  or  insolvent  owner  that  were  sold. 
In  the  present  case  it  is  not  so  much  the  rights  of  any  individual  or  individ- 
tials  that  are  sold,  but  the  territorial  area  ana  substance  of  the  Icmd  itself  with 
all  that  goes  along  with  it. 

*^  It  is  hardly  necessary  to  do  more  than  advert  to  the  argument  for  the  pur- 
suer founded  on  the  provisions  of  the  Conveyancing  Act  of  1874,  which  have 
heen  quoted  by  him  in  his  condescendence.  These  provisions  are  merely 
intended  to  formulate  a  more  convenient  mode  of  entry  oetween  superiors  and 
vassals  in  cases  in  which  the  superiority  is  either  recognised  or  can  be 
enforced  by  law.    In  the  present  case  the  defender  maintains,  and  for  th^ 
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reaeons  already  stated,  I  think  rightly  maintains,  that  in  so  far  as  he  is  con- 
cerned no  superiority,  unless  it  may  be  that  of  her  Majesty  or  the  magistrates 
of  the  burgh,  an^  longer  exists  outside  of  his  own  rights,  and  that  therefoit 
there  is  no  supenority  as  between  the  pursuer  and  him  to  which  the  Convey- 
ancing Act  of  1874  can  be  applicable. 

"  It  may  be  further  pointea  out  that  the  provisions  in  question  quoted  from 
the  Conveyancing  Act  only  take  effect  upon  infeftment,  and  that  no  step  corre- 
sponding to  what  is  known  as  infeftment  has  been  taken  on  the  part  of  the 
defender.  The  decree  under  which  he  holds  is  not  a  legal  conveyance  upon  which 
infeftment  could  either  be  given  or  taken,  and  infeftment  was  not  in  any  way 
necessary  to  complete  his  rights.  The  registration  of  the  decree  seems  to  have 
been  intended  rather  as  a  means  of  preserving  evidence  of  the  transaction  in  a 
public  record  of  land  titles  than  for  any  other  purpose.  Its  meaning  and  effect 
in  this  re8])ect  must  be  interpreted  according  to  tlie  law  as  it  stood  at  the  date 
of  the  passing  of  the  General  Police  Act  of  1862,  by  which  the  registration  in 
the  present  case  was  directed.  At  that  time  no  such  thing  was  known  as 
infeftment  bv  registration  of  a  conveyance  or  decree.  The  procedure  of  that 
nature  which  has  since  become  so  familiar  was  not  introduced  until  1868  br 
the  Land  Titles  Consolidation  Act  of  that  year,  and  has  no  application  to  such 
a  title  as  that  under  which  the  defender  holds. 

'^  I  do  not  see,  therefore,  that  the  pursuer  can  have  any  legal  claim  against 
the  defender.    Neither  can  I  see  that  the  pursuer  has  any  just  ground  of  com- 

Elaint  against  the  legislative  procedure  under  which  the  defender  has  acauired 
is  rights.  The  law  provides  for  ample  public  notice  on  the  part  of  the  Police 
Commissioners  before  any  steps  can  be  taken  by  them,  and  if  the  pursuer  and 
his  predecessors  took  so  little  interest  in  the  premises  that  they  not  only 
allowed  them  to  become  a  public  nuisance,  but  paid  no  attention  to  all  this, 
they  have  no  one  but  themselves  to  blame.  At  the  same  time  their  legal  rights 
were  preserved  to  them  as  far  as  possible,  although  converted  into  a  different 
shape.  D.  M.  S." 

Act. — Mackenzie  &  Gordon. Alt. — Dick  &  RusselL 
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Railway  Company. — SiaitUory  powers — Letting  rolling  stock — UUra  vires.— 
The  lines  of  the  T.  Railway  Company  were  in  connection  with  those  of  the  £. 
and  of  the  B.  Railway  Companies.  In  1854  the  T.  Company  leased  their  under- 
taking for  twenty-one  y^ars  to  P.  &  Co.,  who  entered  into  an  agreement  with 
the  E.  Company,  under  which  the  E.  Company  supplied  them  with  rolling 
stock  to  work  the  T.  line.  In  1863  an  Act  of  Parliament  was  passed,  which 
authorized  the  E.  and  B.  Companies,  jointly  or  severally,  to  take  a  lea.se,  or  a 
transfer  of  the  existing  lease,  of  the  T.  line  ;  and  to  enter  into  agreements  with 
respect  to  the  working  of  the  T.  line  ;  and  with  respect  to  the  apportionment 
of  uie  traffic,  and  of  the  tolls,  fares,  and  charges  ;  the  appointment  of  a  joint 
committee  ;  or  anv  other  matter  incident  to  the  carrying  out  of  the  purposes 
of  the  Act,  On  the  expiration  of  the  lease  in  1876,  the  G.  Company  (which 
had  been  formed  by  the  amalgamation  of  the  E.  and  B.  Companies)  entered 
into  a  deed  of  arrangement  with  the  T.  Company,  under  which  it  agreed  to 
provide  rolling  stock  for  the  T.  Company  for  tive  years,  at  certain  rates.  On 
an  action  being  brought  by  the  Attorney-General,  to  restrain  the  G.  Company 
from  carrying  out  the  terms  of  the  deed,  on  the  s^ound  that  it  was  ultra  vires : 
— Heldf  that  it  was  expressly  authorized  by  tne  Act  of  Parliament.— Tfce 
Attorney-General  v.  The  Great  Eastern  Railway  Co.  (H.  L.),  49  L.  J.  Bep. 
Ghana  545. 
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A  GENERAL  OUTLINE  OF  UNIVERSITY  LEGAL  EDUCA- 
TION, AND  OF  THE  ORGANIZATION  OF  THE 
FACULTY  OF  LAW. 

Is  most  Universities  of  the  Continent  a  course  of  lectures  is 
delivered  in  the  Faculty  of  Law  called  by  the  Germans  Encyclo- 
paedia, the  value  of  which  has  been  generally  acknowledged  by  all 
persons  acquainted  with  the  subject  of  legal  education.  Its  pur- 
pose is  to  introduce  the  student  to  the  studies  he  has  before  him, 
to  show  their  relation  to  each  other,  their  natural  order,  and  their 
main  divisions. 

Many  books  also  have  been  written  on  this  topic  by  Continental 
jurists,  to  which  the  same  name  of  Encyclopaedia  has  been  given. 

In  Great  Britain,  following  the  French  use  of  Encyclopaedia,  we 
have  appropriated  the  word  to  a  general  dictionary  of  knowledge, 
50  that  we  cannot  use  it  specially  for  the  course  of  study  in  law  or 
in  any  other  Faculty. 

The  want  of  the  word  matters  little — the  want  of  the  thing 
indicates  that  the  Universities  of  Great  Britain  have  not  organized 
the  system  of  legal  education  with  the  same  completeness  as  the 
rest  of  Europe. 

There  is  only  one  book  of  the  slightest  reputation  in  English 
on  this  subject,  and  its  writer  will  be  known  longer  as  the  author 
of  **  Ten  Thousand  a  Year "  than  of  "  The  Introduction  to  Legal 
Studies." 

Modem  Europe  owes  the  idea  and  the  first  good  example  of  such 
^n  introduction  to  a  man  of  a  different  calibre  from  Samuel  Warren, 
T-Leibnitz,  whose  encyclopaedic  intellect  and  zeal  for  the  reconcilia- 
tion of  contending  parties  in  philosophy  and  religion,  if  it  prevented 
nini  from  himself  founding  a  school,  admirably  adapted  him  for  a 
^ork  of  this  nature.  His  first  work,  published  when  he  had  just 
completed  his  University  education,  was  a  short  but  pregnant  tract 
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entitled  "  Nova  Methodus  Discendae  Docendaeque  Jurisprudential." 
This  is  the  germ  from  which  all  subsequent  encyclopaedias  of  legal 
education  have  sprung,  and  it  is  worth  more  than  all  the  rest,  if 
our  measure  is  depth  and  not  length.  Written  two  centuries  ago, 
it  still  deserves  to  be  read  by  the  student  of  law.  In  this  tract 
Leibnitz  did,  and,  with  the  consciousness  of  genius,  knew  he  was 
doing,  for  jurisprudence  what  Bacon  had  done  for  philosophy  by  his 
"  Novum  Organon  "  and  "Advancement  of  Learning." 

It  was  only  natural  that  after  the  reformation  of  religion 
and  of  philosophy  should  come  the  reformation  of  jurisprudence. 
So  long  as  the  cliief  lawyers  of  Europe  were  mere  civilians  or 
canonists  such  a  reformation  was  impossible,  for  while  monkish 
schoolmen  obscured  the  works  of  Plato  and  Aristotle  with  the 
disputations  of  Nominalism  and  Eealism  the  philosophy  of  law 
could  not  be  advanced  a  single  step.  The  reformation  Leibnitz 
effected  may  be  described  in  a  single  sentence.  As  the  reformation 
of  Bacon  and  Descartes  was  the  liberation  of  philosophy  from  the 
exclusive  regard  it  had  hitherto  given  to  scholasticism,  and  the 
reformation  of  Luther  and  other  religious  reformei^s  was  the  libera- 
tion of  theology  from  an  exclusive  regard  to  the  traditions  of  the 
Roman  Church,  so  the  reformation  of  jurisprudence  by  Leibnitz 
was  its  liberation  from  the  exclusive  regard  to  the  traditions  of 
Soman  Law,  and  its  new  foundation  on  a  basis  adequate  to  the 
immense  progress  the  sixteenth  and  seventeenth  centuries  had 
made  in  all  departments  of  knowledge. 

In  England,  which  rejected  the  Koman  Law,  and  in  Scotland, 
which  accepted  it  only  to  a  limited  extent,  the  same  reformation 
was  not  required.  But  the  new  foundation  was  even  more  im- 
peratively necessary,  for  the  lawyers  of  our  country  had  not  the 
advantage  which  those  of  the  Continent  had,  and  which  no  one 
knew  better  than  Leibnitz  how  to  use,  of  employing  in  the  new 
building  the  cyclopean  remains  of  Roman  jurisprudence. 

In  this  country  no  attempt  was  made  in  the  seventeenth  and 
eighteenth  centuries,  and  only  a  few,  and  these  partial  and  scarcely 
original,  attempts  have  been  made  in  the  present  century  to  con- 
struct and  teach  the  philosophy  of  law,  or  to  organize  the  system 
of  legal  education.  Consequently  we  must  confess  with  shame 
that  Great  Britain  is  a  century  behind  the  countries  of  the 
Continent,  not  merely  behind  Germany,  but  behind  small  states, 
as  Holland,  Switzerland,  or  Denmark,  both  in  the  organization  of 
legal  education  and  in  the  clearness  and  completeness  of  its  legal 
system.  Fortunately  in  two  respects  it  has  retained  a  superiority 
in  the  independence  and  integrity  of  those  intrusted  with  the 
administration  of  the  law,  and  in  the  application  of  a  less  perfect 
system  of  la\ys  to  practical  needs.  But  because  British  lawyers 
have  done  well  in  these  respects,  there  is  no  reason  why  they 
should  leave  the  other  matters  in  which  they  liave  hitherto  failed 
undone.     It  should  be  rather  the  ambition  of  the  British  lawyer  to 
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aid  in  making  the  jurisprudence  and  laws  of  Britain  in  the  future 
as  saperior  to  the  jurisprudence  of  Borne  as  the  Government  of 
Queen  Victoria  is  superior  to  the  Empire  of  the  Eoman  Caesars  or 
of  Constantine  and  Justinian. 

The  questions  we  propose  briefly  to  consider  are  these : — 

What  is  the  best  preparatory  education  for  a  student  of  law  ? 

How,  when  this  has  not  been  received,  can  its  absence  be  best 
supplied  ? 

What  is  the  proper  course  of  study  in  law  for  the  students  in  a 
British  University  ? 

For  the  best  preparatory  education  of  the  law  student  we  must 
boldly  utter  the  hard  saying,  It  should  be  something  of  everything. 
This  has  been  said  of  natural  science,  education  in  which  one  who 
knew  it  well  defined  as  something  of  everything,  and  everything 
of  something.  But  a  branch  of  natural  science  may  perhaps  be 
isolated.  Law  cannot  be  isolated.  It  relates  to  and  has  con- 
nection with  everything.  The  lawyer  has  to  do  with  the  material 
universe  in  its  manifold  divisions,  for  all  matter  is  capable  of  being 
appropriated,  and  when  it  becomes  property  it  is  one  of  the  objects 
of  law.  He  has  to  consider  man  in  his  physical,  moral,  and  mental 
nature.  He  has  to  do  with  language,  by  which  man  expresses 
and  transmits  his  thoughts,  and  with  philosophy,  by  which  he 
endeavours  to  understand  the  basis  of  the  phenomena  of  the 
material  universe,  and  co-ordinate  the  departments  of  knowledge. 
He  has  to  do  with  the  past,  from  which  laws  have  been  handed 
down ;  with  the  present,  during  which  they  have  to  be  applied ; 
with  legislation,  by  which  provision  is  made  for  the  future.  The 
difficulty  is  not  in  recognising  the  wide  extent  of  the  ideal  pre- 
paratory education  of  the  lawyer.  The  difficulty  is,  recognising 
that  the  fact  must  fdl  short  of  the  ideal,  to  ascertain  how  much 
of  this  can  in  fortunate  circumstances  be  realized,  and  by  what 
methods. 

The  first  necessary  study  of  the  lawyer  is  Language  and  Literature, 
for  the  sake  of  expression  and  information.  The  disparagement  of 
this  branch  of  education,  and  the  contrast  of  it  with  the  study  of 
nature,  is  idle,  and  was  long  since  refuted  by  Erasmus,  "  Cognitio 
Verborum  prior  rerum  potior  est." 

It  is  almost  equally  unwise  to  prefer  the  study  of  one  or  more 
modem  languages  to  the  ancient  languages.  For  information 
translations  may  serve  as  a  makeshift,  but  they  serve  least  where 
most  is  to  be  learned.  No  translator  has  succeeded  in  giving  the 
full  sense  of  the  best  ancient  writers,  Homer,  Thucydides,  Demos- 
thenes, Plato,  Tacitus,  Juvenal.  An  indifferent  translation  by  the 
student  himself  is  in  general  as  superior  for  him  to  a  translation 
by  another  as  travels  are  to  a  book  of  travels.  For  expression 
translations  are  even  of  less  value.  .  The  Romans  already  said  of 
the  Greek  masters,  Study  them  by  night  and  day.  The  modem 
European  must  say  the  same  of  the  masterpieces  of  Roman  as  well 
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as  of  Grecian  literature.  No  modem  language  has  the  simplicity 
or  the  subtlety  of  Greek,  the  majesty  or  the  nerve  of  Latin.  Three 
.of  the  modern  languages  besides  our  own  also  deserve  attention, 
but  for  use  other  than  conversational  they  may  be  more  readily 
acquired  in  later  life — French,  for  its  elegance,  neatness,  lucidity; 
German,  for  its  stores  of  erudition  and  its  capacity  to  express 
deeper  emotions  and  thoughts ;  Italian,  for  its  grace  and  beauty. 
The  special  object  the  law  student  should  have  in  view  in  study- 
ing language  and  literature  beyond  that  which  others  have  is  to 
enlarge  his  powers  of  expression.  As  he  may  be  called  on  to 
deal  with  almost  any  subject  in  its  legal  relations,  he  should  be 
able  to  express  himself  in  the  best  manner  on  any.  He  should  be 
able  to  condense  or  to  expand  as  the  case  requires,  so  always  that 
he  may  be  readily  understood,  and  go  straight  to  the  point. 

Next  to  Language  and  Literature  must  be  placed  the  study  of  the 
sciences  which  concern  nature.     Only  experience  teaches  in  how 
many  ways  this  knowledge  is  necessary  to  the  lawyer,  how  often 
a  ready  appreciation  of  the  laws  of  matter  is  requisite  to  solve  the 
practical  cases  with  which  he  has  to  deal.     Take,  for  example,  the 
class  of  suits  in  which  machinery  has  to  be  explained,  or  where 
chemistry  has  to  be  applied,  as  in  some  departments  of  patents,  or 
in  cases  of  pollution  of  water  or  of  air.    In  general,  the  lawyer  has 
so  defective  an  education  in  Natural  Science  that  he  starts  from 
absolute  ignorance  in  such  matters.     It  has  even  been  thought 
that  here  the  much-abused  proverb  is  true  that "  a  little  knowledge 
is  dangerous.''     Nor  is  it  doubtful  that  the  lawyer  should  be  pre- 
pared to  treat  these  matters  from  their  simplest  elements,  to  treat 
them  as  if  everything  must  be  explained  explicitly,  and  not  by  the 
shorthand  methods  which  adepts  use  in  transacting  business  with 
each  other.     The  elements  to  the  lawyer  must  often  be  the  deposi- 
tions of  skilled  witnesses,  and  it  is  just  possible  without  any  special 
knowledge  of  the  matter  in  hand  to  reason  correctly  from  such 
depositions.     But  he  will  reason  with  greater  firmness  and  clear- 
ness who  starts  with  some  knowledge  of  the  subject-matter  in 
question,  who  can  distinguish  at  a  glance  the  confident  professional 
witness  from  the  true  man  of  science,  and  laying  aside  the  shell  of 
irrelevant  matter,  reach  the  kernel  of  the  question  for  decision. 

The  wide  circle  of  the  Natural  Sciences,  the  minute  details  to 
which  the  special  students  of  each  now  carry  their  researches, 
create  a  great  diflSculty,  for  neither  the  time  nor  the  ability  of  the 
law  student  can  enable  him  to  master  these  in  the  manner  of 
special  students.  But  the  general  principles  of  the  laws  of  nature, 
what  is  usually  termed  Natural  Philosophy,  are  wuthin  his  reach,  and 
the  curriculum  of  Arts  in  the  Scottish  Universities  is  in  so  far 
superior  to  that  in  those  of  England  that  it  requires  some  share  of 
attention  to  this  branch  of  study. 

The  question  how  far  Mathematics  should  be  studied  is  one  by 
no  means  easy  to  answer,  for  on  the  one  hand  its  students,  even 
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those  of  marked  capacity,  often  show  an  almost  childish  ignorance 
and  incompetence  in  practical  subjects,  while  on  the  other  no 
power  of  exact  and  rapid  reasoning  or  clear  exposition — qualities 
most  essential  for  a  lawyer — is  greater  than  that  of  the  first-rate 
mathematician.  It  is  an  easy  solution,  if  it  be  a  solution,  of  this 
question  that  each  must  determine  for  himself  how  far  he  is  capable 
of  making  the  study  of  Mathematics,  what  it  can  be  made,  a  con- 
summate training  for  his  reasoning  powers. 

After  Natural  Science  must  be  placed  as  proper  for  the  prelim- 
inary education  of  the  lawyer  the  knowledge  of  History.  The 
value  of  historical  studies  for  the  lawyer  is  threefold.  Law  itself 
is  an  historical  subject.  Who  can  rightly  understand  the  Statute- 
Book  without  some  acquaintance  with  the  history  of  the  period  at 
which  the  various  Acts,  many  of  them  centuries  old,  but  still  in 
force,  were  passed  into  law,  and  the  method  by  which  they  were 
framed  and  carried  ?  Why  and  how  far  our  law  has  followed  the 
Koman,  and  when  and  how  far  it  has  taken  an  independent  course, 
are  historical  queries. 

Next,  History  gives  an  intimacy  with  a  wider  circle  of  characters 
than  is  possible  in  the  life  of  an  individual. 

When  we  read  History  all  that  is  noblest  and  all  that  is  meanest 
in  our  common  nature,  and  the  infinite  and  complex  varieties  of 
character  which  lie  between  the  two  extremes,  are  exposed  to  our 
view,  and  that  without  the  bias  of  personal  contact. 

Prejudices,  national,  party,  or  personal,  may  indeed  be  imported 
into  History,  as  too  many  examples  prove,  but  they  do  not  belong  to 
it.  They  are  violations,  and  are  felt  to  be  violations  of  that  silent 
oath  of  absolute  veracity  which  every  student  and  writer  of  history 
is  bound  to  impose  upon  himself. 

In  the  third  place,  History  is  an  admirable  training  in  the  estima- 
tion of  evidence,  the  credibility  of  various  kinds  of  testimony,  the 
comparative  value  of  difierent  kinds  of  facts.  The  different  rules 
which  still  obtain  in  weighing  legal  and  historical  evidence  is  a  topic 
well  deserving  of  more  careful  investigation  than  it  has  yet  received. 

Last,  but  not  least,  amongst  preliminary  studies  must  be  ranked 
Philosophy,  for  we  have  followed  in  this  survey  not  the  order  of 
merit  or  importance,  but  of  comparative  difficulty.  By  Philosophy 
in  its  original  acceptation,  in  which  it  is  here  used,  we  understand 
the  knowledge  of  or  the  inquiry  about,  not  the  things  that  can  be 
seen  and  touched,  or  externsd  nature,  but  about  the  unseen  realities 
of  existence,  which  we  cannot,  without  abandoning  a  part  of  our 
natiu^,  shut  out  from  our  mental  vision  or  cease  to  strive  to  know. 
Two  branches  of  Philosophy  have  a  direct  bearing  on  law  and  the 
education  of  the  lawyer — Moral  and  Political  Philosophy,  which 
explain  the  nature  of  man  and  society,  and  Logic,  which  explains 
the  laws  of  thought.  But  he  who  has  taken  the  first  step  in 
Philosophy  knows  that  its  garment  is  woven  without  seam,  and 
that  it  is  vain  to  study  completely  Logic  or  Moral  Philosophy 
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without  entering  on  the  still  deeper  problem  of  (Metaphysics)  the 
Philosophy  of  Being  and  (Psychology)  the  Philosophy  of  Mind. 

In  tracing  in  outline  the  ideal  of  the  preliminary  education  of 
the  student  of  law,  and  including  in  it  Language  and  Literature, 
Natural  Science,  History,  and  Philosophy,  meaning  not  the  know- 
ledge of  the  special  student  of  any  one  of  them,  but  only  a  certain 
amount  of  genuine  knowledge,  an  ideal  has  been  described  which 
has  been  attained  by  few  lawyers — which  can  never  be  expected 
to  be  attained  by  many. 

Let  us  pass,  therefore,  to  the  second  and  more  practical  question, 
How  when  this  ideal  preliminary  education  has  not  been  received 
its  want  can  be  best  supplied.  Suppose  the  case  of  a  young  man 
between  seventeen  and  twenty-one,  aware  that  his  preliminary 
education  has  been  defective,  but  requiring  to  devote  a  consider- 
able portion  of  his  time  to  earn  his  livelihood,  and  desiring  to 
prepare  himself  thoroughly  for  some  profession  or  business  in 
which  knowledge  of  law  is  the  chief  thing  necessary,  whose 
absence  may  mean  failure  in  life,  what  can  such  a  student  do  as 
regards  general  education  to  make  up  his  deficiencies  ? 

There  are  those  so  circumstanced  as  regards  time,  or  health,  or 
talents;  or  money,  who  must  abandon  the  attempt  to  improve  their 
general  education,  and  devote  themselves  exclusively  to  the  study 
of  law,  or  it  may  be  exclusively  to  the  study  of  Municipal  Law. 
He  would  be  a  bad  adviser  who  counselled  them  to  do  otherwise, 
or  who  suggested  that  there  was  the  slightest  reason  to  be  ashamed 
of  such  limitation  of  their  studies.  All  that  can  be  reasonably 
asked  is  that  they  should  abstain  from  envy  of  others  with  whom 
fortune  has  dealt  more  kindly,  and  from  an  ignorant  contempt  of 
the  studies  which  lie  beyond  their  own  reach.  But  there  are 
many  who  are  otherwise  circumstanced,  and  either  now  have  or 
will  have  some,  though  it  may  not  be  much,  time  to  spare  for 
general  culture.  For  the  sake  of  such  persons  a  beneficent 
quality  of  true  knowledge  may  be  pointed  out.  What  has  to  be 
sacrificed  in  breadth  may  be  compensated  for  by  depth.  A  single 
subject  steadily  though  slowly  studied,  other  than  merely  profes- 
sional or  business  studies,  makes  all  the  difference  between  a 
liberal  and  a  narrow  lawyer — between  the  lawyer  who  is  well 
educated  and  the  lawyer  who  is  nothing  but  a  lawyer.  How  is 
this  subject  to  be  selected  ?  This  question  deserves  to  be  care- 
fully considered,  for  on  its  right  answer  the  whole  future,  so  far  as 
it  depends  on  education,  may  depend.  Were  the  question  how  we 
could  best  begin  education,  the  advice  of  Bacon  to  bend  the  bow 
backwards  might  be  wise,  and  it  would  be  well  courageously  to 
attempt  to  overcome  the  diflSculties  of  the  subject  felt  to  be 
hardest  but  best.  But  at  the  age  supposed  the  question  is  no 
longer  how  to  begin  but  how  to  go  on,  and  to  go  on  with  a 
prudent  remembrance  of  the  shortness  of  time.  Let  the  student  of 
law,  then,  who  is  desirous  of  a  liberal  education,  choose  and  pursue 
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with  fixed  purpose  that  subject  in  which  he  has  ah'eady  advanced 
most  or  for  which  he  feels  most  inclination.  These  will  generally  be 
the  same,  for  inclination  is  in  proportion  to  progress.  The  range  of 
choice  is  large.  It  may  be  Language,  or  Physical  Science,  or  History, 
or  Pliilosophy.  Having  made  his  choice,  let  him  devote  such  time 
as  he  has  to  spare  for  general  knowledge  to  the  department  he 
selects,  preferring  in  general  the  branch  which  bears  most  directly 
upon  and  is  most  useful  in  the  law  with  which  he  has  to  do ;  for 
example,  Latin  rather  than  Greek;  Natural  Philosophy  or  Chemistry 
rather  than  Geology  or  Astronomy ;  the  History  of  Eome,  England, 
Scotland,  rather  than  the  History  of  the  other  states  of  ancient, 
mediaeval,  or  modern  Europe ;  Logic  or  Political  Philosophy  rather 
than  Metaphysics  or  Psychology. 

We  can  now  approach  the  third  and  main  question.  What  is  the 
proper  course  of  study  in  law  for  the  student  in  a  British  Univer- 
sity ? 

The  sphere  of  law  in  its  widest  extent  may  be  described 
generally,  yet  with  sufficient  accuracy  for  the  present  purpose,  as 
comprehending  all  facts  in  so  far  as  they  have  become,  or  are 
capable  of  becoming,  rights,  and  all  acts  in  so  far  as  they  may  be 
quaUfied  as  just  or  unjust. 

The  special  education  of  the  law  student  may  therefore  be 
described,  in  its  widest  extent,  as  consisting  in  the  acquisition  of 
exact  knowledge  of  such  facts  and  acts.  It  is  possible  of  course  to 
confine  this  education  to  some  one  municipal  law,  in  which  case  the 
knowledge  to  be  acquired  will  be  the  knowledge  of  the  rights  and 
of  the  acts  just  and  unjust  (ie,  in  this  case  lawful  or  unlawful) 
according  to  the  law  of  England  or  Scotland,  or  it  may  embrace,  as 
it  does  in  the  University  of  Edinburgh,  the  knowledge  of  rights 
and  just  or  unjust  acts  according  to  several  positive  laws — the 
Koman,  the  Scottish,  to  some  extent  the  law  common  to  England 
and  Scotland,  the  law  common  to  Europe,  and  also  according  to  the 
law  which  some  have  called  the  law  of  Nature  and  others  the  law 
of  God.  The  existence  of  such  a  kw  has  been  denied,  but  if  we 
believe  in  it,  it  is  the  law  to  which  all  positive  systems  are  referable, 
and  without  which  no  positive  law  could  exist. 

It  would  have  been  well  to  have  avoided  so  general  a  statement 
of  the  sphere  of  law,  for  "error  latet  in  generalibus;"  but  it  was 
necessary  for  the  explanation  of  the  legitimate  scope  of  legal  educa- 
tion and  the  cardinal  division  of  such  education  into  two  depart- 
ments, which  is  essential  in  any  well-organized  Faculty  of  Law. 
It  is  often  supposed  in  this  country  that  only  professional  lawyers 
have  to  do  with  law,  or  at  all  events  with  education  in  law.  Were 
we  to  change  the  expression,  and  say  that  only  lawyers  have  to  do 
with  justice  and  education  in  justice,  there  would  be  an  immediate 
loud  and  confused  outcry,  in  which  we  might  distinguish  voices  of 
persons  wholly  ignorant  of  law  and  destitute  of  legal  education, 
saying,  "  We  know  all  about  justice ;  law  is  not  justice,  lawyers 
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often  are  persons  doing  and  defending  injustice."  To  this  vulgar 
misconception  professional  lawyers  may  answer  with  confidence, 
"  Law  is  in  fact  nothing  else  but  justice  applied,  so  far  as  human 
imperfection  can  apply  it,  to  the  business  and  practical  affairs  of 
life.  It  partakes  of  the  imperfection  of  its  authors  and  administra- 
tors, but  its  imperfection  is  less  than  it  would  be  if  no  persons 
applied  themselves  to  its  study  and  practice,  and  would  become 
less  than  it  is  if  a  greater  number  of  pei*sons  besides  professional 
lawyers  studied  some  of  its  parts."  Every  week,  almost  every  day, 
affords  examples  of  the  ignorance  on  the  part  of  other  classes  of  the 
community  than  professional  lawyers  of  the  simplest  elements  of 
law  and  justice  and  its  consequences.  We  observe  clergymen  and 
laymen  in'so-called  Church  Courts  violating  the  first  principles  of 
justice — acting,  for  example,  both  as  accusers  and  judges — judges 
in  their  own  cause.  We  see  members  of  corporations  or  of  com- 
panies committing  breaches  of  tru3t  and  pleading  excusable  and 
involuntary  ignorance  of  the  obligations  which  trust  implies  in  law, 
not  to  speak  of  morals.  We  see  merchants  and  men  of  business 
unable  to  distinguish  between  legitimate  profits  and  fraudulent 
gains.  Or  to  turn  to  a  different  sphere :  We  observe  persons  who 
have  the  effi*ontery  to  become  legislators  attempting  to  alter  the 
laws  without  more  than  a  vague  idea  of  what  the  law  is,  and  with- 
out any  training  in  the  difficult  subject  of  the  proper  method  of 
framing  laws.  We  read  articles  and  speeches,  pamphlets  and  books, 
whose  authors  boldly  maintain  that  a  nation  has  to  regard  in  its 
dealings  with  other  nations  mainly,  if  not  altogether,  its  own 
interests  and  not  the  principles  of  justice. 

And  while  all  these  things  go  on  under  our  eyes  the  community 
at  large,  while  it  exclaims,  no  doubt,  with  vehemence  when  they 
are  found  out  and  affect  their  persons  or  their  property,  takes  no 
steps  to  prevent  their  occurrence.  Of  course  we  must  not  fall  into 
the  error  of  confounding  law  with  morals,  or  of  supposing  that  the 
knowledge  of  law  means  necessarily  the  practice  of  morals.  Some 
of  the  facts  above  described  are  due  to  ignorance  alone,  and  others 
to  a  mixture  of  ignorance  and  a  want  of  moral  perception.  They 
would  be  not  indeed  impossible,  but  less  common  and  more  easily 
detected,  were  a  knowledge  of  law  and  justice  and  some  share  of 
legal  education  more  widely  spread  amongst  other  classes  of  the 
community  than  lawyers.  The  knowledge  of  law  which  other 
members  of  the  community  require  or  can  expect  to  acquire  is, 
however,  very  different  from  that  necessary  for  professional 
lawyers,  and  it  is  the  primary  duty  of  a  Faculty  of  I-aw  to  recognise 
that  it  has  to  deal  with  these  two  classes  of  persons  and  to  provide 
for  their  different  requirements.  The  system  of  the  English  and 
Scottish  Universities,  which  allows  individuals  tochoose  what  classes 
they  please,  to  a  certain  extent  does  this.  But  in  addition  to  this 
liberty  of  choice  some  arrangement  or  organization  is  necessary,  as 
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the  persons  choosing  have  frequently  not  the  necessary  knowledge 
to  choose  welL 

Let  us  consider,  then,  what  should  be  the  education  in  law  of  the 
lawyer  by  profession,  and  afterwards  what  it  should  be  for  the  non- 
professional persons  to  whom  some  knowledge  of  law  is  necessary 
or  useful  The  first  and  the  chief  study  of  the  English  or  Scottish 
lawyer  must  be  the  law  of  his  own  country.  He  must,  to  recur 
to  the  former  description  of  the  sphere  of  law,  acquire  thorough 
knowledge  of  the  rights  which  are  acknowledged  by  the  law  of 
England  or  of  Scotland,  and  of  the  acts  which  that  law  allows,  as 
well  as  of  those  which  it  does  not  allow,  and  which  it  will  prevent, 
redress,  or  punish.  For  this  study  the  Faculty  of  Law  in  the 
University  of  Edinburgh,  which,  as  best  known  to  us,  we  have 
specially  in  view  in  the  following  part  of  this  paper,  makes  full 
provision.  It  teaches  the  principles  of  Civil  or  Municipal  and 
of  Criminal  Law.  Becognising  the  importance  of  the  written 
documents  in  which  rights  are  embodied,  and  the  difSculty  of 
framing  them  with  accuracy  and  brevity,  it  teaches  separately  the 
law  relating  to  writs,  called,  from  the  most  important  class  of  writs, 
those  which  transfer  property,  Conveyancing.  It  might  perhaps 
also  recognise  the  importance  and  difficulty  of  accurately  framing 
the  writs,  and  conducting  the  procedure  by  which  rights  are 
asserted  or  defended  when  brought  into  question,  and  teach  the 
law  of  actions,  the  law  relative  to  pleadings  and  process.  But  for 
the  present  it  is  content  to  leave  this  to  be  learned  in  the  practice 
of  the  Courts,  where,  beyond  doubt,  that  branch  of  the  subject  can, 
if  the  student  has  a  good  opportunity,  be  more  completely  learned, 
as  Conveyancing  can  be  in  the  chambers  of  conveyancers  rather 
than  by  lecture  or  examination.  Some  students  must  rest  satisfied 
with  the  study  of  Municipal  Law,  but  the  Faculty  of  Law,  following 
the  counsels  and  the  example  of  the  best  Scottish  lawyers,  is  con- 
vinced that  no  student  should  limit  his  studies,  if  he  can  help  it,  to 
this  law  alone ;  as  the  greatest  of  them  has  said,  "  No  man  can  be  a 
knowing  lawyer  in  any  nation  who  hath  not  well  pondered  and 
digested  in  his  mind  the  common  law  of  the  world,  from  whence 
the  interpretation,  extensions,  and  limitations  of  all  statutes  and 
customs  must  be  brought"  With  a  prudent  instinct  not  merely 
the  Faculty  of  Law  requires  from  its  graduates,  but  the  higher 
branches  of  the  legal  profession  in  Scotland  also  still  require  from 
those  who  are  to  enter  them,  the  study  of  the  Civil  or  Municipal 
Law  of  Kome.  This  is  not  a  little  singular,  for  that  law  is  becoming 
daily  of  more  rare  reference  in  the  Courts,  and  might  be  dispensed 
with  so  far  as  the  immediate  needs  of  practice  are  concerned. 
But  it  is  felt  that  the  origin  of  many  parts  of  Scottish  Law  (the  Law 
of  the  Family  Belations,  of  Obligations  and  Contracts,  of  Servitudes 
and  Rights  of  Common  Property,  of  the  Construction  of  Writings, 
^pedally  of  Testaments)  cannot  be  properly  understood  without 
reference  to  the  Boman  Law.    While  independently  of  this  con- 


178  OUTLINE  OF  UNIVERSITY  LEGAL  EDUCATION. 

sideration  the  wiitings  of  the  classical  Eoman  jurists  embodied  in 
Justinian's  Digest  are  the  best  grammar  and  the  best  logic  of 
jurisprudence. 

The  three  other  subjects  taught  in  the  Faculty  of  Law  required 
of  those  wlio  aspire  to  its  highest  honours,  and  useful  to  all- 
Medical  Jurisprudence, Constitutional  Law  and  History,  and  the  Law 
of  Nature  and  of  Nations — bring  the  professional  lawyer  into  contact 
with  three  of  the  subjects  proper  for  his  preliminary  training- 
Natural  Science,  History,  and  Philosophy.  They  aiford  him  au 
opportunity,  therefore,  of  candying  forward  his  general  education 
into  his  professional,  and  his  advance  in  them  will  be  more  rapid 
in  proportion  as  his  preliminary  studies  have  been  more  complete. 
Medical  Jurisprudence  is  an  example  of  the  possibility  and  the 
profit  of  a  study  being  pursued  to  a  certain  extent  by  those  who 
are  not,  and  by  the  necessity  of  the  case  cannot  become,  specialists 
in  it,  for  it  touches  almost  every  part  of  the  education  of  the 
doctor,  yet  it  has  been  found  that  it  can  usefully  be  taught  up  to 
a  certain  point  to  the  lawyer.  Constitutional  Law,  over  and  above 
the  obligation  upon  every  citizen  to  be  acquainted 'with  the  frame 
and  working  of  the  Government  under  which  lie  lives,  is  of  value 
to  the  professional  lawyer,  who,  besides  the  ordinary  practice  in 
the  Couit  or  his  chambers,  may  be  called  upon  to  advise  and  assist 
his  clients  in  such  matters  as  elections,  the  conduct  of  public 
meetings  of  various  kinds,  the  sphere  of  the  different  offices  or 
departments  of  Government.  In  such  a  country  as  ours  it  is 
inseparably  associated  with  History,  without  a  knowledge  of  which 
it  can  neither  be  taught  nor  learned. 

The  Law  of  Nations,  or  International  Law  Public  and  Private, 
has  become  a  subject  of  such  permanent  importance  and  extent 
as  to  demand,  in  the  case  of  persons  other  than  mere  municipal 
lawyers,  a  separate  course  of  instruction,  although  enough  of  it  for 
the  purposes  of  the  professional  lawyer  may  be  taught  along  with 
the  Law  of  Nature,  or  the  Philosophy  of  Law,  whose  latest  offspring 
it  in  truth  is.  As  for  the  Philosophy  of  Law  itself  we  may  say  it 
is  the  end  which  crowns  the  work  and  makes  the  curriculum  of 
legal  education  complete,  uniting  its  several  parts  and  explaining 
their  common  basis.  It  cannot  be  thought  that  attendance  at  six 
courses  of  lectures,  extending  over  two  or  at  most  three  years  (and 
it  is  certainly  not  expedient  to  shorten  the  course,  except  in  the 
case  of  necessity,  as  of  students  who  are  to  practise  away  from  the 
University  town),  is  in  itself  a  severe  burden  in  preparation  for  a 
professional  life.  But  undoubtedly  it  becomes  severe  when,  as  in 
many  cases,  the  student  has  to  work  for  his  living  or  prepare  him- 
self in  practice  at  the  same  time.  This  necessity  is  a  serious 
drawback  to  the  completeness  of  legal  education,  and  accounts 
for  the  fact  that  lawyers  are  in  this  country  less  generally  well 
educated  and  sometimes  more  narrow  in  their  ideas  than  other 
professions.    To  some  extent,  however^  the  nature  of  law  itself 
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counterbalances  this,  for  its  practice  promotes  a  certain  fairness  in 
dealing  with  facts  and  in  looking  at  things  on  both  sides,  whereas 
men  in  other  professions  are  apt  to  be  one-sided.  Still  it  would 
be  well  if  an  opportunity  were  afforded  to  those  who  can  give  the 
time  to  study  one  or  more  of  certain  subjects  which  do  not  enter 
into  the  ordinary  curriculum,  and  which  should  not  be  made 
imperative.  Amongst  such  subjects  are — ^the  Law  of  England, 
the  Law  of  Evidence,  the  Law  of  Procedure,  the  Constitutional 
Law  of  some  of  the  leading  countries  of  Europe,  the  Administra- 
tive Law  of  Great  Britain,  the  History  of  Law  and  Political 
Philosophy  or  Politics. 

The  second  Department  of  the  Law  Faculty,  which  ought  as 
speedily  as  possible  to  be  organized,  and  for  which  the  nucleus 
already  exists,  should  be  adapted  to  the  special  use  of  those  classes 
of  the  community  who  are  not  to  be  professional  lawyers,  but  for 
whom  some  legal  education  is  desirable.  Amongst  such  classes 
are  persons  intending  to  embrace  a  political  career,  persons 
destined  for  official  life  in  the  various  departments  of  Government, 
whether  at  home  in  the  Civil  Service  of  the  State,  or  abroad  in 
the  Diplomatic  and  Consular  Services,  and  the  ordinary  citizen 
and  man  of  business  who  has  frequently  to  deal  on  his  own 
responsibility  with  legal  matters  in  many  emergencies  of  practical 
life  which  do  not  permit  of  his  consulting  a  professional  adviser. 
Let  any  one  reflect  on  the  persons  who  have  now  to  consult  and 
interpret  various  portions  of  the  Statute-Book,  and  he  will  at  once 
acknowledge  how  numerous  this  last  portion  of  the  community  is. 

The  enumeration  of  these  classes  evidently  comprises  a  large 
and  heterogeneous  number  of  persons  whose  requirements  as 
regards  education  in  law  are  very  different  in  extent  and  kind,  and 
\vith  reference  to  whom  it  is  therefore  necessary  to  arrange  the 
system  of  education  with  special  care.  Two  conclusions  are 
sufficiently  obvious,  but  have  important  practical  results — (1)  There 
should  be  the  largest  amount  of  freedom  of  choice  in  subjects  to 
suit  the  special  requirements  of  the  different  classes  which  the 
University  can  afford  to  offer ;  (2)  there  should  not,  either  directly 
or  indirectly,  be  required  attendance  or  examination  on  special  and 
technical  subjects  which  will  not  be  serviceable  to  the  student  in 
his  future  career. 

Accepting  these  conclusions,  what  in  this  country  should  be  the 
general  form  of  the  education  of  the  non-professional  student  of 
law,  allowing  for  individual  deviations  ?  First  it  is  important  that 
some  one  municipal  law  should  be  studied  which  is  in  actual 
operation,  and  naturally  this  should  be  the  law  either  of  England 
OT  Scotland.  It  does  not  much  matter  which  (although  undoubtedly 
in  many  cases  the  preference  ought  to  be  given  to  the  Law  of 
England  as  having  a  wider  sphere),  for  the  non-professional  law 
student  does  not  require  to  study  Municipal  Law  for  the  sake 
of  piactioe,  but  of  understanding  the  appUcation  of  legal  prin- 
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ciples  to  modem  social  relations.  The  Law  of  Scotland  is  pro- 
vided for  in  the  curriculum  of  the  Faculty,  and  is  not  taught 
with  any  amount  of  technicality  which  would  make  it  beyond  the 
requirements  of  the  non-professional  student ;  but  it  is  one  of  the 
most  urgent  wants  of  the  Law  Faculty  that  the  Law  of  Englaud 
should  be  also  taught,  for  a  large  number  of  such  students  will  be 
carried  by  choice  or  accident  across  the  Border,  or  to  colonies  or 
dependencies  where  the  Law  of  England  is  of  most  value.  Inde- 
pendently of  this  consideration  the  institution  of  a  chair  or  lecture- 
ship of  English  Law  would  be  of  much  service  in  a  country  so 
intimately  associated  with  the  larger  kingdom  to  which  it  is  united, 
and  from  which  it  borrows  so  much  of  its  equity  and  commercial 
law. 

The  Law  of  Rome,  for  the  reasons  already  given,  and  for  some 
others,  is  also  a  most  useful  study  for  students  of  this  class.  It 
shares  with  the  Law  of  England  the  distinction  of  being  the  parent 
of  all  modern  European  and  American  Municipal  Law,  and  the 
contrast  and  comparison  of  the  two  systems  would  afford  an 
admirable  substratum  for  a  general  legal  education. 

Two  of  the  other  subjects  in  the  curriculum  of  the  professional 
lawyers  cannot  be  deemed  essential  or  even  of  much  value  to  the 
non- professional  student.  Conveyancing  is,  though  not  of  no  use. 
still  of  slight  use,  and  if  taught  at  all  to  this  class  should  be  taught 
ill  a  form  different  from  any  which  exists  at  present.  It  should 
not  be  English  or  Scottish  Conveyancing,  but,  to  borrow  a  word  of 
Bentham,  the  rationale  or  method  of  drafting  both  deeds  and  laws. 

Medical  Jurisprudence  would  be  useful  to  some,  but  not  to  the 
majority,  of  the  non-professional  students  of  law — to  that  section 
of  them  who  expect  to  have  to  act  as  justices,  or  magistrates,  or 
jurors,  but  not,  except  accidentally,  to  those  who  look  forward  to  a 
political  or  administrative  official  career. 

On  the  other  hand,  the  remaining  subjects  in  the  curriculum  of 
the  professional  lawyer  should  be  studied  with  more  detail  and  in 
separate  divisions. 

Constitutional  Law,  or  the  Law  which  relates  to  the  frame  of 
Government,  should  receive  a  large  share  of  attention;  and  the 
Constitution  not  of  Great  Britain  alone,  but  of  her  Colonies  and 
Dependencies,  and  of  the  chief  Continental  States  should  be  studied. 
The  Law  and  Practice  of  Administration,  or  of  Government  in 
operation,  which  is  now  separately  taught  in  almost  all  Continental 
countries,  should  also  be  so  here.  It  is  hardly  credible,  and 
certainly  it  is  not  creditable,  that  for  the  best  information  on  this 
subject  we  must  at  present  go  to  German  writers. 

The  Philosophy  of  Law  and  International  Law  cannot  possibly 
be  combined  fairly  to  meet  the  requirements  of  such  persons  by  a 
single  course  or  the  lectures  of  a  single  professor.     Although  the 

w  of  nations  sprang  out  of  the  law  of  nature,  International  Law 

^  now  vindicated  its  independent  existence.      Private  Inter- 
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national  Law  has  become  as  much  a  positive  and  definite  law  as 
many  branches  of  Municipal  Law,  and  if  there  is  more  dispute 
about  questions  in  it,  this  is  perhaps  in  considerable  measure  due 
to  the  fact  that  it  is  not  independently  taught  by  persons  who 
have  devoted  themselves  to  its  study. 

PuUic  International  Law  is  not  yet  so  clearly  defined,  but  its 
existence  is  well  assured,  and  its  progress  is,  to  borrow  a  phrase  of 
its  gr^t  founder,  one  of  the  chief  interests  of  the  human  race. 
International  Law  has  still  constantly  to  appeal  to  principles  of 
philosophy  rather  than  to  rules  of  practice,  and  therefore  there  is 
an  advantage  in  its  being  taught  by  a  philosophical  jurist.  But  it 
requires  the  collection  and  sifting  of  an  enormous  mass  of  hetero- 
geneous facts  for  which  few  philosophers  have  inclination  or  time. 
There  is  no  need,  indeed,  to  spend  words  to  prove  that  this  subject 
should  have  in  the  curriculum  of  the  Law  Faculty  a  separate  place, 
as  it  now  has  in  all  other  Universities,  in  England  as  well  as  the 
Continent.  Its  separation  from  the  Philosophy  of  Law  does  not, 
of  course,  involve  that  its  professor  should  not  have  studied  that 
philosophy,  or  that  its  student  should  neglect  it. 

The  Philosophy  of  Law,  if  necessary  for  the  professional  lawyer, 
is  still  more  necessary  for  the  non-professional  lawyer,  whose 
object  is  to  master  legal  principles  and  not  to  enter  upon  legal 
practice.  When  separated  from  International  Law  it  would  admit 
of  being  taught  with  greater  fulness  and  detail  Political  Philo- 
sophy in  general  (and  Political  Economy,  one  of  its  practical  appli- 
cations) might  be  conveniently  detached  from  that  special  branch  of 
it  which  treats  not  of  the  State  as  a  whole,  but  of  the  State  in  its 
relation  to  law,  and  which  is  conveniently  called  the  Philosophy  of 
Law. 

The  subjects  to  be  studied  in  the  branch  of  the  Law  Faculty 
intended  for  non-professional  students  would  thus  be — 

1.  Tlie  Municipal  Law  of  England  or  of  Scotland,  at  the 
student's  option. 

2.  The  Civil  Law  of  Home. 

3.  The  Constitutional  Law  of  Great  Britain,  her  Colonies,  and 
Dependencies. 

4.  The  Constitutional  Law  of  one  or  more  of  the  more  important 
foreign  States. 

5.  The  Administrative  Law  of  Great  Britain. 

6.  Political  Economy. 

7.  Public  and  Private  International  Law. 

8.  The  Philosophy  of  Law. 

Such  a  course  could  probably  be  compassed  in  three  years,  and 
possibly,  by  an  assiduous  student  who  had  already  completed  his 
education  in  Arts,  in  two  years. 

"  Reliquum  tempus,"  to  close  with  words  of  Leibnitz,  "  lectioni 
liberae  peregrinationibus  praxi  et  negotiis  vitje  tribuendum." 
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It  is  no  over-confidence  to  predict  that  the  Court  of  Session  Bill  of 
1881  will  be  seen  or  heard  of  no  more  as  a  legislative  measure. 
Mistaken  in  its  conception  and  mischievous  in  its  provisions,  it 
has  met  with  a  merited  fate.  Passed  with  all  possible  haste 
through  the  stages  of  a  first  and  a  second  reading,  it  was'  prac- 
tically shelved  whenever  the  earliest  opportunity  afforded  for  its 
discussion  had  been  taken  advantage  of.  Objectionable,  however, 
as  was  the  Bill  in  its  scope,  it  cannot  be  regretted  that  this 
bantling  of  the  Government  has  seen  the  light.  Its  birth  and  its 
death  in  infancy  may  not  improbably  turn  out  useful  in  more  ways 
than  one.  Its  fate  should  prove  a  warning  to  this  or  any  other 
Government  that  proposes  to  deal  with  the  reform  of  our  judicial 
institutions,  that  in  framing  a  measure  with  reference  to  them, 
greater  care  must  be  taken  to  ascertain  from  reliable  sources  the 
needs  and  wishes  of  the  nation,  to  inquire  into  the  work  actually 
performed  and  in  course  of  performance  by  the  existing  tribunals, 
and  the  probable  prospective  demands  upon  them,  than  has  been  ex- 
pended by  the  introducers  of  this  year's  Act.  It  was  evident  from 
the  speeches  of  more  than  one  noble  Lord  in  the  debate  that  the 
grounds  that  had  been  gone  on  were  mere  general  ones,  and  that 
the  very  telling  statistics  which  had  been  brought  forward  by  the 
opponents  of  the  Bill  had  come  upon  them  as  a  perfect  surprise. 
But  the  inquiries  that  the  Bill  have  set  on  foot,  and  the  compari- 
sons with  other  systems  which  have  been  necessarily  instituted, 
will  also  probably  teach  this  lesson  at  least  to  the  profession  and 
the  public,  that  in  spite  of  constantly  simmering  grumbling  and 
complaints  against  the  Court  of  Session,  we  have  after  all  a  judi- 
cial system  which,  with  a  comparatively  small  staff  and  at  a 
most  moderate  expenditure,  performs  its  work  in  a  way  that  com- 
pares not  unfavourably  with  much  larger  and  more  costly  estab- 
lishments, and  will  cause  them  to  regard  with  great  suspicion  and 
scrutiny  anything  but  a  thoroughly  well-considered  scheme  of 
reform. 

The  two  cardinal  points  of  the  Bill  were  the  2nd  and  6th 
clauses.  The  2nd  section  enacted  that  neither  the  present 
vacancy  on  the  Bench  nor  the  next  (supposing  it  to  be  in  the  oflBce 
of  a  puisne  judge)  should  be  filled  up,  and  that  the  number  of  the 
judges  should  be  fixed  at  eleven.  By  the  6th  section  power  was 
given  to  the  Lord  President,  "  when  the  state  of  business  requires 
it,  to  appoint  one  or,  if  necessary,  two  judges  of  the  Inner  House 
(one  being  taken  from  each  of  the  Divisions  thereof)  tasit  as  Lords 
Ordinary  in  the  Outer  House  for  such  time  as  may  be  necessary 
for  the  despatch  of  the  judicial  business  of  the  Court." 

The  result  of  the  carrying  of  these  two  sections  would  have  been 
the  normal  number  of  Lords  Ordinary  would  be  three ;  but 
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that  in  the  event  of  their  work  accumulating  to  a  great  extent,  one 
or  two  judges  should  be  detached  from  the  Divisions  to  sit  as  judges 
of  the  first  instance.  The  absence  of  such  judges  from  their  own 
Dimional  Courts  would  of  course  leave  these  Courts  each  com- 
posed of  only  three  members. 

Now,  it  is  to  be  observed  that  tlie  Bill  itself  adopts  the  principle 
that  the  proper  number  for  a  Divisional  Court  is  four,  for  clause 
:»  enacts  that  "the  number  of  judges  in  each  Division  of  the 
Inner  House  shall  continue  to  be  four."  If  Government  had  been 
able  to  show  that  three  Outer  House  judges  could,  as  a  rule,  have. 
kept  abreast  with  the  Outer  House  work,  and  that  it  would  be  a 
rare  necessity  which  would  call  for  the  detachment  of  an  Inner 
House  judge  to  do  Outer  House  work,  they  would  have  made  a 
strong  case.  The  real  truth  seems  to  be  that,  looking  to  the  state 
of  business  in  the  Court  for  the  last  few  years,  and  having  regard 
to  the  growth  of  the  country  in  population,  trade,  and  wealth,  the 
Outer  House  will  supply  sufficient  work  for  five  judges;  and  that 
unless  there  is  to  be  a  large  accumulation  of  arrears,  the  detach- 
ment of  two,  or  at  least  one,  Inner  House  judge  would  require  to 
be  practically  permanent. 

It  is  unnecessary  to  go  minutely  into  the  history  of  the  Court  of 
Session.  Suffice  it  to  say  that  by  a  statute  passed  in  the  year 
1830  the  judicial  staff  was  fixed  at  its  present  strength,  thirteen. 
These  thirteen  judges  perform  not  only  the  duties  which  devolved 
upon  the  old  staff  of  fifteen,  but  those  which  formerly  were  under- 
taken by  the  Court  of  Exchequer,  the  Court  of  Admiralty,  the  Jury 
Court,  as  well  as  the  cousistorial  department  of  the  old  Commis- 
saries, and  have  in  addition  to  try  election  petitions.  Consider- 
ing that  in  the  half  century  that  has  elapsed  since  the  Court  was 
put  upon  this  new  basis  the  population  of  Scotland  has  doubled, 
and  its  trade  and  wealth  increased  in,  at  least,  a  proportionate 
degree,  it  is  at  first  sight  a  startling  proposition  that  the  staff, 
which  was  after  due  deliberation  fixed  on  as  sufficient  in  1830, 
should  now  be  found  to  be  in  excess  of  the  judicial  requirements 
of  the  nation.  Propositions  for  a  remodelling  of  the  Court  have, 
however,  been  constantly  cropping  up,  and  in  the  year  1868  the 
Government,  presumably  with  a  view  to  dealing  legislatively  with 
the  matter,  issued  a  Boyal  Commission  to  inquire  into  the  consti- 
tution and  working  of  all  the  Scottish  Courts  of  law.  The  Com- 
mission was  a  very  strong  one,  and  in  view  of  what  has  since 
happened  it  may  be  well  to  recall  its  constitution.  The  President 
was  Lord  Colonsay,  and  the  members  were  Lord  President  Inglis, 
LordJustice-Clerk  Patton,  Mr.  Justice Willes,  Lord  Barcaple,  Lord 
Advocate  Gordon,  Sir  E.  Colebrooke,  Sir  Iloundell  Palmer,  Dean 
oi  Faculty  Moncreiff,  Sir  George  Sclater  Booth,  Mr.  (now  Lord) 
Kulherfurd  Clark,  Sheriff  Barclay,  Slieriff  Campbell,  Mr.  Smythe  of 
Methven,  Mr.  A.  Orr  Ewing,  Mr.  George  Harrison,  Mr.  (now  Lord) 
Adam,  Mr.  (now  Lord)  Shand,  Mr.  T.  G.  MuiTay,  W.S.,  ilr.  Charles 
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Morton,  W.S.,  Mr.  James  Webster,  S.S.C.,  Mr.  J.  Boyd  Baxter,  and 
Mr.  Adam  Paterson.  To  these  was  afterwards  added  the  name  of 
Solicitor-General  (now  Lord)  Young.  Lord  Hatherley,  who  was  on 
the  Commission,  not  having  been  able  to  attend  many  meetings, 
did  not  sign  the  report.  The  enumeration  of  these  names  shows 
that  the  Commission  was  carefully  composed,  and  thoroughly  repre- 
sentative of  the  classes  most  familiar  with  and  most  interested 
in  the  subject  of  inquiry.  There  was  a  fair  representation  both  of 
the  Bench,  the  Bar,  the  judges  and  practitioners  in  the  inferior 
Courts,  and,  what  was  perhaps  as  important  an  element  as  any, 
the  commercial  classes. 

In  1878  the  Commission  issued  its  last  report,  a  very  lengthy 
and  exhaustive  document.  With  only  two  of  its  recommendations 
are  we  at  present  concerned,  the  one  which  deals  with  the  number 
of  judges,  and  the  one  which  has  reference  to  the  constitution  of 
the  Divisional  Courts.  With  regard  to  the  first  of  these  the  Com- 
missioners say: — 

"As  regards  the  total  number  of  judges,  we  are  unanimously  of 
opinion  that  the  present  number  of  thirteen  cannot,  by  any  redis- 
tribution of  them,  or  under  any  rearrangement  of  the  business,  be 
diminished  without  detriment  to  the  judicial  establishment  and 
consequent  injury  to  the  public.  Eecent  legislation  has  added  to 
the  demands  on  their  time  and  labour,  and  we  are  satisfied  that 
their  working  power  is  fully  taxed." 

The  following  paragraph  deals  with  the  question  of  the  Divi- 
sions ; — 

"  We  are  of  opinion  that  each  Division  should  consist  of  four 
judges,  although,  to  meet  contingencies,  the  quorum  should  be  three, 
as  at  present.  A  Court  of  four,  especially  as  a  Court  reviewing  the 
judgments  of  Lords  Ordinary  and  giving  a  decision  that  is  to  be 
finjd  unless  appealed  to  the  House  of  Lords,  is,  in  several  respects, 
preferable  to  a  Court  of  three.  More  minds  are  brought  to  bear  upon 
the  case,  and,  if  a  majority  of  them  differ  from  the  Lord  Ordinary, 
although  one  should  concur  with  him,  the  ultimate  judgment  has 
the  weight  of  the  majority  of  the  five  judges,  who  had  considered 
the  case,  whereas,  in  a  Court  of  three,  if  one  of  the  judges  con- 
curred with  the  Lord  Ordinary,  while  the  other  two  differed  from 
him,  the  ultimate  judgment  would  not  have  the  same  weight.'' 

With  the  issue  of  the  Commissioners'  report  the  matter  for  the 
present  took  end.  No  legislative  action  followed  on  it,  and  for 
some  time  things  remained  in  stain  quo.  But  though  no  Bill  was 
tabled,  the  impression  gained  ground  that  Government  intended 
to  dead  with  the  Court  of  Session.  This  was  strengthened  by  the 
long  delay  that  took  place  in  filling  up  the  vacancy  caused  by  the 
death  of  Lord  Barcaple,  though  a  successor  to  him  was  eventually 
appointed.  On  the  death  of  Lord  Ardmillan,  again,  the  Govern- 
ment of  the  day  delayed  for  months  filling  up  the  post.  In  1876 
the  Second  Division  lost  one  of  its  most  able  and  brilliant  members 
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in  Lord  Neaves,  and  for  a  period  of  nearly  four  years  the  office  re- 
mained empty.  In  answer  to  a  question  put  to  him  in  the  House 
of  Commons,  the  Lord  Advocate,  Watson,  announced  that  Govern- 
ment did  not  intend  to  make  an  appointment,  and  that  he  hoped 
very  soon  to  introduce  a  Court  of  Session  Bill.  Two  years  passed 
9&ex  this  announcement,  but  no  Bill  made  its  appearance,  and  it 
was  only  when  the  late  Government  were  going  out  of  office  that 
the  complement  of  judges  was  raised  to  its  statutory  number. 
Within  the  last  year  two  vacancies  have  occurred.  The  first, 
caused  by  the  death  of  Lord  Ormidale,  was  not  supplied  till  the 
occurrence  of  the  second,  by  the  resignation  of  Lord  Gifford,  ren- 
dered it  necessary,  for  the  purpose  of  maintaining  a  quorum  of  three 
in  the  Second  Division,  to  appoint  a  new  judge.  At  the  present 
moment  one  seat  on  the  Bench  remains  vacant. 

Anything  more  unsatisfactory  than  the  state  of  matters  that  has 
ensued  for  the  last  few  years  in  the  Court  of  Session  could  not  be 
conceived.  Inconvenience  arose  in  many  ways.  Owing  to  the 
Second  Division  having  only  its  statutory  quorum,  it  was  impos- 
sible to  detach  a  judge  to  take  proofs  ordered  by  the  Division.  Tn 
the  event  of  the  necessary  absence  of  one  of  the  judges  of  that 
Court,  a  Lord  Ordinary  had  to  be  Qalled  in  to  it  to  the  derange- 
ment of  the  business  of  his  own  Court.  Besides,  the  experience  of 
the  last  few  years  has  shown  that  the  preference  in  Scotland  for 
an'  Appeal  Court  of  four  over  one  of  three  is  very  marked,  this 
being  evinced  by  the  fact  that  since  the  Second  Division  has  stood 
at  the  latter  number  the  amount  of  cases  marked  to  it  has 
sensibly  decreased,  and  it  has  been  necessary  to  keep  it  supplied 
with  work  by  constant  transfers  from  the  other  Divisional  Court. 
As  to  whether  this  feeling  is  well  grounded  or  not  something  may 
afterwards  be  said. 

In  these  circumstances  the  plain  duty  of  Government  was  to 
face  the  question,  and  either  at  once  fill  up  the  vacant  judgeship 
or  bring  in  a  Bill  reducing  the  number  of  judges.  They  chose  the 
latter  dtemative,  and  the  result  has  been  that  the  Lord  Chancellor 
himself,  to  whom  the  measure  was  intrusted,  has  had  to  confess 
that  he  and  those  upon  whose  suggestion  he  was  acting  had  pro- 
ceeded upon  imperfect  information. 

The  Government,  in  bringing  in  this  Bill  in  the  face  of  the 
strong  views  expressed  by  the  Commission  of  1870,  were  put  upon 
their  justification.  No  doubt  the .'  conclusions  of  that  body  were 
not  absolutely  binding,  even  upon  the  members  of  it,  all  of  whom 
had  signed  the  leading  recommendations.  Could  it  have  been 
shown  that  a  great  change  of  circumstances  had  taken  place,  that 
business  had  to  a  very  considerable  extent  fallen  off,  that  owing  to 
improved  procedure,  or  additional  despatch  on  the  part  of  judges  or 
suitors,  the  Court  was  not  so  fully  occupied  as  at  the  date  of  the 
inquiry,  their  position  would  have  been  a  formidable  one. 

How  do  matters  stand,  first  as  regards  the  amount  of  business  ? 
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The  judicial  statistics,  compiled  with  much  care,  and  laid  before 
Parliament,  show  the  number  of  cases  initiated  in  the  Outer  House 
in  each  of  the  nine  years  ending  in  1879  to  have  been  as  follows:— 

1871.  1872.  1878.  1874.  1875.  1870.  1877.  1878.  1879. 

1455        1650        1795        1529        1549        1795  -     2368        2442        2355 

The  number  of  cases  disposed  of  during  the  first  three  years  of  this 
period  in  the  Outer  House  was — 

1871.  1872.  1873. 

725  829  1091 

or  in  all  in  the  proportion  of  2645.  During  the  last  three  years  of 
the  period  the  numbers  disposed  of  in  the  Outer  House  was — 

1877.  1878.  1879. 

1120  1174  1160 

or  in  all  in  the  proportion  of  3454.  The  number  of  cases  left  over 
at  the  end  of  each  of  the  years  of  the  first  period,  deducting  all 
that  had  been  compromised  or  otherwise  settled,  was — 

1871.  1872.  1873. 

461  546  432 

or  in  all  in  the  proportion  of  1439.  In  the  latter  period  the  figures 
were — 

1877.  1878.  1879. 

828  821  687 

or  in  all  in  the  proportion  of  2336. 

From  the  same  tables  a  comparison  of  the  state  of  business  in 
the  Inner  House  can  also  be  drawn.  Taking  the  five  years  from 
1874  till  1878,  the  following  results  appear.  The  following  was 
the  number  of  cases  before  the  two  Divisions : — 

1874.  1876.  1876.  1877.  1878. 

878  898  866  1024  1242 

On  the  rising  of  the  Court  for  the  Spring  Vacation  in  1876  there 
were  171  cases  ready  for  hearing  or  trial,  besides  all  Outer  House 
ones  in  preliminary  stages.  Of  these  104  were  before  the  Divisions, 
and  67  before  Lords  Ordinary.  For  the  next  four  years  the  number 
of  cases  in  similar  positions  was  as  follows : — 


Spring  Vacation, 


Inner 

Outer 

House. 

House. 

1877 

95 

72 

1878 

84 

81 

1879 

221 1 

68 

1880 

58 

79 

Total. 

167 
165 
284 
187 


1  Including  120  City  Bank  cases. 

Autumn  Vacation, 

Inner 


House. 

House. 

Total 

1877 

117 

53 

170 

1878 

128 

87 

210 

1879 

97 

60 

157 

1880 

59 

118 

177 
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It  is  quite  evident  from  these  statistics  that  during  the  decade 
that  has  elapsed  since  the  Commissioners  issued  their  report  the 
business  of  the  Court  has  been  steadily  increasing,  and  that  nothing 
can  be  said  for  the  reduction  of  the  judicial  staff  on  the  ground  of 
a  diminished  or  diminishing  number  of  lawsuits. 

But,  it  is  said,  "  it  may  be  quite  true  that,  though  the  amount  of 
work  to  be  got  through  is  larger,  the  improved  procedure  and 
the  simplification  of  process  would  enable  a  smaller  number  of 
judges  to  overtake  a  greater  amount  of  labour."  Now  the  procedure 
has  certainly  been  greatly  simplified  by  Lord  Gordon's  Court  of 
Session  Bill  of  1868,  but  this  had  been  in  operation  for  two  years 
before  the  Commissioners  reported.  By  far  the  greatest  addition 
to  the  labours  of  our  judges  that  has  been  imposed  on  them  for 
many  years  was  by  an  Act  passed  a  year  or  two  before  the  Court 
of  Session  Act  of  1868.  By  it  the  duty  was  laid  on  the  judges  of 
tiking  proofs  themselves  in  open  Court,  instead  of,  as  had  been  the 
ahnoBt  universal  rule,  of  delegating  that  duty  to  a  commissioner. 
During  the  last  winter  session  there  were  ninety-five  sederunt  days. 
On  every  one  of  these  days  there  was  one  or  more  proofs  put  down 
for  hearing  on  the  roll.  In  the  rolls  during  tliat  period  cases  were 
set  out  for  proof  288  times.  As  there  are  only  four  Lords  Ordinary 
out,  as  a  rule,  on  each  sederunt  day,  it  would  appear  that  these  288 
diets  of  proof  had  to  be  dealt  with  in  380  sittings.  Of  course  a 
certain  number  of  the  proofs  went  off  and  some  more  were  taken 
on  Lord  Ordinary's  blank  days,  but  even  allowing  for  such  deduc- 
tions, it  will  be  seen  that  the  mere  taking  of  evidence  constitutes 
a  very  heavy  pai;t,  certainly  the  most  lengthy  part,  of  a  Lord 
Ordinary's  duties.  Nor  is  it  to  be  forgotten  that,  owing  to  depressed 
trade,  the  business  of  the  country,  and  therefore  of  the  Courts,  has 
not  been  for  the  last  year  or  two  so  brisk  as  it  would  otherwise  have 
been,  or  as  it  gives  promise  of  again  becoming. 

There  can  be  no  doubt  that  two  or  three  years  ago  expression 
was  given  in  public  organs  of  great  importance  and  vast  influence 
to  the  feeling  that  the  Outer  House  was  overmanned,  and  statistics 
were  published  going  to  show  that  the  Lords  Ordinary  had  a  large 
amount  of  spare  time  at  their  disposal.  But  these  were  fallacious 
in  more  ways  than  one.  They  were  not  taken  of  the  work  of  all 
the  judges.  They  were  taken  at  a  time  when  business  was  in  a 
state  of  abnormal  depression,  when  the  fee-books  of  counsel  in  large 
practice  would  have  shown  that  things  were  in  a  worse  state  in  the 
Court  than  they  had  been  for  years  before  or  than  they  are  likely 
to  be  again.  They  were  not  taken  over  such  a  tract  of  time  as  to 
form  a  fair  index  of  the  work  transacted  in  Court.  Some  of 
them  were  taken  from  quarters  where  the  business  of  the  Court 
was  transacted  in  a  novel,  if  more  expeditious  way  than  that  to 
which  we  have  been  accustomed.  Lord  Watson,  in  addressing  the 
House  of  Lords  on  the  Bill,  said,  in  reference  to  this  matter :  "  In 
the  years  before  1876  there  was  a  very  sensible  and,  as  time  went 
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on,  a  very  large  diminution  in  the  work  of  the  Outer  House.  Ko 
doubt  that  was  facilitated  to  some  extent  by  the  active  habits  of 
some  of  the  judges ;  and  one  Lord  Ordinary  might  dispose,  and  had 
in  iBjct  disposed,  of  cases  in  ten  or  twenty  minutes  which  would 
have  occupied  the  judges  or  the  noble  Lords  who  sat  in  that 
House  for  a  day  or  two,  or  even  three  days.  But  that  was  an 
exceptional  case,  though  they  all  hoped  and  desired  that  the  Lords 
Ordinary  would  show  all  expedition  in  disposing  of  cases."  With- 
out expressing  any  opinion  as  to  whether  the  method  here  referred 
to  of  transacting  business  be  the  better'  one  or  not,  it  is  certain 
that  it  did  not  commend  itself  either  to  the  litigants  or  their 
advisers ;  for  where  it  was  practised,  the  number  ot  cases  in  the 
calling  lists  fell  steadily  off,  while  other  judges,  who  conducted 
their  business  in  the  more  old-fashioned  method,  had  a  plethora  of 
work,  and  had  to  be  relieved  by  transference  of  causes.  Even 
supposing  it  to  be  the  superior  mode,  it  is  quite  certain  that  a 
regular  supply  of  judges  capable  of  carrying  it  out,  and  willing  to 
do  so,  could  not  be  commended.  But  the  best  proof  that  such 
statements  were  misleading  lies  in  the  fact  that,  on  the  true  posi- 
tion of  affairs  being  laid  bare  by  statistics  and  otherwise,  the  veiy 
journals  which  had  been  the  instruments  of  their  circulation  have 
become  the  most  strenuous  opponents  of  the  Government  scheme 
of  paring  down  the  Bench. 

It  appears,  then,  that  five  judges  are  not  too  many  fairly  to  over- 
take the  normal  work  of  the  Outer  House,  and  it  follows  that  the 
adoption  of  the  Government  scheme  would,  to  have  avoided  a 
block,  necessitated  the  almost  constant  presence  in  the  Outer 
House  of  Divisional  judges.  This  would,  in  turn,  have  involved 
the  ordinary  quorum  in  the  Inner  House  being  only  three.  As 
has  already  been  pointed  out,  the  first  argument  against  this  may 
be  drawn  from  the  Bill  itself,  which  certainly  contemplated  that 
the  proper  and  ordinary  strength  of  each  Division  should  be  main- 
tained at  four.  It  has  been  said,  however,  that,  in  the  first  place, 
the  fact  of  the  Second  Division  having  sat  so  long  one  short  of  its 
full  strength  has  given  rise  to  no  dissatisfaction.  This  has  already 
been  adverted  to,  and  it  may  only  be  repeated  that  the  fact  is, 
that  for  the  last  four  years  the  work  properly  and  origiDally 
coming  into  that  Court  has  been  comparatively  small,  but  a  larger 
proportion  than  ever  of  litigants  have  exercised  their  right  of 
choosing  their  appellate  Court  by  selecting  the  First  Division,  and 
that  the  Second  Division  has  only  been  kept  from  running  di^  by 
frequent  transferences  of  causes  from  the  other,  which  has  never- 
theless been  kept  in  full  employ.  It  is  further  ui'ged  that  three 
judges  has  been  found  a  satisfactory  and  competent  appellate  Court 
in  England.  Upon  this  the  comment  is  obvious.  The  Appellate 
Court  in  England  is  of  very  recent  origin.  It  came  in  place  of  the 
Court  of  Justice  of  Appeal  in  Chancery,  which  consisted  of  only 
two  judges,  and  it  is  certainly  an  improvement  upon  that  Court, 
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the  smallness  of  wliich  caused  much  dissatisfaction.  In  common 
kw  it  is  an  additional  Court,  interpolated  between  the  judges 
sitting  in  Banco  and  the  House  of  Lords.  It  must  also  be  remem- 
bered that  this  sort  of  case,  in  which  in  Scotland  a  Court  of  four  is 
most  desiderated,  rarely  comes  before  the  Appellate  Court,  viz.  a 
question  of  fact  and  proof.  3nch  questions  are  in  England  dealt 
with  almost  universally  before  a  jury,  although  a  reserved  question 
of  law,  a  biU  of  exceptions,  or  a  rule  for  a  new  trial  may  come 
before  the  Court  of  Appeal  The  real  grievance,  which  has  been 
felt  and  which  is  apprehended,  is  that  the  decision  of  the  judge 
who  has  superintended  the  preparing  of  the  record  and  presided 
at  the  leading  of  the  evidence  may  be  upset  by  two  judges  in  the 
iDDer  House,  although  one  of  the  judges  there  may  concur  with 
the  Lord  Ordinary.  It  was  this  chiefly,  doubtless,  that  the  Boyal 
Commission  had  in  view  when  they  counselled  the  maintenance  of 
the  old  quorum.  The  truth  is,  as  is  universally  acknowledged  by 
English  lawyers,  that  the  judicial  strength  in  England  is  far  from 
being  numerically  sufficiently  strong.  The  present  Appellate 
Court  is  a  great  improvement  on  the  old  system  there.  They  have 
not  had  experience  of  a  Court  of  four.  They  had  difficulty  suffi- 
cient in  having  funds  voted  to  establish  the  present  Court,  and  the 
real  hardship  is  not  so  likely  to  arise,  and  does  not  arise,  there  as 
it  would  do  eveiy  day  in  Scotland.  The  same  argument  applies 
in  great  measure  to  the  comparison  that  has  been  sought  to  be 
instituted,  unfavourably  to  the  Scottish  judges,  between  the  work 
performed  by  them  and  by  their  English  brethren.  It  is  said  "the  ' 
English  judge  sits  longer  in  Court  and  disposes  of  more  cases  than 
his  northern  brother."  Now,  if  the  case  be  taken  as  between  the 
Chancery  judge  and  the  Scottish  judge,  it  does  not  bear  out  the 
wished-for  conclusion.  The  average  Scottish  judge  sits  as  long 
and  disposes  of  as  many  cases  as  any  equity  judge. 

In  the  case  of  the  common  law  judge  things  are  certainly 
different  It  is  no  less  them  a  scandal  the  small  proportion  of 
jadges  in  that  department  to  the  amount  of  work  to  be  performed. 
The  arrears  at  Westminster  and  the  Guildhall,  in  spite  of  the  most 
strenuous  exertions  of  the  judges,  are  bad  enough.  But  on  the 
great  curcuits,  for  instance,  on  the  Northern  and  North-Eastern, 
matters  are  worse.  Cases  of  the  greatest  importance  are  referred, 
perhaps  after  parties  and  witnesses  have  been  kept  waiting  for 
days,  or  forced  to  arbitration,  because  the  judges  of  assize  are  due 
at  the  next  circuit  town,  where  a  similar  cause  list,  many  of  the 
actions  on  which  are  to  meet  with  the  same  fate,  awaits  them. 
And  this  happens  in  spite  of  Queen's  Counsel  being  enlisted  to  try 
the  actions  of  litigants  who  are  fairly  entitled  to  have  them  heard 
by  one  of  her  Majesty's  judges.  But  in  addition  to  the  fact  of 
the  English  common  law  branch  being  palpably  undermanned,  it 
must  not  be  forgotten,  to  make  the  comparison  anything  like  fair, 
that  a  vaat  number  of  causes,  which  occupy  a  very  short  time^  and 
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entail  no  great  strain  on  the  judge,  are  tried  in  the  common  law 
Courts,  which  in  this  country  would  never  be  heard  of  in  the  Court 
of  Session,  but  be  disposed  of  in  the  inferior  Courts.    As  a  rule, 
too,  when  an  English  common  law  judge  has  charged  his  jury, 
that  day's  work  for  him  is  over.     How  different  from  the  usual 
routine  of  a  Lord  Ordinary,  a  very  laborious  part  of  whose  work 
begins  only  after  he  leaves  Court,  viz.  the  composition  of  his  judg- 
ment, and  the  reduction  of  the  grounds  of  it  to  writing  in  the  form 
of  an  elaborate  note.     To  the  value  of  these  notes  Lord  Cairns  bore 
strong  testimony  in  the  House  of  Lords.    "  The  Lord  Ordinary  in 
Scotland,  said  his  Lordship,  in  pronouncing  his  judgment,  wrote 
with  his  own  hand  an  elaborate  interlocutor  and  note,  describing 
the  facts  of  the  case,  and  entering  fully  into  all  the  reasons  for  his 
judgment.     He  spoke  from  observation  when  he  said  these  notes 
were  of  the  greatest  use  when  the  cases  came  up  before  their  Lord- 
ships' House.     No  judge,  he  maintained,  could  possibly  give  these 
written  judgments  unless  he  had  some  spare  time  to  prepare  his 
notes.     English  judges  no  doubt  occasionally  delivered  written 
judgments,  but  more  commonly  they  did  not,  and  therefore  they 
did   not   take   the  time  which   the   Lord   Ordinary  in   Scotland 
required."    This  is  really  the  justification,  and  a  very  sufficient 
one  too,  for  the  maintenance  of  the  Lord  Ordinary's  blank  days. 
A  comparison  merely  based  on  numbers  of  hours  spent  in  Court 
and  quantity  of  cases  tried  is  not  fair  to  the  Scottish  judge.    No  . 
doubt,  apart  from  this,  it  is  clear  that  the  English  common  law 
judge  has  more  work  to  do  than  is  good  either  for  himself  or  for 
litigants,  but  that  is  far  from  proving  that  the  Scott isli  judge  has 
too  little. 

The  result  of  a  consideration  of  the  whole  matter  seems  to  be 
that  there  is,  and  is  likely  to  be,  sufficient  work  for  five  Lords  Ordi- 
nary. If  that  be  so,  the  principle  of  the  Bill  fails  at  once.  It  is 
based  on  the  assumption  that  three  judges  will,  as  a  rule,  be  sufiB- 
cient  for  the  due  discharge  of  all  Outer  House  work.  If  not,  the  other 
principle  set  forth  in  the  Bill,  which  in  itself,  if  properly  carried 
out,  is  a  sound  one,  viz.  that  four  judges  is  to  be  the  regular 
strength  of  the  Divisional  Courts,  must  be  sacrificed.  The  two 
hang  together  and  are  inseparable. 

Another  question  was  touched  upon  in  the  debate,  though  not 
handled  in  the  Bill,  viz.  that  of  the  judges  salaries.  It  was 
universsdly  admitted  that  this  was  quite  distinct  from  the  main- 
tenance or  diminution  of  the  number  of  judges,  and  should  be 
dealt  with  separately.  There  is  no  doubt  that  they  should  be 
raised.  It  is  many  years  since  they  were  fixed.  The  value  of 
money  is  not  what  it  was  then,  and  professional  and  other  incomes 
have  risen  proportionately.  Setting  aside  the  question  of  the 
English  judges'  salaries,  it  is  not  too  much  to  expect  that  onr 
judges  should  at  least  be  put  on  an  equality  with  the  Irish  judges. 
In  that  country,  whose  population,  though  certainly  laiger  i^an 
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oars,  is  decreasing,  while  ours  is  increasing,  while  trade,  wealth, 
and  contributions  to  the  revenue  of  Scotland  are  infinitely  larger, 
there  is  a  staff  of  no  less  than  twenty-one  judges  of  the  Superior 
Courts,  with  salaries  ranging  from  the  £8000  a  year  of  the  Lord 
Chancellor  to  the  £2000  of  the  Bankruptcy  judges,  the  ordinary 
pnisue  judges  receiving  £3500  besides,  and  allowance  of  £150  for 
circuit  expenses.  It  is  to  be  hoped  that  Government  may  soon  see 
their  way  to  fix  the  salaries  of  our  judges  upon  a  more  fitting  and 
liberal  scale. 


TWELFTH  KEPORT  ON  THE  JUDICIAL  STATISTICS 
OF  SCOTLAND,  BEING  FOR  THE  YEAR  1879, 
DATED  AUGUST  4,  1880. 

Thb  report  commences,  as  in  former  reports,  with  an  "Adjustment 
Table,"  which  is  simply  an  errata  or  corrigenda,  to  explain 
seeming  discrepancies  between  the  totals  returned  in  the  report 
for  1879,  when  compared  with  the  totals  given  in  the  report  of 
1880.    The  discrepancies  are  very  trifling. 

The  actual  report  commences  with  "  Police  Statistics."  It  com- 
mences with  'Retrospective  Tablea  The  first  states,  first,  the 
poUce  establishments;  second,  the  effective  state  of  forces;  and 
third,  the  expenses  of  the  establishments;  fourth,  sums  paid  by 
her  Majesty's  Treasury ;  fifth,  superannuations  paid  out  of  "  Super- 
annuation Fund."  All  these  particulars  are  given  for  the  years 
1877, 1878,  and  1879.  The  numbers  under  these  years  appear  as 
follows : — 

In  CoutUiu.  In  Burghi,  TokUt  in  both, 

ISn.        1878.        1879.  1877.         1878.        1879.  1877.         1878.        1879. 

Fint           ISTI          iaO«         18S2  S800          2334          2340  8571         3840         8862 

Steoni         1271          1306         1322  2300          2334          2340  3571          8640         8662 

TUri   £111,633  £118.220  £110.015  £172,338  £182,890  £185,056  £283,971  £300,611  £804,972 

fourth  £45,888    £46.017    £48.190  £78,341    £77.826    £79.613  £118.724  £123,343  £127.808 

riftk                           £19        ..  £109         £112         £103  £109         £181        £108 

This  table  shows  the  steady  increase  of  the  police  both  in 
counties  and  burghs.  The  whole  force  appear  to  be  efficient. 
There  appears  a  distinction  made  between  "force  axUhoriaed "  and 
"no^  authorized"  which  requires  explanation.  Under  the  police 
statutes  there  may  be  policemen  for  public  works  and  for  private 
protection,  and  who  are  paid  by  individuals,  but  these  can  scarcely 
be  meant  by  the  distinction  of  "  not  authorized,"  as  all  alike  are 
authorized.  The  not  authorized  are,  with  only  one  exception,  con- 
fined to  hwrghs,  and  therefore  may  be  held  to  mean  supernumeraries. 
There  are  entries  for  members  of  the  force  who  are  "sick,"  and  "for 
vacancies."  But  as  these  casualties  must  be  at  particular  periods^ 
it  is  not  easy  to  perceive  their  applicability  to  annvxil  returns. 
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The  second  table  is  entitled  "  Comparative  Table  of  the  Number 
of  Persons  charged  and  disposed  of  [?]  by  the  Police  in  the  five  years" 
ending  in  1879.    The  word  "dispel  of"  is  very  equivocal    The 
police  have  no  magisterial  powers.    The  disposal  rests  with  other 
functionaries.      Neither  are  persons  charged  by  the  police,  but 
are  given  in  charge  to  them  by  complainers.      The  first  item  is 
"  number  [of  persons]  apprehended  or  cited."     It  would  have  beeu 
well  that  these  had  been  classified  and  not  slumped.     In  the 
former  case  there  is  at  once  a  personal  attack  on  the  liberty  of 
the  subject  " obtorto  cello*'    In  the  latter  class  there  is  a  judicial 
monition  to  attend  a  court  of  justice.     It  is  gratifying  to  find  a 
diminution  of  persons  thus  brought  under  the  surveillance  of  the 
police.     In  1878  the  numbers  in  counties  were  30,195.     In  1879 
the  number  fell  to  27,895.     In  burghs  in  1878  the  numbers  were 
108,919,  and  in  1879,  93,968.     In  both  counties  and  bui^hs  there 
has  been  a  gradual  decline.     In  the  first  year  of  the  series,  187$, 
the  numbers  were  142,973,  and  in  1879  the  numbers  were  121,863. 
This  fact  is  certainly  complimentary  to  the  efficiency  of  the  police 
both  rural  and  burgal,  09*  it  may  he  attributed  to  the  decrease  of 
crime  in  the  population.     Tlie  table  proceeds  to  divide  the  offetuxs 
charged  into  "  those  against  the  perstml*  "  against  property,"  and 
"  miscellaneous,*'    Here,  too,  it  is  satisfactory  to  find  that  offences 
against  the  person  have  decreased.     In  1875  the  number  of  such 
offences,  both  rural  and  civic,  was  9554,  in  1879  they  were  reduced 
to  7787.   But,  on  the  other  hand,  the  offences  "  against  property*'  had 
increased.     In  the  former  year  the  number  was  15,691,  and  in  the 
latter  18,091.      But  the  "miscellaneous"  had  suffered  a  decrease 
from  117,728  in  1875,  to  95,985  in  1879.      The  table  proceeds  to 
give  the  "  results  of  proceedings."     This  section  is  divided  into  the 
three  first  letters  of  the  alphabet.     A,  "  tried  at  the  instance  of  the 
police,*'     Surely  this  is  a  mistake,  as  in  Scotland  such  prosecutions 
are  at  the  instance  of  a  public  prosecutor,  who  is  not  of  necessity 
"a  member  of  the  force**      B  gives  the  "number  committed  for 
trial"     C  gives  the  numbers  not  in  A  or  B,  and  these  neutrals  are 
stated  to  have  been  in  1879  in  number  12,829.      These  may  be 
said  to   have  been  '* disposed  of**  by  the  police,  but  in  what 
manner  is  not  said.     They  may  have  been  apprehended,  confined, 
and  then  set  free  without  trial.     The  next  section  sets  forth  dis- 
posal of  those  tried  at  the  "  instance  of  the  police.**    Of  these,  in 
counties  and  burghs,  there  were  in  1879  convicted  96,948,  and 
acquitted  7520.    Thus  of  104,468  persons  charged,  the  convictions 
and  acquittals  bear  nearly  the  same  relative  proportion  during  the 
five  years.     The  next  section  bears  the  strange  heading  of  "  dis* 
posal  of  those  not  tried  in  C*      Of  the  12,829  cases  12,500  are 
recorded    as    "proceedings    dropped,**  and  329  standing     "over 
untned  "  at  the  end  of  the  year.     The  following  section  is  headed 
"  disposal  of  charges  "  (persons  ?).    "  The  number  of  offences  reported 
or  made  known  to  the  police"  in  1879  is  staibed  at  111,862,  of 
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these  ''  offences  reported  **  were  91,134.  The  third  item  under  this 
title  is  "  offences  othenoise  made  known  to  the  police,  and  entered 
in  their  hooks/*  and  which  inferential  knowledge  amounts  to 
20,728.  This  last  item  is  assuredly  an  enigma  requiring  solution. 
The  next  section  is  the  "nature  of  the  offences'*  Of  the  111,862 
offences  7439  were  against  the  person,  26,034  against  property, 
and  the  laige  numher  of  78,389  is  ranked  under  the  vague  head 
"miscellaneous"  This  "black  list"  terminates  with  analysis 
of  charges.  Of  the  111,862  there  were  95,307  "  offences  for  which 
one  or  more  persons  [were]  either  apprehended  or  cited,"  and 
16,555  offences  for  which  " no  one  Juis  been  apprehended  or  cited** 
This  large  number  is  somewhat  disparaging  to  the  police. 

The  third  table  gives  minute  statements  of  the  county  police 
establishments  in  aU  their  varied  branches.  The  fourth  table  gives 
theftrpeiiMsofthecountypoliceestablishments  in  all  their  particulars. 
The  county  of  Lanark  ranks  the  highest,  the  total  amount  being 
£20,071,  whilst  Cromarty  ia  the  lowest,  being  only  £141.  The 
strange  variations  between  counties  of  equal  population  must 
excite  astonishment  and  court  inquiry.  The  whole  cost  of  police 
in  counties  was  £119,015,  whereof  £48,190  was  contributed  by 
the  Treasury.  The  fifth  and  sixth  tables  give  similar  returns  of  the 
police  establishments  in  hu/rghs  and  the  expenses  thereof.  The 
population  of  39  burghs  having  police  establishments  is  1,395,169. 
The  eumulo  force  is  2340.  The  united  force  in  counties  and  burghs 
was  3662.  The  cost  of  burgh  police  was  £185,956,  of  which 
£79,613  is  received  from  the  Treasury.  The  highest  amount  is 
under  the  head  of  Glasgow,  being  £79,356,  of  which  £35,200  was 
contributed  by  the  Treasury.  The  lowest  cost  is  for  Annan,  which 
is  only  £142,  and  no  aid  is  given  from  the  National  Treasury.  The 
total  expense  of  both  counties  and  burghs  is  £304,972,  of  which 
£127,803  is  obtained  from  the  Treasury. 

The  seventh  table  in  two  divisions  gives  the  county  returns. 
"Persons  charged,  offences,  result  of  prosecution,  disposal  of 
persons  charged  by  the  police."  The  cwmvlo  numbers  already 
given  are  here  allotted  amongst  the  thirty-two  counties.  The 
offences  are  classified  as  before.  But  the  miscellaneous  offences  are 
subdivided  into  twenty-seven  sections,  and  still  more  remarkable, 
two  of  these  sections  are  set  apart  for  *'  offences  and  contraventions 
not  included  in  any  of  the  preceding  sections."  The  eighth  table 
is  the  disposal  of  the  charges  for  the  county,  classified  as  before, 
and  divided  amongst  the  different  counties.  The  ninth  and  tenth 
tables  give  similar  returns  for  the  burghs.  These  four  tables  must 
luLve  cost  much  trouble  and  expense  in  collecting  and  tabulating 
the  facts  and  figures,  and  it  is  very  doubtful  if  they  can  prove  of 
any  substantial  benefit,  or  will  ever  be  read  and  studied  by  the 
most  morbid  statist  We  now  reach  a  series  entitled  *'  Criminal 
Offenders,  viz.  persons  committed  for  trial  and  bailed."  Surely 
the  definition  is  limited,  seeing  that  many  criminal  offences  axe  not 


194  JUDICIAL  STATisncs. 

bailable,  and  in  still  a  greater  number  which  are  so  the  criminal 
cannot  find  bail 

The  first  of  the  series  is  "  ComparatiTe  Table  of  the  Number  of 
Criminal  Offenders  iu  Scotland,  in  the  five  years  ended  [ending  ?]  in 
1879."  Here  appears  a  gratifyiug  decrease  in  the  criminal  class. 
In  1875  the  uumber  committed  for  trial  was  3118»  gradually 
diminishing  in  the  interval,  whilst  in  1879  the  number  stands  at 
2943.  In  the  former  year  (1875)  the  number  •* coiled  [?]  for  trial" 
was  2523,  whereof  2205  were  convicted  and  only  279  acquitted, 
but  196  of  these  were  on  verdicts  of  "  not  proven,"  32  were  out- 
lawed and  forfeited  their  bail  bond,  and  7  were  found  insane.  Iu 
the  latter  year  (1879)  the  number  was  2357,  whereof  2091  were 
convicted  and  253  acquitted,  of  which  174  were  on  verdicts  of 
"  not  proven,"  9  were  outlawed  and  forfeited  their  bail,  and  4  were 
found  insane.  These  results  are  highly  favourable  to  our  criminal  pro- 
cedure. A  most  minute  series  of  particulars  follow  of  the  Courts  by 
which  tried,  sentences  of  prisoners,  the  ages  of  the  criminals.  Under 
the  first  of  these  series  it  appears  that  by  far  the  greater  propor- 
tion of  trials  were  by  Sheriffs,  either  with  or  without  a  jury.  The 
average  of  the  five  years  is  86  in  the  High  Cornet  of  Justiciary, 
355  in  the  Circuit  Courts,  1114  by  Sheriffs  with  juries,  and  860 
by  Sheriffs  without  juries.  The  average  of  capital  sentences  is 
only  2,  and  in  some  years  there  was  none — a  very  favourable 
feature  in  the  character  of  the  population.  The  ages  of  offenders 
is  somewhat  instructive,  the  five  years  show  an  average  of  19  under 
twelve  years,  and  113  between  that  age  and  sixteen.  A  variety  of 
tables  follow  which  present  particulars  of  crime  and  its  cost  in 
every  phase.  Another  division  of  statistics  is  headed  "Prisons 
and  Prisoners."  Prisons  are  now  placed  under  Commissioners,  who 
have  recently  issued  a  separate  report  on  the  department  under 
their  superintendence  which  ought  so  far  to  supersede  what  is  termed 
"  Judicial  Statistics  of  Scotland."  Several  of  the  tables  under  this 
division  will  be  found  a  repetition  of  statistics  already  given  in 
that  same  volume,  and  also  iu  the  Commissioners'  report.  After 
69  folio  pages  have  been  devoted  to  police  and  criminal  offenders, 
we  at  length  reach  what  really  falls  under  the  title  of  *'  Judicial 
Statistics  of  Scotland,"  and  which  is  comprehended  in  65. 

The  first  series  of  statistics  is  devoted  to  the  Court  of  Session. 
The  first  table  is  retrospective,  being  a  "  Comparative  Table  of  the 
Business  in  the  OiUer  House  of  the  Court  of  Session  in  the  years 
1875  and  1876,  so  far  as  returned  by  the  Clerks  of  Court*'  and  also 
for  the  years  1877,  1878,  and  1879.'  The  reporter  emphasizes  by 
italics  the  first  two  years  as  " not  reliable*'  but  we  suppose,  by 
better  behaviour  on  the  part  of  the  officials,  the  last  three  years 
may  be  taken  as  aceurate.  Footnotes  explanatory  of  the  defects 
state  that  in  the  year  1875  no  return  was  received  from  one  office, 
and  in  the  following  year  the  same  office  gave  a  return  which  was 
so  "  dtfeetive  as  not  suitable  for  publication  "  I    Taking  the  three 
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years  which  may  be  considered  to  be  accurately  detailed,  we  find 
the  following  results : — 

1877.        1878.      1879. 

Total  cases  remaining  from  former  year 

Institnted  within  the  ^ear  . 

Final  judgments  withm  the  year 

Judgments  for  pnrsner 

Judgments  for  defender 

Mixed  judgments 

Cases  remuning  at  close  of  the  year 

Where  costs  were  given  pursuer 

Where  costs  were  for  defender 

Without  costs  for  pursuer    . 

Without  costs  for  defender  . 

Costs  from  common  fund 

Costs  otherwise  disposed  of  []] 

Final  judgments  on  verdicts  of  jury 

Final  judgments  not  on  verdicts 

Verdicts  for  pursuer 

Verdicts  for  defender 

Verdicts  mixed 

There  are  some  items  given  which  are  not  easily  understood. 
The  fact  of  a  few  cases  being  transferred  from  one  Lord  Ordinary 
to  another  cannot  affect  the  number  of  cases  actually  in  dependence 
in  the  Outer  House.  This  is  rendered  still  more  strange  that  these 
transferences  are  given  both  as  an  item  of  addition  and  again  of 
deduction,  but  not  with  the  same  figura  It  is  of  no  consequence 
to  be  informed  whether  the  cause  has  been  initiated  (?)  by  summons, 
petition,  or  writ  (?),  or  whether  "  theprocedure  [?]  required  or  did  not 
require  closed  records." 

There  are  some  important  conclusions  to  be  drawn  from  the 
results  arrived  at  by  these  statistics.  The  number  of  cases  stand- 
ing on  the  roll  at  the  commencement  of  the*  year  and  that  at  its 
close  bear  testimony  to  the  very  efficient  working  of  the  system. 
Therefore  it  is  more  than  questionable  whether  there  is  any  call 
for  interference  or  a  diminution  of  the  judicial  staff.  It  is  matter 
of  curious  inquiry  how  invariable  is  the  proportion  of  judgments 
given  for  the  pursuer  and  defender  with  the  corresponoUng  award 
of  costs.  The  paucity  of  jury  trials  during  the  three  years  and  the 
majority  of  verdicts  given  for  the  pursuer  is  also  important  matter 
for  consideration. 

The  second  table  under  this  division  is  a  ''  Comparative  Table  of 
the  Business  of  the  Inner  House"  for  the  same  series  of  years,  1875- 
1879  inclusive.  The  caveat  appended  to  the  table  of  the  Outer 
House  is  not  appended,  so  it  is  to  be  held  that  through  the  greater 
attention  of  the  clerks  in  this  sphere  than  that  shown  by  their 
brethren  in  the  Outer  House,  the  results  are  supposed  to  be  wholly 
reliable. 


Ctuiet  in  dependenoe  at  the  commence- 
ment of  each  Tear 

Caoses  initiated  \\\  within  the  year 

Final  judgments  within  the  year    . 

Ctoses  remaining  at  the  end  of  the  year  . 

Causes  taken  out  of  Court  otherwise  [1]  than 
by  flaal  Judgments 


1876.       1876.      1877.       1878.       1870. 
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Judgments  for  panner  or  other  promoter 
Jndgmenta  for  aefender  or  respondent 
Mixed  judgments    .... 
Judgments  in  proceedings  initUted  in  the 

Inner  House        ... 
Judgments  in  proceedings  brought  [1]  from 

Outer  House        .... 
Judgments   in   proceedings  otherwise  p] 

brought  before  the  Court 
Costs  awftrded  pursuer 
Costs  awtided  defender 
Without  costs  for  pursuer  . 
Without  costs  to  ciefender  . 
Costs  from  common  fund    . 
Costs  otherwise  disposed  of 
Final  judgments  on  verdicts  of  jury 
Final  judgments  not  on  yerdicts    . 
Verdicts  for  pursuer 
Verdicts  for  defenders 
Venlicts  mixed       .... 
Resplt  of  judgments  froip  Outer  House- 
Adhered  to         ...  . 

Repeated,  but  grounds  of  decision  altend 

Reversed  ..... 

Partially  adhered  and  partially  reversed 

It  is  unfortunate  that  this  table  affords  no  means  of  contrast 
between  the  two  Divisions  of  the  Inner  House.  Neither  does  it 
detail  the  appeals  from  Sheriff  Courts  and  the  results  of  these 
appeals.  These  two  retrospective  tables  afford  much  important  in- 
formation, and  on  the  whole  are  more  satisfactory  as  to  the  despatch 
given  to  all  business  brought  before  our  Supreme  Court. 

The  third  table  is  titled  "  Proceedings  in  the  Court  of  each  Lord 
Ordinary  in  the  year  1879.  This  table  is  diversified."  The  names  of 
the  Lords  Ordinary  are  here  not  given,  but  merely  the  cabalistic 
office-marks  of  the  clerks.  A  table  is  given  for  the  years  1830  to 
1878  inclusive,  showing  the  year  of  the  birth  of  each  process  still 
alive  in  the  year  1879.  The  oldest "  ganging  plea  "  dates  its  origin 
from  the  year  1830.  Several  lingering  cases  follow,  until  at  length 
54  date  from  1876, 125  from  1877,  and  614  were  originated  in  1878, 
leaving  822  remaining  in  the  Outer  House  at  the  close  of  that  year. 
Much  of  this  section  really  appears  of  no  practical  use.  Such  are 
the  numeration  whether  the  cause  was  "initiated  by  summons, 
petition,  or  writ  other  than  summons  or  petition,  or  the  total  causes 
transferred"  It  is  not  easy  to  discover  the  meaning  of  this  term, 
niore  especially  as  a  large  space  is  taken  up  with  the  empty  columns 
to  enumerate  that  3  were  the  total  number  which  in  1878  under- 
went this  process  of  transference,  and  all  rank  under  one  official 
mark.  Considerable  repetition  is  often  found  in  these  numerous  tables, 
which  must  have  been  attended  with  much  trouble  to  the  compiler. 

The  second  table  is  termed  "  Analysis"  This  gives  the  general 
results  which  appear  in  the  previous  table  of  the  buainess  in  the 
Outer  House  now  allocated  or  divided  amongst  the  four  official 
marks.  Again  it  may  be  remarked  that  no  possible  benefit  can  be 
derived  from  these  very  minute  statistics.  Take«  for  example,  the 
number  oi  interlocutors  be/pre  final  judgment ;"  "  number  of  closed 
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records,  and  of  procedure  not  requiring  closed  records ;"  "  the  num- 
ber of  pleadings  and  other  documents  exclusive  of  prodtu^tiom"  This 
assuredly  is  enigmatical,  and  may  be  said  to  be  "statistics  run 
mad"  It  is  not  easy  to  discover  how  a  "  document  or  production  " 
can  be  classed  as  "pleadings,'* 

One  redeeming  point  in  these  numerous  tables  is  perhaps  the 
"  number  of  weeks  between  closing  record  and  pronouncing  judg- 
ment." Cases  to  the  number  of  392  are  ranged  under  this  table  from 
1  week  to  200  weeks ;  50  are  despatched  in  1  week,  and  9  lived 
in  this  state  of  collapse  more  than  100  and  under  150  weeks ;  1 
nearly  reached  200  weeks,  and  1  outlived  200  weeks,  but  it  is  not 
said  when  judgment  so  delayed  was  given. 

The  third  table  is  called  "Petitions  before  the  Junior  Lord 
Ordinary  from  31st  December  1878  to  31st  December  1 879."  There 
is  only  one  official  mark,  and  the  tables  are  almost  total  blanks. 
All  that  can  be  learned  from  the  table  is  that  104  petitions  were  pre- 
sented to  the  Jimior  Lord  Ordinary  within  the  vear  1878,  and  605 
in  1879.  Other  most  minute  tables  are  appended  similar  to  those 
formerly  given. 

The  fourth  table  is  devoted  to  proceedings  in  each  Division  of  the 
Inner  House.  So  far  as  of  use  the  details  appear  to  have  been  given 
in  previous  tables.  The  oldest  case  in  the  Inner  House  dates  its 
origin  from  1874.  We  are  unable  from  these  tables  to  learn  any 
contrast  between  "  each  Division  "  of  the  Inner  House,  unless  it  can 
be  gathered  from  the  office-marks,  which  are  wholly  unknown  to 
the  "  outer  world."  One  truly  important  table  is  the  results  of 
judgments  appealed  from  Lords  Ordinary,  and  decided  in  <me  or 
other  of  the  Divisions  of  the  Inner  House,  but  it  is  not  stated  by 
which. 

The  table  shows  that  in  the  year  1879 — 
Lord  Ormidale  had  2  judgments  affirmed  and  1  reversed. 
Lord  Gifford  had  1  affirmed. 
Lord  Shand  had  1  affirmed. 
Lord  Young  had  18  affirmed,  2  repeated  on  different  grounds^ 

6  reversed,  and  1  partially  affirmed  and  partially  reversed* 
Lord  Craighill  had  20  affirmed,  4  repeated  on  different  grounds^ 

7  reversed,  and  1  partially  affirmed  and  partially  reversed. 
Lord  Curriehill  had  27  affirmed,  2  repeated  on  different 

grounds,  and  6  reversed. 
Lord  Rutherfurd  Clark  had  37  affirmed,  5  reversed,  and  7 

partially  affirmed  and  partially  reversed. 
Lord  Adam  had  32  affirmed,  18  reversed,  and  3  partially 

affirmed  and  partially  reversed. 

There  were  2  cases  decided  in  1879  in  the  First  Division,  under 
sec.  60  of  the  Court  of  Session  Act,  1868,  by  a  majority  of  seven 
judges.  Tliere  were  63  appeals  heard  and  decided  under  the  Par- 
liamentary Begistration  Acts. 
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In  the  year  1878  there  were  election  petitions  " none"  though 
there  is  a  cell  prepared  in  the  volume  for  their  entombment 
There  were  14  cases  admitted  to  the  poor's  roIL  The  great  in- 
crease of  divorce  suits  must  much  augment  this  roll  unless  the 
remedy  is  to  be  confined  to  the  affluent  There  was  not  a  single 
case  of  eessio  honcrum  before  the  Supreme  Court  in  1879»  though  a 
series  of  tables  have  been  very  unnecessarily  prepared  for  tiieir 
various  phases,  had  there  been  any  to  be  tabulated. 

The  report  now  bids  farewell  to  the  Supreme  Court,  and  deals 
with  the  "  Ordinary  Court  of  the  SherifiT."  We  have  here  a  retro- 
spective table  for  five  years : — 

1875.  1870.  1877.  1678.  1879. 
Causes  in  dependence  at  the  com- 

meDcementoftheyear            .       2,137  2,078  1,821  1,500  1.634 

Causes  initiated  within  the  year .       7,791  7,376  7,902  8,734  9.724 

9,928       9,454       9,723      10.234      11,258 

Final  judgments  within  the  year        6,246       6,173       7,109       7,759       8,580 
Taken  out  of  Court  •       1>604       1,462       1,114  941        1,162 

Remaining  at  the  end  of  the  year       2,078       1,819       1,500       1,534       1,516 

9,928       9,454       9,723     10,234      11,258 

Decrees  in  absence           .           .  3,536  3,287  3,837  4.280  5,070 

Decrees  «»/oro    .  2,710  2,886  3,272  8,479  3,510 

Decrees  in/oro  by  Sheriff  directly  26  47  34  46  51 

Decrees  in/bro  by  Sheriif  on  appeal  985  1,041  1,249  1,185  1,126 

Decrees  in/oro  by  Sheriff-Substitute  1,699  1,798  1,989  2,248  2,333 
Result  of  appeals — 

Sustained  [1]  (the  appeal  is  not 
sustained,  out  the  judgment 

is  sustained  or  affirmed)  740  774  937  919  841 

Reversed           ...  128  162  179  162  158 

Mixed  judgments  117  105  133  104  127 
Miscellaneous  or  administrative 

business  chiefly  performed  by 

the  resident  Sheriffs     .           .     13,845  14,073  15,792  17,581  20,192 

Number  of  oessios           .  191  212  307  442  530 

This  table  is  comprehensive  and  exhaustive.  In  several  instances 
the  figures  are  more  than  once  needlessly  repeated.  We  do  not  take 
notice  whether  the  action  is  initiated  by  summons  or  petition.  The 
last  two  years  of  the  series  is  blank  as  to  summons,  which  is  now 
♦  obsolete  in  ordinary  SheriflF  Courts.  We  have  not  noticed  cases 
•where  costs  were  awarded  to  pursuer  or  defender,  or  refused  to  both, 
as  having  no  practical  effect.  Under  the  section  of  miscellaneous 
and  administrative  business  there  are  given  no  less  than  16  classes. 
We  do  not  understand  how  "  decrees  in  absence  from  [?]  ordinary 
Court,"  already  tabulated,  should  again  appear  among;/*  miscel- 
laneous business."  Still  more  puzzling  is  it  to  find  under  the 
head  "miscellaneous  bmin^ss*'  a  very  heavy  item  for  "miscel- 
laneous applications!*  One  important  omission  occurs  in  this 
table.  There  is  no  account  of  the  sums  sued  for  in  the  Sheriff 
Ordinary  Courts.  This  is  the  more  inexcusable  seeing  that  the 
amount  of  costs  awarded  in  each  year  since  1875  is  givea  The 
costs  for  year  1879  is  set  down  at  the  large  sum  of  £25,826,  lis.  8d. 
Table  5  divides  the  business  in  Sheriff  Courts  amongst  the 
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thirty-four  Courts,  giving  first  the  number  initiated  in  each  of 
eleven  years,  from  1868  to  1878  inclusive,  and  still  remaining  in 
Court  The  first,  third,  and  fifth  columns  are  in  blank,  but  since 
1868  has  one  case  lingering  to  the  debit  of  Campbelton,  and  1870 
has  another  unit  opposite  to  Lanark.  Aberdeen  has  one  long-lived 
case  under  the  year  1873,  and  another  in  1874.  Jedburgh  has  one 
of  the  same  age,  scarcely  exemplifying  "  Jeddart  justice''  Ten  cases 
still  remain  in  the  rolls  of  Sheriff  Courts  which  had  commenced  in 
1875.  Twenty-one  in  1876,  105  in  1877,  and  1393  initiated  in 
1878  remained  to  be  carried  over  to  the  following  year. 

Table  6  shows,  amongst  many  minute  and  trivial  matters,  that 
the  whole  number  of  cases  brought  within  the  year  1879  was 
9724.  Of  these  the  Court  at  Glasgow  claimed  2896.  The  share 
appropriated  to  Edinburgh  was  1061.  Aberdeen  ranked  third  with 
1002  cases.  The  business  in  some  Courts  is  marked  so  low  as 
32, 17, 10,  9  cases.  The  fifth  table  apportions  amongst  the  several 
Courts  the  judgments  given  by  Sheriff  Principals  and  Substitutes, 
the  total  of  which  had  been  given  in  a  previous  table. 

After  some  unimportant  details  there  comes  a  tell-tale  table,  one 
showing,  first,  the  "  number  of  weeks  between  date  of  Sheriff-Substi- 
tute's ©ossemori  [?]  of  completed  process,  and,  second,  date  of  judg- 
ment.'  It  is  a  fact  evidencing  the  great  care  for  the  extreme 
accuracy  of  these  elaborate  tables  that  four  folio  pages,  from  87  to 
90,  had  to  be  reprinted.  An  error  had  occurred  in  a  small  court 
whereby  the  Substitute  was  aggrieved  in  having  his  judgments, 
which  were  all  pronounced  within  one  week  of  receiving  the 
process,  scattered  over  a  space,  and  one  put  down  as  at  19  weeks. 
This  table  allows  a  latitude  of  57  weeks,  but  seeing  that  no  case 
is  entered  longer  than  24  weeks,  it  is  not  easy  to  perceive  the 
henefit  of  so  much  space  being  taken  up  with  empty  columns  not 
required.  Of  3459  cases  3120  were  despatched  within  the  week, 
and  195  within  2  weeks.  The  longest  period  is  put  against 
Stranraer,  being  21  weeks.  All  these  seeming  delays  no  doubt 
can  admit  of  satisfactory  explanation,  and  it  is  doubtful  the 
henefit  of  this  "  whip  practice."  There  is  an  important  table  (No. 
5)  on  the  number  of  appeals  from  the  Sheriff-Substitute  to  the 
Sheriff  In  3510  judgments  inforo,  in  2264  no  appeal  was  taken. 
In  1078  cases  1  appeal  was  taken,  2  appeals  in  145  cases, 
3  in  18  cases,  4  in  3  cases,  5  in  2  cases.  Two  columns  are 
left  blank  for  6  and  above  6  appeals.  Of  1126  appeals  on  the 
merits  from  the  judgment  of  the  Substitute,  841  were  affirmed  and 
158  reversed  by  the  Sheriff-Principal,  and  127  received  mixed 
judgments  from  the  Principal.  Some  further  immaterial  details 
are  given  on  this  appellate  branch.  Another  tell-tale  table  is  ap- 
pUed  to  the  Sheriff-Principal,  being  "  the  longest  period  between 
the  Sheriff's  possession  of  completed  [?]  case  and  judgments."  Of 
1126  appeals  on  the  merits  882  are  reported  as  returned  within  1 
week  and  under,  128  within  2  weeks,  59  within  3  weeks,  and  so  on, 
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notwithstanding  the  seeming  prohibition  of  such  aid  by  the  statute. 
A  following  table  distributes  the  Small  Debt  business  among  the 
thirty-four  Courts.  As  might  be  expected  the  greater  share  falls 
to  Glasgow,  or  19,689,  whilst  Edinbut^gh  claims  only  4045  of  the 
number.  The  number  of  cases  brought  in  the  Circuits  are  grad- 
ually decreasing.  Five  additional  tables  give  very  minute  details, 
which  if  accurately  given  must  have  cost  much  trouble  in  collecting  : 
and  tabulating,  and  none  of  which  appear  of  any  practical  importance,    | 

The  next  table  of  the  series  contains  the  business  of  the  Justice  ' 
of  Peace  Small  Debt  Court.  The  justices  have  a  considerable 
amount  of  jurisdiction,  not  only  at  common  law,  but  they  have  a 
pri vitive  j  urisdiction  in  many  statutes.  The  Judicial  Statistics  have 
not  yet  given  any  details  of  these  branches,  but  have  only  set  forth 
details  of  their  Small  Debt  jurisdiction.  The  first  table  gives  the 
usual  retrospective  and  comparative  statistics  for  the  five  years  from 
1875  to  1879  inclusive.  It  appears  that  the  number  of  cases 
each  year  are  very  uniform.  In  1875  the  number  was  14,112,  and 
in  1879  the  number  was  14,041.  The  same  uniformity  exists  with 
some  considerable  variation  in  intervening  years.  In  the  year 
1875  the  amount  of  debts  was  £24,337,  and  in  1879  the  amount 
was  £24,953.  There  is  the  usual  minute  analyses  of  various  points 
of  no  importance.  The  amount  of  fees  in  1875  was  £1300,  and  in 
1879  the  amount  was  £1298.  Costs  awarded  in  1875  amounted 
to  £1709,  and  in  1878  they  were  £1869.  Agents  appear  to  be 
admitted  to  some  extent,  though  contrary  to  the  design  of  the 
statute.  Another  table  sets  forth  the  distribution  of  this  jurisdic- 
tion for  the  year  1879  as  was  done  in  previous  tables.  But  only 
30  of  the  96  districts  are  reported  as  partakers  in  this  jurisdic- 
tion. Of  14.041  cases  adjudicated  on  during  the  year  3664  are  set 
down  to  Glasgow,  whilst  some  have  very  few,  five  Courts  haviug 
each  less  than  10  cases.  Three  tables  follow  with  most  minute 
analyses,  which  must  have  incurred  great  expenditure  and  time 
in  collectini;  and  tabulating,  and  which  are  of  no  possible  benefit. 
There  is,  tor  example,  71  sales  under  Small  Debt  decrees  in 
all  Scotland,  the  cumido  debts  being  £185,  whilst  in  one  Court 
the  one  debt  was  only  £1.  The  total  expenses  in  decrees  of  poind- 
ing were  £12,  14s.,  and  the  free  proceeds  of  poinding  and  sale  are 
stated  at  £101,  whilst  the  total  expenses  of  poinding  and  sale  are  set 
down  at  £57,  or  more  than  50  per  cent,  of  the  proceeds.  The  total 
surplus  paid  to  the  debtors  was  £6, 14s.  Id.  It  cannot  be  said  that 
these  iiguroR  are  very  favourable  to  the  cheap  recovery  of  debts. 

The  annual  report  proceeds  with  "Judicial  Records."  Thelii>' 
is  under  the  heading  of  "Bankruptcy,"  and  is  a  very  elaborate  auti 
highly  important  table.  Here  again  a  retrospective  and  com- 
parative table  is  given  of  the  five  years  from  1874  to  1878  inclusive. 
In  1874  the  nunihia-  of  sequestrations  in  dependence  during  the 
year  was  2903,  of  which  382  were  awarded  within  the  year.  In  187j> 
there  were  in  dependence  2833  sequestrations,  whereof  T-U  ^vere 
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awarded  within  the  year.  The  average  of  the  five  years  of  seques- 
trations awarded  was  613.  The  time  between  the  awarding  of 
sequestration  and  final  division  is  minutely  stated  as  within  one 
year  until  five  years  and  upwards.  The  majority  of  sequestrations 
have  been  awarded  by  Sheriffs.  The  number  of  sole  (?)  seques- 
trations and  of  partnerships  are  stated.  The  average  of  the  learned 
professions  are  only  7.  The  average  of  gross  estates  under 
sequestration  was  £657,539.  The  average  allowance  to  the  bank- 
rupts was  £1142 ;  trustees'  commissions,  £22,496 ;  law  expenses, 
£28,073;  total  average  of  expenses,  £103,642;  total  dividends, 
£453,725.  These  averages,  as  well  as  the  sums  given  under  every 
year,  cannot  give  much  satisfaction  as  to  the  general  inquiry  of  the 
cost  of  proceedings  in  bankruptcy,  but  must,  as  in  other  branches 
of  the  report,  have  cost  much  trouble  in  coUecting  and  tabulating, 
and  considerable  doubt  may  be  entertained  of  their  entire  accu- 
racy. It  is  stated  that  the  average  of  sequestrations  of  estates 
under  £100  has  been  31,  and  of  estates  between  £10,000  and 
£50,000  was  7,  and  above  £100,000  there  were  2  sequestrations, 
both  in  the  year  1876.     The  rates  of  dividends  are  interesting : — 


<f 


No  dividend,*'  the  average  of  the  five  yean  was 


Not  exceeding  la. 
Exceeding  la.  and  not  exceeding  28.  6d. 
Exceeding  28.  6d.  and  not  exceeding  58. 
Exceeding  5s.  and  not  exceeding  \m. 
Exceeding  lOs.  and  not  exceeding  15s.    , 
Exceeding  158.  and  not  exceeding  208.    . 


29 
38 
51 
05 
52 
15 
4 
5 


Several  additional  tables  are  given  dividing  the  sequestrations 
amongst  the  various  counties,  and  other  extremely  minute  details 
which  require  to  be  studied  for  information. 

The  statistics  of  judicial  factors  are  also  given  in  these  tables. 
There  are  some  very  important  tables  under  the  head  "Judicial 
Keconls"  kept  at  Edinburgh.  In  the  year  1878  deeds  to  the  number 
of  4516  were  presented,  the  total  fees  received  thereon  were  £4513. 
There  were  651  protests  registered,  the  total  sums  in  which  were 
£71,368.  The  total  entries  in  the  Record  of  Adjudications, 
including  mercantile  sequestrations,  were  1281,  the  office  fees  on 
vhich  were  £89.  There  were  32  certificates  of  judgments  from 
English  Courts,  and  2  from  Ireland,  under  the  Act  31  and  32  Vict 
>ec.  54.  There  were  1878  inhibitions  registered  in  the  year  1879, 
*he  total  office  fees  being  £242.  There  were  316  homings  regis- 
*^red,  the  fees  for  which  were  £56.  The  number  of  cases  disposed 
^jf  in  the  Bill-Chamber  within  the  year  was  524 

The  volume  concludes  with  the  statistics  of  the  Eegister  of 
'%ines  under  every  county,  and  the  total  fees  received,  and  the 
Keirister  of  Protests  in  each  county  during  the  year  1879,  with  the 
total  number  oi persons  (?)  protested  against,  and  the  sums  protested 
^jr,  the  cxtmulo  of  which  is  stated  at  £195,806. 

^Ve  couclnde  in  award4n<]:  to  Mr.  Donaldson,  the  able  and  inde- 
tatigable  secretary  of  the  Prison  Commission,  to  which  department 
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the  Judicial  Statistics  are  incongruously  attached,  great  praise  for 
his  unwearied  attention  to  the  compilation  of  these  statistical 
tables.  At  thQ  same  time  it  may  be  thought  that  greater  sim- 
plicity and  avoiding  minute  and  unnecessary  details  would  cause 
more  accuracy,  and  much  less  trouble  and  expense  in  the  collect- 
ing and  tabulating  the  facts  and  figures.  H.  B. 


F.  L.  Maitland-Heriot,  Esq.,  Advocate. — The  late  Mr.  Maitland- 
Heriot  died  at  Paris  on  the  7th  ult.  He  was  born  in  1818,  and 
was  called  to  the  Bar  in  1839.  After  having  been  Advocate- 
Depute  for  some  years  under  a  Liberal  Administration,  he  was 
appointed  Sheriff  of  the  county  of  Forfar  in  1862,  and  held  this 
position  down  to  the  time  of  his  death.  Of  an  amiable  disposition 
and  courteous  manners,  he  was  always  highly  esteemed  by  all 
those  who  were  brought  in  contact  with  him. 

William  Shiress,  Esq.,  Solicitor. — The  death  of  this  gentleman, 
one  of  the  oldest  and  most  respected  provincial  solicitors  in  Scotland, 
is  announced.  Mr.  Shiress  was  born  in  1804,  and  from  1826  was  in 
business  as  a  writer  in  Brechin.  He  had  a  large  practice,  and  was 
held  in  high  esteem  as  a  safe  and  prudent  adviser.  In  1868  he 
was  chosen  Dean  of  the  Faculty  of  Procurators  for  Forfarshire,  and 
upon  the  duties  of  that  ofl&ce  he  bestowed  a  large  portion  of  his 
time.  In  1878  there  was  a  dinner  given  to  him,  on  the  occasion 
of  his  completing  his  fiftieth  year  as  a  procurator,  and  the  proceed- 
ings at  that  time  testified — if  testimony  were  needed — how  high  a 
place  Mr.  Shiress  took  in  the  minds  and  hearts  of  all  who  knew 
him. 

Andrew  Snody,  Esq.,  S.S.C. — By  the  death  of  this  gentleman 
the  body  of  Solicitors  before  the  Supreme  Courts  loses  its  oldest 
member,  Mr.  Snody  having  entered  it  in  1823.  The  deceased 
gentleman  was  much  respected,  and  for  long  had  a  considerable 
share  of  practice. 

Mr.  Lewis  Hoffner,  who  died  on  the  25th  ult.,  was  one  of  the 
oldest  macers  in  the  Court  of  Session.  His  quiet  and  genial 
manner  will  make  him  much  missed,  especially  in  the  position 
which  he  officially  occupied. 
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^hc  ittmtth. 


Beport  of  the  Committee  of  the  Faculty  of  Advocates  on  the  Court 
of  Session  Bill. — Although  we  have  discussed  the  subject  at  length 
in  our  pages  this  month,  and  notwithstanding  the  fact  that  the 
Bill  of  this  session  is  likely  to  be  a  thing  of  the  past  before  this 
reaches  the  hands  of  our  readers,  we  think  it  right  to  print  the 
following  report,  were  it  only  as  a  means  of  preserving  it  for  per- 
manent reference,  and  as  embodying  the  opinions  of  that  branch  of 
the  profession  who  have  the  most  direct  personal  interest  in  the 
SQbject : — 

The  main  purpose  of  this  Bill  is  to  reduce  the  number  of  the 
Judges  of  the  Court  of  Session  to  eleven,  by  enacting  that  the 
number  of  Lords  Ordinary  oflficiating  in  the  Outer  House  shall  be 
reduced  to  three  instead  of  five  as  at  present,  and  that  when  the 
state  of  business  in  the  Outer  House  requires  it,  one  or  perhaps 
two  Judges  from  the  Inner  House  may  sit  as  Lords  Ordinary,  the 
quorum  of  the  Divisions  being  for  that  event  reduced  to  two. 

It  is  the  opinion  of  the  Committee  that,  considering  how  much 
the  time  of  the  Junior  Lord  Ordinary  is  occupied  with  petitions 
and  Bill-Chamber  business,  the  number  of  Judges  proposed  as  the 
ordinary  staff  for  the  Outer  House  will  be  found  on  trial  to  be 
wholly  inadequate. 

In  1879  the  number  of  causes  in  dependence  in  the  Outer  House 
amounted  to  3588,  disposed  of  thus : — 

Final  judgments  in  causes  within  the  year,  other  than  the 

petition  business  of  the  Junior  Lord  Ordinary  1160 

Causes  taken  out  of  Court  otherwise  than  by  final 

judgment 508 

Causes  in  dependence  at  the  end  of  the  year         .  687 

2355 

Add— 
Final  judgments  by  Junior  Lord  Ordinary  on  petitions        .       633 
Petitions  in  dependence  before  the  Junior  Lord  Ordinary  at 

the  end  of  the  year 76 

Bill-Chamber  causes  disposed  of  and  in  dependence  at  the 

end  of  the  year 524 

Total 3588 


The  Bill-Chamber  business  is  conducted  before  the  Junior  Lord 
Ordinary  in  Session,  and  by  certain  of  the  other  Judges  in  rotation 
during  Vacation,  and  is  practically  Outer  House  work.  The  return 
ahove  quoted  does  not  include  the  Bill-Chamber  cases  in  the  Inner 
House. 

The  Committee  do  not  think  that  this  amount  of  work  could  be 
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overtaken  hj  so  small  a  staff  as  is  proposed,  without  causing  a 
block  of  business,  which  must  result  in  delay,  and  give  rise  to  dis- 
satisfaction amongst  litigants;  and  the  scheme  contained  in  the 
Bill,  of  remedjdng  this  inconvenience  at  the  expense  of  the  Inner 
House,  is  an  arrangement  to  which  there  are  grave  objections. 

Hitherto  the  statutory  number  of  Judges  in  each  of  the  three 
Divisions  has  been  four;  and  it  is  beyond  controversy  that  a  Court 
80  constituted  has  worked  well,  and  has  given  great  public  satisfac- 
tion ;  while  a  Court  of  three,  of  which  in  late  years,  owing  to  the 
illness  or  death  of  Judges,  and  delay  in  filling  up  vacancies,  the 
public  have  had  sufficient  experience,  has  given  rise  to  complaint 
When  a  Court  composed  of  four  Judges  is  divided  in  opinion,  no 
operative  judgment  can  be  pronounced  without  repeated  considera- 
tion, or  a  rehearing  before  a  large  number.  On  the  other  hand, 
when  a  judgment  pronounced  by  a  Lord  Ordinary — it  may  be  of 
exceptional  eminence — is  recalled  in  a  Division  by  a  majority  of 
two  to  one,  the  losing  party  cannot  but  object  that  he  has  lost  his 
cause  with  as  many  Judges  in  his  favour  as  his  opponent.  No 
litigant  can  be  reasonably  expected  to  be  satisfied  with  such  a 
result,  and  a  decision  pronounced  under  such  circumstances  will 
probably  lead  to  the  additional  expense  of  an  appeal  to  the  Honse 
of  Lords.  As  the  Court  of  Session  is  the  Court  of  final  review  iu 
Scotland,  it  is  desirable  that  its  decisions  should  be  pronounced 
under  such  conditions  as  to  command  the  respect  and  confidence 
of  the  parties,  the  legal  profession,  and  the  community  at  laige, 
and  to  render  appeals  to  the  House  of  Lords,  as  far  as  possible, 
unnecessary.  But  this  result  will  not  be  attained  or  promoted  if 
the  numbers  of  the  Court  are  reduced  and  its  efficiency  thereby 
impaired. 

The  Committee  are  of  opinion  that  the  Court  at  no  time  in  its 
history  has  worked  better  or  given  more  general  satisfaction  than 
it  has  of  late  years.  Cases  are  heard,  tried,  and  determined  without 
undue  delay ;  and  the  manner  in  which  the  mass  of  litigation  con- 
nected with  the  Liquidation  of  the  City  of  Glasgow  Bank  was 
disposed  of  is  an  ample  proof,  if  proof  were  needed,  both  of  the 
capacity  of  the  Judges  and  the  efficient  character  of  the  existing 
judicial  arrangements. 

There  is  no  public  demand  for  any  change  in  the  constitution  of 
the  Supreme  Court.  On  the  contrary,  it  will  be  found  on  inquiry 
that  all  branches  of  the  profession,  as  well  as  the  general  public, 
are  averse  to  any  such  change.  Nor  is  the  proposal  warranted  by 
any  diminution  of  business,  and  it  is  desirable  that  the  facts  on 
this  point  should  be  distinctly  stated. 

The  Committee  have  referred  to  the  returns  contained  in  the 
Judicial  Statistics  which  are  collected  under  the  Act  32  and  33 
Vict.  cap.  33,  and  which  commence  at  the  year  1871  and  come 
down  to  1879.  As  regards  the  Inner  House,  the  average  number 
of  causes  before  the  Court  for  each  year  of  the  quinquennial  period 
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ending  1875  was  806,  and  ending  1879,  951.  In  1879  there  were 
1153  causes,  against  813  in  1871.  As  regards  the  Outer  House 
the  total  causes  before  the  Court  in  1871  was  1445,  and  in  1879, 
2355,  or  3588,  including  the  Junior  Lord  Ordinary's  petition  busi- 
ness and  Bill-Chamber  business ;  but  statistics  for  previous  years 
as  to  this  class  of  business  have  not  been  published ;  nor  is  there 
as  yet  any  statistical  record  of  the  number  of  orders  or  interlocutors, 
other  than  final  judgments,  pronounced  by  the  Court  in  any  depart- 
ment of  its  business.  It  is  thus  not  the  fact  that  there  is  any  falling 
off  in  tlie  business  of  the  Court.  On  the  contrary,  it  is  increasing, 
and  this  is  no  matter  for  surprise  considering  the  advance  of  the 
country  in  wealth,  commerce,  and  population  since  1830,  when  the 
Scottish  Bench  was  fixed  by  statute  at  its  present  number  of  thir- 
teen Judges. 

In  1870  the  Eoyal  Commission  on  the  Courts  of  Law  (of  which 
the  present  Lord  Chancellor  Selborne,  Lord  Colonsay,  the  present 
Lord  President  of  the  Court  of  Session,  the  Lord  Justice-Clerk 
(Lord  Moncreiff),  Lord  Young,  Lord  Eutherfurd  Clark,  Lord  Adam, 
and  Lord  Shand,  were  members)  reported  as  regards  the  total 
number  of  Judges :  "  We  are  unanimously  of  opinion  that  the 
present  number  of  thirteen  cannot,  by  any  redistribution  of  them, 
or  under  any  rearrangement  of  the  business,  be  diminished  without 
detriment  to  the  efficiency  of  the  judicial  establishment  and  con- 
sequent injury  to  the  public." 

The  Committee  consider  that  no  cause  exists  for  reopening  the 
question,  which,  not  more  than  eleven  years  ago,  was  thus  deliber- 
ately settled  in  a  manner  quite  satisfactory  to  the  country.  A 
Court  should  always  be  maintained  at  such  a  strength  as  will 
enable  it  to  keep  abreast  of  the  business  of  the  day ;  for  the  cost  of 
one  or  two  Judges'  salaries  is  of  secondary  consequence  compared 
with  the  vexation  and  expense  of  judicial  delays,  and  the  postpone- 
ment of  trials  from  a  pressure  of  business  or  the  occasional  illness 
of  a  Judge.  Under  the  improved  procedure,  which  was  introduced 
by  the  last  Court  of  Session  Act  in  1868,  a  substantial  reform  was 
effected  by  the  abolition  of  many  steps  of  procedure  which  formerly 
required  to  be  taken,  and  the  acceleration  of  the  day  of  trial,  so 
that  a  decision  is  now  obtained  in  a  very  short  time.  The  benefit 
thus  obtained  is  twofold.  It  makes  the  course  of  justice  rapid ; 
and  when  counsel,  agents,  and  witnesses  attend,  the  case  is  certain 
to  be  tried  and  heard.  But  the  probable  effect  of  this  Bill  will  be 
that  all  this  benefit  will  have  to  be  given  up,  and  it  will  be  neces- 
sary to  return  to  the  old  system — of  either  having  a  second  or  third 
case  set  down  for  the  same  day,  with  no  certainty  of  its  being  taken, 
or  to  have  cases  requiring  proofs  delayed  for  months  before  time 
can  be  found  for  their  trial. 

The  Committee  are  therefore  unanimously  of  opinion  that  the 
present  Bill  cannot  pass  without  material  detriment  to  the  efficiency 
of  the  Court,  and  great  hindrance  to  the  prompt  and  satisfactory 
administration  of  justice  in  Scotland. 
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The  Committee  have  not  had  time  to  consider  the  other  pro- 
visions of  the  Bill ;  but,  as  the  question  of  the  number  of  Judges 
is  urgent,  they  have  deemed  it  right  to  bring  it  at  once  under  the 
consideration  of  the  Faculty. 

Supplementary  Report. 

The  Committee  having  now  had  an  opportunity  of  considering 
this  Bill  clause  by  clause,  beg  to  report  as  follows : — 

Section  2.  For  the  reasons  contained  in  the  former  Report  this 
clause  should  be  deleted. 

Section  3.  "  The  number  of  Judges  in  each  Division  shall  con- 
tinue to  be  four."    The  remainder  of  the  clause  should  be  deleted. 

The  Committee  are  of  opinion  that  the  existing  mode  of 
promotion  by  seniority  from  the  Outer  to  the  Inner  House  should 
continue.  At  present  the  Judges  under  the  Lord  President  and 
Lord  Justice-Clerk  all  possess  the  same  rank,  and  it  is  thought 
not  to  be  for  the  public  advantage  that  they  should  be  divided  into 
Appeal  Judges  and  Judges  of  the  first  instance,  which  would  be 
the  practical  eflFect  of  the  proposal  now  made. 

Section  4.  The  Committee  approve  of  si  Judge  no  longer  being 
required  to  sit  as  Lord  Probationer,  and  of  the  office  of  JPrincipaJ 
Clerk  of  Session  being  thrown  open  to  Solicitors ;  but  the  intro- 
ductory words  of  the  clause  should  be  amended  by  the  omission 
of  all  reference  to  the  Lord  President  and  Lord  Justice-Clerk,  who, 
when  appointed  direct  from  the  Bar,  at  present  require  to  undergo 
the  same  trials  as  a  Lord  Ordinary. 

Section  5.  This  is  a  revival,  in  a  somewhat  altered  shape,  of  the 
scheme  contained  in  the  Act  of  1868,  section  8,  as  regulated  by  the 
Act  of  Sederunt  of  14th  October  1868,  for  the  establishment  of  a 
Third  Division.  This  third  Court  was  not  a  success,  and  it  has  not 
sat  for  some  years.  If  considered  necessary  it  may  still  be  revived 
without  further  statutory  authority;  and  believing,  as  the  Committee 
do,  that  it  would  be  no  improvement  but  the  reverse  to  reduce  the 
Court  to  three  members,  one  to  be  drawn  from  each  Division  and 
one  from  the  Outer  House,  they  think  the  clause  should  be 
deleted. 

Sections  6  and  7.  In  so  far  as  these  clauses  proceed  on  the  prin- 
ciple that  the  Lord  President  should  be  invested  with  a  larger 
control  over  the  distribution  of  business  amongst  the  different 
Judges,  they  have  the  approval  of  the  Committee, 

Section  8  is  approved 

Section  9.  Reducing  the  quorum  of  the  Divisions  to  two  is,  in 
the  opinion  of  the  Committee,  most  objectionable.  They  consider, 
for  the  reasons  stated  in  their  former  Report,  that  four  is  the 
proper  number  of  the  Court  of  final  review  in  Scotland,  and  neither 
of  the  Divisions  should  ever  be  at  liberty  to  sit  with  less  than 
three. 
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Section  10.  This  section  deals  with  the  regulation  of  procedure 
in  a  manner  which  is  a  novelty  in  Scotland.  In  framing  Acts  of 
Sederunt,  the  Court  is  authorized  to  "  take  such  professional  assist- 
ance as  the  Treasury  may  sanction."  This  may  be  reasonable 
enough  if  a  desirable  work — the  consolidation  of  the  existing  rules 
of  procedure  into  one  code — should  come  to  be  undertaken,  for  in 
that  case  an  amount  of  labour  would  be  thrown  on  the  Judges 
which  they  could  not  reasonably  be  expected  to  bear.  But,  except 
in  this  view,  the  Committee  see  no  necessity  for  the  clause.  The 
existing  system  of  procedure  is  the  fruit  of  much  experience,  and 
the  result  of  frequent  revision.  The  result  of  the  last  important 
revision  made  by  the  Court  of  Session  Act,  1868,  and  Acts  of 
Sederunt  following  on  it,  has  been  very  satisfactory  to  the  public 
as  well  as  to  the  legal  profession.  Such  further  changes  as  may 
from  time  to  time  appear  expedient  can  be  effected  by  Act  of 
Sederunt  passed  by  the  Court  under  the  existing  powers. 

Section  11.  The  proposed  reduction  of  the  clerks  to  two  in 
number  appears  to  be  wan-anted  by  recent  experience.  The 
Committee  approve  of  this  clause. 

They  are  not  aware  on  what  ground  it  has  been  suggested,  as  in 
clause  12,  that  interlocutors  and  decrees,  instead  of  being  signed 
hy  the  President  of  the  Division,  should  be  signed  by  the  clerk, 
and  are  of  opinion  that  the  signature  of  the  Judge  gives  greater 
authority  to  the  decree. 

Sections  13  and  14.  As  regards  these  clauses,  the  Committee 
have  no  remarks  to  make. 

Beport  of  the  Committee  of  the  Faculty  of  Advocates  on  Married 
Womm's  Property  Bill,  1881.— This  Bill  is  entitled  "  A  Bill  for  the 
Amendment  of  the  Law  regarding  Property  of  Married  Women  in 
Scotland." 

The  common  law  of  Scotland  as  to  the  property  of  married 
persons  was  adapted  to  secure  unity  of  administration  within  the 
household,  and  the  application  of  the  joint  estates  of  the  spouses 
to  the  maintenance  and  comfort  of  the  family.  The  means  by 
which  these  ends  were  accomplished  sometimes  operated  oppres- 
sively towards  the  wife,  and  two  important  statutes,  the  Conjugal 
Sights  Act  of  1861  and  1874,  were  passed,  by  which,  in  case  of 
the  wife  obtaining  separation  a  mensd  et  thoro,  or  of  her  desertion 
^y  the  husband,  she  was  virtually  restored  to  the  status  of  an 
unmarried  woman.  There  were,  however,  still  left  cases  of  hard- 
ship which  admitted  of  remedy.  In  1877  a  further  Act  was 
accordingly  passed,  by  which  the  jus  mariti  and  right  of  admin- 
istration were  in  all  circumstances  excluded  from  the  wages  and 
earnings  of  married  women,  whether  deserted  or  separated  or  not. 
It  may  be  noted  in  passing  that  this  exclusion  was  not  accom- 
panied, as  the  Committee  think  it  ought  to  have  been,  by  the 
imposition  on  the  wife  of  any  liability  for  her  own  and  her  chil- 
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dren's  maintenance,  or  by  any  limitation  of  the  husband's  liability 
for  debt  incnrred  by  her. 

The  present  Bill  is  intended  to  carry  legislation  still  further  in 
the  same  direction,  and  is  substantially  identical  with  the  BUI 
introduced  last  session  under  the  same  title.  The  Committee 
have  had  before  them  in  considering  it  Bill  No.  44,  also  intro- 
duced last  session  on  the  same  subject,  and  in  their  opinion  it  is 
superior  to  the  Bill  before  them,  both  in  its  substance  and  in  its 
form,  and  supplies  lines  on  which  practical  legislation  might  with 
advantage  proceed. 

In  course  of  considering  the  separate  sections  of  the  Bill  at 
present  before  Parliament,  the  Committee  will  refer  more  parti- 
cularly to  the  provisions  of  this  Bill  No.  44  of  Session  1880;  but 
in  the  meantime  they  may  mention  the  provision  for  distinguish- 
ing by  means  of  separate  investment  the  property  of  the  wife,  and 
the  retention  of  the  right  of  administration,  as  improvements  upon 
the  present  measure. 

The  real  evil  to  be  redressed  is  the  power  which  a  husband  still 
possesses  of  squandering  the  realized  funds  of  his  wife,  whenceso- 
ever  derived,  in  speculation  or  extravagance,  and  the  Committee 
are  of  opinion  that  the  remedy  should  not  go  beyond  the  evil 
which  has  called  for  it.  The  changes  proposed  by  the  Bill,  how- 
ever, are  so  sweeping  that  the  Committee  are  of  opinion  that 
before  it  is  submitted  to  the  Legislature,  the  whole  subject  of  the 
marriage  relations  should  be  deliberately  considered,  and  evidence 
taken  or  information  procured  as  to  the  working  of  the  different 
systems  of  conjugal  rights  in  England  and  Scotland  and  iu  foreign 
countries,  with  the  view  of  bringing  in  a  general  measure  dealing 
with  the  whole  subject,  and  of  entirely  assimilating  the  law  of 
England  and  Scotland.  If,  however,  the  Bill  is  to  be  proceeded 
with,  the  Committee  are  decidedly  of  opinion  that  it  should  be 
recast  on  the  lines  of  Bill  No.  44  of  the  Session  of  1880. 

The  Committee  will  now  make  a  few  observations  on  the  dif- 
ferent sections  of  the  Bill  No.  45  of  the  Session  1881,  at  present 
before  Parliament 

1,  2.  By  these  sections  the  -  husband's  jus  marUi  and  right  of 
administration  are  swept  away,  and  the  wife  is  vested  with  the 
full  property  and  control  of  her  estate,  whether  left  her  by  others 
or  earned  by  herself.  The  Committee  would  point  out  that  the 
first  three  lines  of  section  1  run  counter  to  certain  rules  of  law  as 
to  domicile  and  jurisdiction,  and  that  the  effect  of  the  provision 
cannot  be  so  extensive  as  proposed ;  and  further,  that  the  special 
reference  to  earnings  is  unnecessary  and  perhaps  misleading. 
Earnings  are  fully  protected  by  the  Act  of  1877,  and  what  remains 
to  be  dealt  with  is  really  the  wife's  antenuptial  property,  and  what 
she  acquires  by  gift  or  succession  during  the  marriage.  It  is 
thought  desirable  that  this  should  be  kept  in  view. 

On  the  merits  of  the  proposed  alteration  of  the  law,  the  Com- 
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mittee  are  of  opinion  (1)  that  the  unconditional  abolition  of  the 
jus  mariti  would  not  be  just  to  the  creditors  of  the  husband,  and 
woald  open  a  wide  door  t^  fraud  against  them ;  (2)  that  the  total 
abolition  of  the  jus  administratianis  is  neither  necessary  nor 
expedient.  It  is  not  distinctly  said  in  this  section  for  what 
purpose  the  wife  is  to  be  vested  with  her  property,  but  it  is  made 
quite  clear  by  the  rest  of  the  Act  that  it  is  to  be  entirely  at  her 
own  unlimited  disposal.  The  possible  abuse  of  this  right  of 
property,  to  the  detriment  of  the  family,  should  be  prevented  by 
leaving  intact,  as  in  Bill  No.  44  of  1880,  the  husband's  right  of 
administration,  or  by  at  all  events  securing  to  him  a  curatorial  right,- 
80  as  to  prevent  his  wife  being  imposed  upon  by  designing  persons, 
or  led  into  acts  prejudicial  to  the  welfare  of  the  family;  (3)  that 
to  make  the  enactment  just  to  creditors  as  well  as  efi'ectual  in  the 
cases  in  which  it  is  most  called  for,  it  is  absolutely  necessary,  as 
proposed  in  the  Bill  No.  44  of  1880,  to  creat^  some  machinery 
tor  separating  and  keeping  separate  the  wife's  funds.  No  such 
machinery  is  contemplated  by  the  Bill,  and  therefore  the  greatest 
possible  complications  will  arise  in  settling,  possibly  after  the  lapse 
of  many  years,  or  even  the  death  of  the  spouses,  and  particularly 
in  the  case  of  the  husband's  bankruptcy,  what  belonged  to  the  one 
and  what  to  the  otlier;  (4)  that  the  clause  "unless  otherwise 
settled  by  any  instrument  duly  executed  by  her"  in  section  1, 
requires  reconsideration,  and  particularly  with  reference  to  its 
efi'ect  on  the  law  of  donation*  Its  meaning  is  not  clear,  and 
its  effect^  if  liberally  interpreted,  might  be  materially  to  modify 
or  even  destroy  the  beneficial  effects  of  the  measure. 

3.  The  Committee  think  this  section  a  proper  sequel  of  the 
principal  provision,  but  would  again  point  out  that  the  wife's 
earnings  are  already  secured. 

4.  This  section  the  Committiee  also  think  a  proper  accompani- 
ment of  the  main  provision  of  the  Bill. 

5.  This  section  is  a  proper  counterpart  of  the  abolition  of  the 
jus  mariti.  At  the  same  time  the  Committee  think  that  in  finally 
settling  the  terms  of  the  Bill,  section  6  of  the  Moveable  Succession 
Act,  1855,  should  be  carefully  considered  It  appears  to  them  that 
if  the  Bill  were  passed  in  its  present  form  the  effect  would  be  to 
reintroduce  many  of  the  evils  which  that  enactment  was  intended 
to  obviate. 

6.  A  readjustment  of  the  liability  of  the  spouses  for  debt  should 
certainly  accompany  the  proposed  legislation.  But  the  Committee 
cannot,  in  the  interest  of  creditors,  approve  the  postponement 
of  the  wife's  liability  for  domestic  debt  to  that  of  the  husband 
If  the  entire  abolition  of  the  jus  mariti  and  right  of  administration 
^  to  take  place  as  proposed,  they  think  that  the  wife  must  take 
the  equitable  consequences,  and  that  her  separate  property  should 
alone  be  liable  for  her  debta,  and  conjunctly  and  severally  with 
her  husband  for  the  maintenance  and  education  of  their  common 
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children  and  for  domestic  debts  (t.e.  debts  which  may  at  present 
be  incurred  under  the  wife's  pra^situra),  leaving  all  questions  of 
relief,  inter  se,  to  be  settled  between  the  spouses  on  the  principle 
of  equal  contribution.  This  result  may  at  first  sight  appear  some- 
what startling,  but  the  Committee  can  see  no  logical  escape  from 
it.  There  should  also,  the  Committee  think,  be  an  obligation  laid 
on  the  wife  to  aliment  an  indigent  husband. 

7.  The  Committee  are  of  opinion  that  the  Act  should  not  afTect 
antenuptial  contracts,  but  that,  as  noticed  with  reference  to  section 
1,  its  effect  upon  postnuptial  deeds  and  contracts  should  be  care- 
fully reconsidered.  They  are  further  of  opinion  that,  in  view  of 
the  altered  situation  of  parties  under  the  provisions  of  this  Act, 
the  existing  law  of  donation  iiiter  virum  et  uxor&in  should  receive 
reconsideration;  that  the  wife's  right  to  aliment  should  now  in 
fairness  be  made  dependent  on  the  insufficiency  of  her  own  funds ; 
and,  looking  to  the  terms  of  the  Abolition  of  Imprisonment  for 
Debt  Act,  1880,  that  there  is  no  longer  any  occasion  to  exempt  the 
wife's  person  from  diligence. 

The  Committee  have  indicated  a  preference  for  the  Bill  No.  44 
of  the  Session  1880.  They  would  now  state  their  reasons,  and 
make  some  suggestions  with  a  view  to  its  improvement 

They  are  of  opinion  that  if  the  abolition  of  the  jus  marUi  ifl 
resolved  on  by  the  Legislature  as  a  measure  of  justice  to  women, 
it  should  be  carried  out  in  such  a  way  as  to  protect  the  just 
interests  of  creditors,  render  the  exclusion  effectual,  and  avoid  the 
questions  which  would  necessarily  arise  between  the  spouses  them- 
selves, or  between  one  spouse  and  the  representatives  of  the  other, 
or  with  creditors. 

They  therefore  think  that  it  should  be  made  a  condition  of  the 
exclusion  of  the  jus  mariti  that  the  property  to  be  secured  should 
be  earmarked  and  separated,  as  is  proposed  in  section  1  of  the  Bill 
Ko.  44  of  1880.  But  they  are  of  opinion  that  it  should  be  made 
clear  that  the  provision  is  not  permissive  or  dependent  on  the  will 
of  the  husband.  As  that  clause  at  present  stands  they  think  it 
extremely  doubtful  whether  a  wife  could  insist,  without  her  hus- 
band's consent  (sure  to  be  refused  in  the  cases  where  the  proposed 
legislative  interference  is  most  needed),  on  the  separation  and 
preservation  of  her  funds  in  the  manner  proposed. 

The  Committee  think  it  should  be  made  competent  to  a  woman 
to  compel  such  separation  and  preservation,  and  that  by  an  appli- 
cation to  the  Court  similar  to  those  introduced  by  the  Conjugal 
Eights  Act  of  1861. 

.  Section  3  of  Bill  No.  44,  the  Committee  think,  looking  to  the 
main  provision  as  proposed  to  be  amended,  should  be  omitted,  and 
section  5  is  no  longer  necessary  since  the  passing  of  the  Married 
Women's  Assurance  Policies  Act,  1880. 

The  Committee  have  further  to  state  that,  though  they  are  unani- 
mous in  the  main  recommendations  of  this  report,  differences  of 
opinion  exist  among  them  on  various  matters  of  det<aiL 
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Beport  hy  the  Law  Committee  of  the  Scottish  Trade  Protection 
Society  anent  the  Married  WomeTCs  Property  {Scotland)  BUL — The 
leading  provisions  of  this  Bill  are — (1)  That  the  husband's y^s  mariti 
and  right  of  administration  should  be  excluded  from  all  moveable 
or  personal  estate  belonging  to  the  wife  at  the  date  of  the  marriage, 
or  which  may  be  earned  by  her,  or  to  which  she  may  otherwise 
acquire  right  during  the  marriage,  as  effectually  as  if  she  had 
executed  an  antenuptial  contract  of  marriage  excluding  such^t^ 
mariti  and  right  of  administration ;  (2)  that  the  rents  and  produce 
of  the  wife's  heritable  property  shall  not  be  subject  to  the  husband's 
jm  mariti  and  right  of  administration,  and  that  his  consent  shall 
DO  longer  be  necessary  to  the  sale  or  disposition  of  her  heritable 
property,  whether  absolutely  or  in  security,  or  to  any  suit  or  action 
relative  thereto ;  (3)  that  these  provisions  shall  not  apply  to  the 
case  of  marriages  which  may  have  taken  place  prior  to  the  passing 
of  the  Act,  unless  the  parties  declare  by  a  mutual  deed,  registered 
in  the  Begister  of  Deeds,  or  in  the  books  of  the  Sheriff  Court,  and 
advertised  in  the  EdirJmrgh  Oazette,  and  in  two  newspapers  circu- 
lating in  the  county  where  the  parties  live,  that  the  wife's  whole 
estate  is  to  be  regulated  by  the  provisions  of  the  Act;  (4)  that 
wherever  the  jus  mariti  and  husband's  right  of  administration  are 
excluded  by  the  operation  of  the  Act  from  any  moveable  estate 
belonging  to  the  wife,  the  husband  and  children  shall,  upon  the 
death  of  the  wife,  have  the  same  rights  to  participation  in  such 
estate  as  a  wife  and  children  would  have  to  the  moveable  succession 
of  a  husband  in  similar  circumstances.  Lastly,  it  is  declared  that, 
notwithstanding  the  provisions  of  the  Act,  the  wife's  personal  estate, 
and  the  rents  of  her  heritable  estate,  shall  be  subject  to  attachment 
for  all  debts  and  obligations  contracted  by  her  either  before  or  after 
the  marriage,  and  also  for  debts  arising  out  of  the  domestic  expen- 
diture of  the  spouses  by  whomsoever  incurred ;  but  that  no  execution 
for  such  last-mentioned  debts  shall  be  competent  against  the  wife's 
estate,  except  after  the  husband's  estate  has  been  exhausted  or  is 
not  available. 

These  are  the  main  provisions  of  the  Bill,  and  there  are  three 
aspects  in  which  they  may  be  viewed.  First,  In  regard  to  ques- 
tions which  may  arise  between  the  spouses  and  their  creditors  or 
the  public ;  second,  In  regard  to  questions  which  may  arise  between 
the  spouses  themselves ;  and  third,  In  regard  to  questions  which 
may  arise  between  one  of  the  spouses  and  the  children  after  the 
death  of  the  other  spouse,  or  where  there  are  no  children  between 
a  surviving  spouse  and  the  relations  or  legatees  of  a  deceased 
Rpousa 

It  is  with  the  first  of  these  that  the  Society  has  mainly  to  deal, 
and  considering  the  close  and  intimate  relations  which  exist  between 
husband  and  wife,  and  the  facilities  they  have  for  secretly  transfer- 
ring moveable,  or  indeed  all  kinds  of  property  from  tlie  one  to  the 
other  so  as  to  defeat  the  claims  of  creditors,  it  is  very  evident  that 
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if  the  Bill  should  pass  it  will  afford  great  facilities  for  the  perpetra- 
tion of  fraud. 

The  advocates  of  the  Bill  say  that  it  only  places  all  wives  on 
the  same  footing  as  rich  wives  now  take  care  to  place  themselves 
by  means  of  marriage  contracts.  But  there  is  a  fallacy  here.  A 
marriage  contract  is  a  bargain  between  two  parties,  and  is  regulated 
by  the  circumstances  of  each.  There  are  not  two  marriage  contracts 
alike,  and  each  party  has  certain  definite  rights  and  corresponding 
obligations,  expressly  stipulated  under  the  agreement  Moreover, 
where  the  wife's  estate  is  to  be  settled  on  herself,  the  greatest  care 
must  be  taken  by  delivering  it  over  to  trustees  to  keep  it 
separate  and  distinct  from  the  husband's  estate.  This  effectually 
prevents  any  fraudulent  transferring  of  property  from  one  spouse 
to  the  other  in  order  to  defeat  the  claims  of  creditors,  and  it  also 
prevents  a  wife  from  falsely  representing  (say  thirty  or  forty  years 
after  her  marriage,  and  perhaps  after  the  death  of  her  husband, 
the  only  person  who  could  contradict  her)  that  at  the  time  of  her 
marriage  she  was  possessed  of  certain  property  which,  though 
everybody  else  believed  to  be  her  husband's,  yet  nevertheless  she 
now  claimed  to  be  hers. 

There  is  no  provision  in  the  Bill  for  handing  over  the  wife's 
property  to  trustees.  Therefore,  either  the  Bill  proposes  to  carry 
the  law  very  much  farther  than  what  can  be  done  l»y  a  marriage 
contract  at  present,  or  it  proposes  to  enact  provisions  which,  owiug 
to  the  want  of  trustees,  will  become  inoperative. 

Further,  that  portion  of  the  Bill  is  very  obscure  which  speaks  of 
property  earned  by  the  wife's  own  industry  during  the  marriage,  or 
to  which  she  may  otherwise  acquire  right  during  the  marriatje. 
By  the  Act  of  1877  it  is  provided  that  the  husband's  jiis  mariti 
shall  be  excluded  from  the  earnings  of  any  married  woman  gained 
or  acquired  in  any  employment  or  business  earned  on  in  her  own 
name  separate  from  her  husband. 

It  is  not  clear  whether  the  Bill  intends  to  give  a  wife  right  to 
remuneration  for  her  services  while  discharging  her  domestic  duties 
and  to  cany  the  exclusion  of  the  jus  mariti  and  husband's  right  of 
administration  from  the  money  thus  earned,  though  the  words  used 
wonld  seem  to  imply  that  such  is  the  case.  For  example,  when  a 
wife  is  attending  to  her  household  duties,  including  the  knitting 
or  making  of  articles  of  dress  to  be  worn  by  herself,  the  liusliand 
and  children,  etc.,  will  she  be  earning  money  by  her  own  industry 
in  the  sense  of  the  liill?  If  not,  then  suppose  she  has  servants 
paid  by  the  husband  to  attend  to  these  duties,  while  siie  herself  is 
supported  by  the  husband,  and  that  she  wii  h  (or  more  probably 
without)  the  husband's  consent  goes  ont  to  work,  will  she  then  be 
earninc;  nionev  in  the  sense  of  the  Bill  ? 

Again,  what  is  meant  by  her  otherwise  acquiring  right  to  property? 
If  her  husband  gave  her  it  would  she  be  said  to  have  acquired 
right  to  it?  If  so,  the  wife  of  every  insolvent  will  acquire  much 
property.     The  questions  which  must  arise  are  endless. 
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Tliere  is  no  change  to  be  made  in  the  law  whereby  a  married 
woman  cannot  contract  a  valid  personal  obligation  nor  whereby 
she  cannot  sue  or  be  sued  without  calling  her  husband  (excepting 
as  regards  actions  relating  to  her  heritable  estate  to  which  her 
husband  need  not  be  a  party),  nor  is  a  husband  to  cease  to  be  liable 
to  the  public  for  all  furnishings  for  the  family,  including  the  wife's 
maintenance,  unless  she  actually  ordered  them  herself.  But  the 
Bill  contains  a  remarkable  provision.     It  is  in  these  terms : — 

"  Notwithstanding  the  provisions  of  this  Act,  the  wife's  personal 
estate  and  the  rents  of  her  heritable  estate  shall  be  subject  to  at- 
tachment for  all  debts  and  obligations  contracted  by  her,  whether 
before  or  after  the  marriage,  and  also  for  debts  arising  out  of  the 
hmestic  expenditure  of  the  spouses  ly  whomsoever  incurred" 

It  is  impossible  to  tell  what  is  meant  by  the  domestic  expenditure 
of  the  spouses,  or  how  a  debt  can  arise  out  of  an  "  expenditure^* 
domestic  or  non-domestic.  But  should  a  creditor  be  successful  in 
overcoming  this  diflBculty,  he  must  immediately  encounter  another 
and  more  formidable,  because  a  practical  one.  No  execution  is  to 
pass  for  debts  arising  out  of  the  domestic  expenditure  of  the 
spouses  against  the  wife's  estate  for  such  debts,  until  the  husband's 
estate  has  been  exhausted  or  is  not  available.  When  may  a 
husband's  estate  be  said  to  be  exhausted  or  not  available  ?  For- 
merly numerous  intolerable  and  interminable  litigations  arose  out 
of  a  law  which  required  a  principal  debtor  to  be  discussed  before 
a  cautioner  could  be  attacked.  These  were  stopped,  and  much 
advantage  both  to  debtors  and  creditors  afforded  by  the  Mercantile 
Law  Amendment  Act  of  1856,  which  abrogated  the  benefit  of  dis- 
cussion, as  it  was  then  termed.  But  discussion  was  a  simple 
thing  compared  with  exhaustion.  Who  can  tell  when  a  man's 
estate  is  exhausted  ?  Suppose  a  husband's  estate  consisted  of  some 
rents  in  Ireland,  must  the  unfortunate  creditor  go  there  and  collect 
them  at  the  risk  of  being  shot  ?  Or,  if  it  consisted  of  unsaleable 
shares  in  some  higlily  speculative  company  at  home  or  abroad,  or 
of  a  plantation  in  the  interior  of  Africa,  must  the  creditor  take 
the  shares  with  all  their  risks,  or  go  to  Africa  for  the  estate  ?  If 
the  husband's  estate  must  be  exhausted,  this  duty  may  safely  be 
intrusted  to  the  wife.  Let  her  pay  the  debt  and  then  proceed 
against  her  husband.  She  has  means  of  recovery  which  ordinary 
creditors  do  not  possess. 

In  addition  to  all  these  questions,  numerous  questions  will  arise 
hetween  the  spouses  tlieniselves,  and  more  particularly  between  a 
surviving  spouse  and  the  children,  or,  where  there  are  no  children, 
between  a  surviving  spouse  and  the  relations  of  the  deceased 
spouse.  After  one  of  the  spouses  is  dead,  who  is  to  separate  the 
various  articles  of  what  has  hitheiio  been  regarded  as  common 
property  ?  It  will  not  conduce  to  domestic  comfort  that,  on  the 
dtath  of  a  wife,  questions  between  tlie  father  and  chililivn,  or 
Ijt'tween  the  husband  and  the  wife's  relations,  should  arise  rei'urd- 
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iDg  the  share  each  has  in  the  wife's  estate  (including  her  earnings), 
as  the  same  is  defined  by  the  Bill.  When  the  husband,  who  is  in 
the  vast  majority  of  cases  the  bread-winner,  dies,  the  family  may 
be  broken  up  with  less  injury  that  when  the  wife  dies.  But  these 
are  questions  which  have  a  more  direct  bearing  upon  society  than 
upon  trade,  and  it  is  not  proposed  to  enter  upon  their  discussion. 
On  the  whole,  however,  the  Committee  remain  of  the  opinion 
which  the  directors  have  more  than  once  expressed,  vi2.  that 
this  Bill,  if  passed  into  law,  will'  conduce  to  the  perpetration  of 
frauds  upon  creditors,  and  introduce  confusion  into  the  social  and 
domestic  relations  of  the  people,  and  they  recommend  the  directors 
to  petition  against  it. 

Law  Fellowship  Lecture, — Mr.  John  F.  M'Lennan,  LLB.,  the 
Endowment  Association  Law  Fellow,  will  give  the  course  of  six 
lectures  required  by  the  conditions  of  the  Fellowship  during  the 
ensuing  summer  session.  Subject:  "Contract  Law:  its  Origin 
and  Early  History."  The  lectures  will  be  delivered  in  the  Public 
Law  Class-Eoom  at  8  p.m.  on  the  following  evenings:  Friday, 
May  20 ;  Tuesday,  May  24;  Friday,  May  27;  Tuesday,  May  31; 
Friday,  June  3 ;  Tuesday,  June  7. 

We  are  requested  to  state  that  the  title  of  the  Professor  of 
History  in  the  University  of  Edinburgh  is  not  "Professor  of 
Scottish  and  Constitutional  History,"  but  "  Professor  of  History." 
The  University  Commissioners,  by  section  viii.  of  Ordinance 
No.  23,  November  25, 1861,  provided  that  "the  Professorship  of 
Universal  Civil  History  and  Antiquities  shall  hereafter  be  styled 
the  Professorship  of  History.  The  Professor  shall  deliver  a  course 
of  not  less  than  forty  lectures  on  Constitutional  Law  and  Con- 
stitutional History  during  the  winter  session  of  the  University 
yearly.  To  the  Professorship  shall  be  attached  the  sum  of  £150, 
to  be  annually  voted  by  Parliament.  The  Professor  shall  be  a 
Professor  in  the  Faculty  of  Law  as  well  as  a  Professor  in  the 
Faculty  of  Arts." 

For  the  convenience  of  law  students  the  lectures  were  latterly 
delivered  by  the  late  Professor  Innes  in  the  summer  instead  of  the 
winter  session,  and  this  practice  has  been  continued  by  the  present 
Professor. 

A  correspondent  writes  as  follows:  "In  the  report  of  the  Sheriff 
Court  case  Wilson  v.  Tolmie,  in  your  March  number,  Sheriff  Smith 
of  Nairn  in  his  note  to  his  interlocutor  states  that  ^at  the  passing 
of  the  General  Police  Act  of  1862  '  no  such  thing  was  known  as 
infefbment  by  registration  of  a  conveyance  or  decree.  The  pro- 
cedure of  that  nature  which  has  since  become  so  familiar  was  not 
introduced  until  1868  by  the  Land  Titles  Consolidation  Act  of  that 
year.*  The  learned  Sheriff  is  under  a  misapprehension  as  to  this, 
and  if  he  will  refer  to  the  statute  21  and  22  Yict.  c.  76,  'The 
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Titles  to  Land  (Scotland)  Act,  1858/  he  will  find  the  change  there 
introduced.  The  Act  of  1868  was  a  consolidating  statute,  but  the 
practice  of  recording  a  conveyance  had  been  in  use  many  years 
before. — I  am,  etc.  Censoe." 

A  ffint  from  the  House  of  Commons. — The  following,  we  think, 
deserves  record.  It  was  overheard  during  the  progress  of  a 
lengthy  case  which  took  place  not  long  ago : — 

Judge  (addressing  counsel  for  defence) :  "  Can  you  tell  me  how 
much  longer  this  case  will  last  ?     We  have  had  already  two  days 

of  it" 

Counsel :  "  I  cannot  give  your  Lordship  any  definite  assurance." 
Jv.dge:  "If  you  can  give  me  no  information  I  shall  sit  all  night 

i  necessary." 
Counsel :  *'  Very  well,  my  Lord ;  in  that  case  we  shall  arrange  to 

have  relays  of  counsel  to  wait  upon  your  Lordship  ! "        Tableau. 

Appointments. — John  Trayner,  Esq.,  Advocate  (1858),  has  been 
appointed  Sheriff  of  the  county  of  Forfar,  in  room  of  the  late 
F.  L  Maitland-Heriot,  Esq. 

James  Keiu,  Esq.,  Advocate  (1861),  has  been  appointed  Eeceiver- 
Gerieral  of  Crown  lients  in  Scotland. 

VACATION   ARRANGEMENTS. 

The  Lord  Ordinary  on  the  Bills  will  sit  on  Wednesday,  13th 
April,  and  Wednesday,  4tli  May,  for  the  disposal  of  motions  and 
•»ther  business  falling  under  the  93rd  section  of  the  Court  of 
Session  Act,  1868.  Rolls  will  be  taken  up  on  Monday,  11th  April, 
and  Monday,  2nd  May,  between  11  and  12  o'clock. 

Box-Days. — The  Lords  have  appointed  Thursday,  the  7th  April, 
And  Thursday,  28th  April,  to  be  the  box-days  in  the  Spring 
Vacation. 

Circuits. — ^The  following  are  the  Circuit  fixtures  so  far  as  not 
'Jready  past : — 

XoBTH. — Lords  Young  and  Adam. 
Inverness — Friday,  1st  April. 

SocTH.— -Lords  Deas  and  Craighill. 
Jedburgh — Tuesday,  5th  April. 
Ayr — Tuesday,  3rd  May. 

David  Brand,  Esq.,  Advocate-Depute. 

J.  M'CosH,  Clerk. 

West.— Lord  Justice-Clerk  and  Lord  Mure. 
Inverary — Friday,  22nd  April. 
Glasgow — Monday,  25th  April. 
Stirling — Tuesday,  3rd  May. 

JE.  J.  G.  Mackay,  Esq.,  Advocate-Depute. 

Horace  Skeete,  Clerk. 

VOL  XXV.  NO.  CCXCII. — APRIL  1881.  Q 


218 


^hc  Sicottish  ICato  ittaga£ittt  mh  Sheriff  Court  Reporter. 

SHERIFF  COURT  OF  LANARK. 
Sheriff  Birnie. 

TIIK  INSPECTOR  OF  POOR  OF  THE  PARISH  OF  DOUGLAS  t'.  THE  INSPECTOR  OF 
POOR  OF  THE  PARISH  OF  LIBERTON  AND  THE  INSPECTOR  OF  POOR  OF 
THE   PARISH   OF   CARMICHAEL. 

The  following  interlocutor  sufficiently  explains  the  circumstances  of  the 
ca«e: — 

"  Lanark^  20th  January  1881. — Having  heard  parties'  procurators,  Finds  it 
admitted  by  the  parishes  of  Liberton  and  Carmichael  that  statutory  notice  wa> 
duly  given  to  them  by  the  parish  of  Douglas,  and  that  the  advances  sued  for 
were  properly  made  oy  said  imrisli :  Finds  that  on  30th  December  1879  the 
former  inspector  of  Liberton  admitted  to  the  inspector  of  Douglas,  by  the 
letter  5/1  of  process,  that  the  pauper  was  chargeable  to  Liberton :  Finds  that 
this  admission  was  not  acted  on :  Finds  that  it  was  not  authorized  by  the 
Parochial  Board  of  Liberton,  and  was  repudiated  by  them  on  8th  May 
1880:  Finds  that  the  pauper  applied  for  relief  to  the  parish  of  Douglas  on 
14th  and  received  relief  on  19th  May  1877 :  Finds  that  at  said  dates  he  had  a 
residential  settlement  in  the  parish  of  Carmichael :  Finds  in  law  that  the  parish 
of  Liberton  is  not  bound  by  the  letter  5/1  of  process,  and  that  the  parish  ol 
Carmichael  is  bound  to  repay  to  the  parish  of  Douglas  the  advances  made  to  the 
pauper  with  interest.  Assoilzies  the  defender,  the  inspector  of  Liberton,  from 
the  conclusions  of  the  action :  Finds  the  defender,  the  inspector  of  Carmichael, 
liable  to  the  pursuer,  the  inspector  of  Douglas,  as  concluded  for:  Finds  him 
liable  in  expenses  to  the  inspector  of  Douglas  and  to  the  insj>ector  of  Liberton. 
Remits  the  accounts  to  the  Auditor  to  tax  and  report,  and  decerns. 

"  J.  B.  L.  BiRXiE, 

"  Note. — There  is  no  doubt  that  an  admission  by  an  inspector  authorized  bv 
his  board  and  acted  on  cannot  be  recalled  (Beattie  v.  ArbuckUt  15th  Jan.  1875, 
2  R.  330  ;  Youiig  v.  Gow,  9th  Feb.  1877,  4  R  448  ;  Dempster  v.  Lemony  29th 
Nov.  1878,  6  R.  278),  but  I  can  find  no  case  where  an  admission  which  wa? 
neither  authorized  nor  acted  on  has  been  held  binding.  On  the  contrary,  in 
Strachan  v.  Brovm  (8th  Nov.  1864,  3  Macph.  34)  an  admission,  apparently 
authorized  by  a  board  but  not  acted  on,  was  allowed  to  be  recalled ;  and  in 
Arthur  v.  Stewart  (8th  Feb.  1871,  4  P.  L.  M.  278,  Reid's  Digest,  ^.  170)  Lord 
Gifford,  while  stating  the  general  rule  in  strong  terms,  says,  ^ho  doubt  an 
admission  may  be  withdrawn  if  made  in  error,  and  done  tempestive,  and  while 
matters  are  still  entire.' 

"  It  seems  to  me  that  the  admission  in  this  case  made  by  the  former  inspector 
of  Liberton  was  neither  authorized  nor  acted  on.  No  doubt  immediately  after 
receiving  the  admission  the  inspector  of  Douglas  wrote  to  the  inspector  of 
Liberton  inquiring  if  he  would  continue  the  aliment,  but  the  inspector  of 
Douglas  does  not  say  he  received  an  answer  to  that  letter.  He  produces  no 
answer.  The  former  inspector  of  Liberton  says  he  does  not  think  ne  gave  any 
answer,  and  that  if  he  did  it  ought  to  be  in  the  board  letter-book,  which  it 
is  not. 

"  It  is  not  disputed  that  the  pauper  has  a  residential  settlement  in  Car- 
michael unless  he  has  lost  it  by  non-residence,  and  the  only  evidence  is  that 
he  left  Holmhead  in  Carmichael  on  the  Thursday  before  the  old  term  in  May 
1873,  that  Thursday  being  the  23rd  of  May,  while  he  applied  for  relief  on  14th, 
and  received  it  on  19th  May  1877.  J.  B.  L  B." 

*<.— Morison. Alt, — ^Annan  and  Tennant. 
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SHERIFF  COURT  OF  LANARKSHIRE  (AIRDRIE). 

Sheriff  Mair. 

WALLACE  V.    EWING. 

The  Sheriff-Substitute's  judgment  fully  exphiins  the  circumstances  of  this 

The  [nirauers  were  J.  &  W.  Wallace,  270  Gallowgate ;  and  the  defenders, 
John  Ewing,  grain  merchant,  Cambridge  Street,  trustee  on  the  sequestrated 
L#tate  of  Andrew  Crawford,  Main  Street,  Anderston,  and  the  said  Andrew 
t.rawford,   the    amount   sued   for    being   £S,   4s.   8d.      The   case  has   been 
rtjHfatedly  before   his   Lordship,   who,   in   giving  judgment,   observed  that 
although  the  sum  was  small  the  principle  involved  was  one  of  considerable 
importance.     The  facts  were  these :  At  a  meeting  of  the  creditors  of  Mr. 
Crawford,  hay,  sti-aw,  and  seed  merchant,  Glasgow,  held  on   November  12, 
1*^80,  it  appeared  from  a  state  of  his  affairs  then  submitted  that  he  was 
insolvent,  and  that  he  was  unable  to  meet  his  liabilities,  and  it  was  resolved 
that  a  trust-deed  should  be  granted  by  Mr.  Crawford  in  favour  of  Mr.  Ewing, 
^rain  merchant,  Glasgow,  as  trustee  for  behoof  of  the  whole  of  Mr.  Crawford's 
•rrtditors.    The  minute  of  the  above  meeting  stated  that  Mr.  Crawford  having 
\^n  introduced  to  the  meeting,  a  trust-deed  was  accordingly  signed,  and  Mr. 
M'Crae,  agent  for  one  of  Mr.  Crawford's  creditors,  granted  a  letter  with- 
drawing diligence  against  him.     The  trust-deed  was  in  the   ordinary  form, 
and  contained  the  usual  clauses  for  the  realization  and  distribution  of  the 
in^ol vent's  estate.     Mr.  M*Crae  appeared  at  the  meeting  for  Messrs.  White  & 
Kirkland,  who,  according  to  the  state  of  affairs,  were  creditors  of  Mr.  Crawford 
to  the  extent  of  J105.     Mr.  Ewing,  the  trustee,  was  also  a  creditor  for  £110. 
The  pursuers,  J.  &  W.  Wallace,  Gallowgate,  Glasgow,  who  were  also  creditors 
to  the  extent  of  £7,  18s.  9d.,  were  not  present  or  represented  at  the  meeting, 
smd  immetliately,  or  within  a  few  days  after  the  granting  of  the  trust-deed, 
they  obtained  decree  in  the  Small  Debt  Court  against  Mr.  Crawford  for  their 
•leUt.    On  19th  November  1880  they  gave  Mr.  Crawford  a  charge  of  payment, 
and  on  25th  December  they  used  arrestments  in  Mr.  Ewing,  the  trustee's 
hands.     The  present    action  of   forthcoming,  wdiich  was    raised  on   11th 
January  1881,  asked  that  the  goods,  money,  and  effects  arrested  to  the  extent 
•>f  £%  48.  8d.  should   be  made  forthcoming  to  the  pursuers.     Mr.   Ewing 
|>Wa<led  in  defence  that  at  the  date  of  arrestment  he  had  not  realized  any  part 
'jf  3Ir.  Crawford's  estate,  and  had  therefore  no  funds  in  his  hands ;   and 
*«&n(l,  that  even  although  he  had,  these  funds  were  in  his  hands  for  the 
puriwse  of  being  distributed  equally  among^  Mr.  Crawford's  creditors,  and  that 
therefore  the  arrestment  was  ineffectual.     The  purauers  replied  to  this  that  by 
the  proceedings  taken  by  them  Mr.  Crawford  was  rendered  notour  bankrupt 
within  sixty  days  from  the  trust-deed,  and  that  therefore  that  deed  became 
ip9o  facto  void  and  null ;  and  that  although  the  trustee  had  no  funds  in  his 
ii  mils  at  the  date  of  the  arrestment,  he  had  the  right  or  the  power  to  realize 
them.    The  question  therefore  arose  whether,  where  an  insolvent  debtor  had 
hiunted  a  trust-deed  for  behoof  of  the  whole  of  his  creditors,  and  where 
presumably  the  great  majority  of  them  were  willing  to  accede  to  it,  it  was  in 
the  power  of  a  non-acceding  creditor,  and  that  for  a  very  small  debt,  not  only 
to  render  the  trust-deed  abortive,  but  also,  by  an  arrestment,  to  cany  off  in 
full  payment  of  his  debt  a  portion  of  those  funds  which  were  equally  designed 
for  equal  distribution  among  the  insolvent's  creditors.     It  was  contended  for 
the  pursuei's  that  such  was  the  effect  of  their  proceedings,  but  his  Lordship 
could  not  give  effect  to  their  contention.     By  the  theory  of  the  Scottish  law 
the  estates  of  a  man  belonged  to  his  creditors  from  the  period  of  his  insolvency, 
and  consequently  he  was  only  doing  a  duty  he  owed  to  his  creditors  to 
transfer  his  estates  to  them  for  payment  of  their  debts.     This  transference 
wight  be  effected  by  means  of  a  sequcstmtion  or  by  a  tmst-dced.     In  a  great 
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commercial  centre  such  as  Glasgow  where,  from  the  TiriflritnAeg  t£  ta:-:. 
insolvencies  must  necessarily  arise,  trust-deeds  were  of  often  oomnakor.  ll: 
were  more  frequently  resorted  to  than  sequestrations.     It  w<m]a  ^nadjtt  U 
a  serious  thing  if  it  were  to  be  held  that  any  small  creditor  fiiiaQld  hirt  ii  ii 
his  power  by  means  of  a  charge  on  a  decree  and  an  arrestment  to  pazklTif  t'l? 
action  of  a  trustee  for  creditors  and  to  put  an  end  to  the  deed  asell   A 
creditor  no  doubt  had  it  in  his  power  to  set  aside  the  trust-deed,  V«t  ihii,  ii. 
his  Lordship's  opinion,  could  only  be  done  eitljer  by  sequeetiaxiai  of  the 
insolvent  being  taken  out,  or  by  an  action  of  reduction  in  the  SuptoK  C:cn 
or  the  ordinary  Sheriff  Court.     Creditors  who  would  not  accede  to  tie  trift- 
deed  could  only  attach  whatever  residue  there  remained  in  the  trc<«r'5  -alv 
after  dividing  the  estates  among  those  who  did  accede,  or  they  might  pr.<wi 
a<{ainst  any  estate  which  the  trustee  had  not  got  possession  of.    The  Sc^l 
Debt  Court,  however,  was  not  a  tribunal  for  putting  an  end  U.»  a  trast-dft^ 
If  the  pursuers  had  rendered  Mr.  Crawford  notour  Iranknipt,  and  co  that 
ground  raised  an  action  to  reduce  or  set  aside  the  trust-deed,  the  effect  wjial] 
be,  not  to  give  them  a  preference  in  respect  of  their  arrestments  but  to  iv?:-  rt 
matters  to  the  position  in  which  they  were  before  the  deed  was  granlfd :  inii 
in  the  present  case  Messrs.  White  &  Kirkland's  diligence,  which  was  witbur-wt 
at  the  meeting  of  creditors,  would  be  resuscitated.    The  pnrsiienw  bowev^r, 
wanted  payment  of  their  debt  in  full  preferably  to  all  the  other  creditoR,  aai 
that  in  the  present  action  of  forthcoming,  even  on  the  assumption  that  tU>^ 
were  funds  m  the  trustee's  hands  at  the  date  of  the  arrestment,  his  Lordsb;' 
could  not  accede  to.    Apart  from  these  considerations,  however,  he  wa>  cf 
opinion  that  the  arrestment  attached  nothing.    Admittedly  at  its  date  th 
trustee  had  not  got  any  of  the  estate  into  his  possession,  and  until  be  hi-i 
arrestment  was  of  no  avail.     The  radical  right  to  the  estate,  notwiihstanuin; 
the  trust-deed,  was  with  the  trustee,  and  any  funds  or  effects  belonging  to  hici 
could  only  be  attached  in  the  hands  of  those  who  had  the  actual  poesessi' n  <-f 
them.     If  the  pursuers  had  used  arrestments  in  the  hands  of  any  one  indtl'it«J 
to  the  trustee,  they  mi^^ht  have  been  in  a  better  position  than  they  wtie  lo\v. 
In  that  case,  unless  their  arrestments  had  been  cut  doiBni  by  sequestration. 
they  would  have  been  entitled  to  recover  the  arrested  funds  in  an  action  >'i 
forthcoming.     But  they  had  not  taken  that  course,  and  havinj:  used  am->t- 
ments  in  the  hands  of  the  trustee  under  the  trust-deed  at  a  time  when  thiK 
was  nothing  to  arrest,  the  present  action  of  forthcoming,  in  any  view  of  it. 
must  fall  to  be  dismissed. 

Act, — Baird  (of  Montgomerie  &  Fleming). Alt. — Shaw. 


Sheriff  Maib. 

MILLER   r.   RAXKIX. 

The  following  interlocutor  explains  the  case  : — 

"  AirdrUf  loth  February  1881. — The  question  raised  in  this  ease  is  whether* 
landlord  is  entitled  to  recover  from  a  creditor  of  his  tenant  who  has  curnnt'. 
termino  poinded  and  sold  effects  subject  to  his  hypothec  the  fail  amount  of  the 
vear's  rent,  even  although  the  effects  when  sold  realized  much  less  than  the 
amount  of  the  rent ;  or  whether  the  creditor  is  only  liable  for  the  sum  realiz^ 
from  the  sale,  after  deducting  expenses.  The  pursuer  is  the  landlord  of  a 
dwelling-house  and  pertinents  situated  at  Hillend,  which  wciv  let  to  William 
Murray,  grocer,  for  the  year  ending  at  Whitsunday  ISSl,  at  a  rent  of  i6. 
The  defender  on  2nd  July  18S0  executed  a  poinding  of  the  effects  in  Murray* 
house  on  a  debts'  recovery  decree  for  £17,  18s.  8d.,  and  on  5th  July  1860  the 
poinded  effects  were  sold  by  public  roup  and  realized  £5,  HV.  After  deduct- 
in**  the  expenses  of  poinding  and  sale  there  only  ivmaine«i  £5,  2s.  2d.  The 
effect:?  ^'I'ld  wexv  the  whole  effects  in  Murray's  huu^e.     Xo  i«irt  of  the  yeai^ 
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rent  from  Whitsunday  1880  had  been  paid  to  the  landlord,  and  he  now  main- 
tains that  the  defender  is  liable  as  an  intromitter  with  the  subject  of  the 
hypothec  for  the  whole  year's  rent.     The  defender  admits  that  he  must  pay 
over  the  amount  actually  realized  by  him.     The  question  thus  raised  is  of 
great  importance  in  the  law  of  landlord  and  tenant,  for  although  the  sum  is 
small  in  the  present  case,  the  principle  involved  has  a  very  extensive  applica- 
tion.   The  pursuer  contended  that  under  all  circumstances  whenever  a  poind- 
ing creditor,  or  indeed  any  one,  meddled  or  introinitted  with  the  subjects 
which  fell  under  the  landlord's  hypothec,  however  small  might  be  their  value, 
he  necessarily  made  himself  responsible  for  the  whole  current  rent  then  unpaid 
to  the  landlord,  and  he  stated  that  this  was  generally  understood  to  be  the 
law,  at  all  events  in  the  county  of  Lanark.     After  giving  the  case  serious  con- 
sideration, I  am  unable  to  give  effect  to  this  contention  ;  and  I  can  find  no 
authority  for  it  either  in  any  of  the  institutional  writers  or  decision  of  the 
Supreme  Court.     I  was  referred,  however,  to  a  decision  of  Sheriff  Guthrie 
in  October  1877,  in  this  county,  which  certainly  supports  the  contention  of 
the  pursuer  in  the  present  case  ;  and  if  I  had  found  that  the  authorities 
referred  to  in  that  decision  warranted  the  result  arrived  at,  I  would  have  con- 
sidered it  my  duty  to  follow  it.     But  with  all  respect  to  Sheriff  Guthrie,  I 
think  he  has'formed  an  erroneous  view  of  the  nature  of  hypothec  in  its  applica- 
tion to  the  case  of  a  poinding  creditor,  or  other  intromitter  with  the  subject  of 
it.    Hypothec,  or  as  it  was  called  in  the  seventeenth  century,  is  the  'privilege' 
of  the  landlord  for  the  recovery  of  his  rent.     It  gives  him  the  right  to  retain  and 
recover  from  creditors  and  purchasers  the  produce,  raw  or  manufactured,  or  the 
other  effects  over  which  it  extends,  conformably  with  the  nature  of  the  sub- 
ject let.    The  landlord  has  no  right  of  property  in  the  subject,  but  by  the  pro- 
cess of  sequestration  the  right  or  privilege  may  be  converted  into  a  real  right  of 
pledge,  and  thereafter  sold  to  pay  the  rent.     The  property  of  the  subject,  until 
the  right  is  so  converted,  remains  with  the  tenant,  and  is  liable  to  be  collected 
by  the  diligence  of  his  creditors.     There  is  no  distinction  in  this  respect  between 
the  case  of  rural  and  urban  tenements.     In  the  former,  the  hvpothec  extends 
over  the  crop  and  produce  and  live-stock  on  this  farm  ;  in  the  latter,  it  extends 
over  the  whole  effects  in  the  house  called  the  eiivicta  et  illata.   But  in  virtue  of  this 
liypothec  it  has  been  over  and  over  again  decided  that  the  landlord  is  preferable 
to  poinding  and  arresting  creditors,  and  even  to  purchasers,  except  in  open 
market.   While,  however,  the  law  gives  the  landlord  this  privilege,  it  does  not  oar 
a  creditor  from  attaching  the  subject  of  hypothec  by  legal  diligence,  or  the 
tenant  from  selling  it.    But  in  these  cases,  if  tne  landlord  chooses  he  may  either 
prevent  the  poinding  creditor  or  the  purchaser  from  removing  the  subject,  or,  if 
it  is  removed,  he  may  by  judicial  process  recover  it  so  as  to  have  it  subject  to  his 
hypothec  until  his  rent  be  paid,  or  if  it  should  be  sold  by  the  poinding  creditor 
or  purchaser,  the  landlord  may  claim  the  price  or  its  value.     Beyond  these 
]K)8itions  the  landlord  has  no  rights.     Accordingly  I  find  the  law  laid  down 
ny  Stair,  Erskine,  and  Professor  Bell,  and  by  Mr.  Hunter  in  his  treatise  on 
Landlord  and  Tenant,  is  to  the  effect  that  intromitters,  whether  poindin*^ 
creditors  or  purchasers,  are  only  liable  to  the  landlord  in  valorem  or  to  the 
extent  of  their  intromissions,  and  the  decisions  from  a  very  early  date  are  to 
the  same  effect  (see  the  cases  of  Dunn,  31st  March  1624  ;  Jackson  v.  Ltnrf,  9th 
•^uly  1746 ;  Doxodl  v.  Jamieaon,  15th  July  1781  ;  Phillips  v.  Easson,  17th 
January  1807  ;  Cooper  v.  Bone,  18th  December  1823) ;  and  lastly,  I  happen  to 
have  in  my  possession  manuscript  notes  of  Baron  Hume's  Lectures  on  tne  Law 
of  Scotland.     These  lectures  were  never  published,  but  I  have  on  several 
occasions  heard  judges  in  the  Supreme  Court  refer  to  their  notes  of  them,  to 
show  what  the  law  was,  as  expounded  by  such  a  high  authority  as  Baron 
Hume.    I  auote  from  the  notes  m  my  possession  on  this  subject  of  hypothec, 
under  the  head  of  'Urban  Tenements.'    Baron  Hume  says,  *The  landlord 
niay  retain  the  effects  in  the  house,  against  a  purchaser  or  a  poinder,  if  he  claim 
Ixifore  the  things  are  carried  away  ;  and  as  to  a  creditor  poinding,  though  he 
have  carried  them  off,  he  is  liable  for  the  value  of  the  effects  to  the  landlord 
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for  his  rent,  as  he  comes  exactly  into  the  place  of  his  creditor/    Indeed,  were 
the  law  otherwise,  it  would  lead  to  iniijuitous  consequences.     In  the  case  of  a 
rural  subject,  the  landlord  may  reside  at  a  distance,  and  the  tenant  may  have, 
unknown  to  him,  displenished  liis  farm  ;  and  yet  if  the  landlord  can  lay  bis 
hand  upon  some  unfortunate  poinding  creditor  who  has  poinded  and  sold  a 
Bheep,  or  a  cartload  of  hay,  he  would  make  the  creditor  responsible  for  tlie 
whole  year's  rent  of  the  farm.      Or  in  the  case  of  an  urban  tenement,  a 
creditor  who  poinded  and  sold  a  chair  or  a  table  would  be  liable  for  the  year's 
rent  of  the  house.     But  tliese  cases  only  show  how  absurd  it  would  be  to  extend 
the  right  of  the  landlord.     In  ?hort,  in  many  cases  it  would  put  the  landlord 
in  a  much  better  position  were  he  to  allow  his  tenant's  effects  to  be  sold  than 
he  would  be  if  they  remained  in  the  house.     The  landlord  is  not  entitled  to 
maintain  a  higher  right  against  a*poinding  creditor  or  purchaser  than  he  would 
be  entitled  to  do  against  his  tenant ;  and  if  he  gets  from  them  either  restora- 
tion of  the  goods  or  their  value,  he  gets  all  that  he  is  entitled  to  in  virtue  of 
his  rights  by  hypothec.    All  this  of  course  proceeds  on  the  assumption  that 
the  poinding  creditor  or  purchaser  have  acted  in  bona  fide  and  not  in  collusion 
with  the  tenant  to  defeat  the  landlord's  hypothec.     If,  however,  tliey  so  act,  a 
diflferent  principle  would  apply,  and  in  that  case  they  might  be  held  hable, 
along  with  the  tenant,  for  the  whole  rent.     The  result  at  which  I  have  arrived 
is  this — (1)  That  the  landlord's  hypothec  is  preferable  to  a  poinding  creditor 
or  purchaser ;  (2)  that  in  virtue  of  his  right  of  hypothec  he  may  retain  or 
recover  the  subject  of  hypothec  from  either ;  (3)  that  if  the  poinded  goods 
have  been  sold,  he  is  entitled  to  recover  only  the  sum  realized  from  the  poinding 
creditor ;  and  (4)  that  a  poinding  creditor  or  purchaser,  or  other  intromittei 
with  the  hypothec,  is  only  liable  to  the  landlord  in  valorem^  or  to  the  extent 
of  their  intromissions,  and  that  beyond  that  no  liability  attaches  to  them." 
Act, — Macfarlane. AIL — Clark. 


SHERIFF  COURT  OF  BANFFSHIRE. 

Sheriff  Scott  Moncrieff. 

cowie's  sequestration. — February  18,  1881. 

Sequestration — Votes  far  trustee. — A  bank  claimed  to  vote  at  the  election  of 
a  trustee  upon  an  account  current  which  commenced  with  a  balance  against 
the  bankrupt.  There  was  a  copy  of  a  docquet  in  the  usual  terms  relating  to 
this  balance  produced  with  the  atfidavit.  Vote  rejected  upon  the  ground  of 
insufficient  evidence. 

The  following  observations  are  quoted  from  the  note  of  the  Sheriff- 
Substitute  :  "As  the  result  of  the  voting  has  not  been  affected  it  is  perhaps 
unnecessary  to  notice  at  any  length  the  objections  sustained.  One  of  them, 
however,  raises  a  point  of  considerable  importance.  I  refer  to  that  taken 
against  the  vote  of  the  North  of  Scotland  Banking  Company.  The  bank 
found  their  claim  partly  upon  a  cash  account  kept  by  the  bankrupt  with 
them.  Now  this  account  commences  with  a  balance  against  the  bankrupt  of 
^282,  13s.  lOd.  The  sole  entry  **  to  cash"  is  vouched  by  a  cheque  produced. 
But  the  only  evidence  for  this  balance  is  a  copy  of  a  docquet  in  the  usual 
form,  signed  by  the  bankrupt,  acknowledging  the  correctness  of  the  balance 
itself  and  delivery  to  him  of  the  cheiiues.  It  has  already  been  decided  {LoWj 
10th  July  1841,  13  D.  1340)  that  such  an  item,  even  where  the  balance  is  in 
the  bankrupt's  favour,  must  be  vouched  by  the  evidence  of  its  having  been 
docqueted.  Here  the  question  is  whether  the  mere  copy  of  a  docquet  is 
sutticient  proof  of  that  fact.  Now,  as  I  have  no  reason  to  doubt  the  correct- 
ness in  every  respect  of  the  bank's  claim  (which  is  the  most  important  lodged), 
I  have  felt  disposed  to  view  it  very  favourably  ;  but,  looking  to  the  terms  of 
the  statute  and  the  strictness  with  which  they  have  been  applied  to  the  votes 
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of  individual  creditors,  I  have  come  to  the  conclusion,  after  anxious  considera- 
tion, that  the  bank  have  not  offered  the  necessary  evidence  to  support  their 
vote.  Under  section  49  of  the  Act  of  1856  a  creditor,  before  he  can  vote, 
must  pi-odwce  "  the  account  and  vouchers  necessary  to  prove  the  debt,"  and  no 
exception  is  made  in  favour  of  banks.  But  we  have  nere  no  voucher  of  the 
balance,  merely  a  copy  of  that  voucher.  No  doubt  the  original  is  in  the  books 
of  the  bank,  which  cannot  be  conveniently  carried  about  in  the  company  of 
affidavits  and  accounts.  But  the  (question  arises  whether  this  is  not  a  case  to 
M'bich  the  Bankers'  Books  Evidence  Act,  1879.  may  not  apply.  That  Act  was 
I>assed  for  the  purjwse  of  obviatinj;  any  such  inconvenience.  The  expression 
*  legal  proceeding'  which  it  contains  is  declared  to  mean  *any  civil  or 
criminal  proceeding  or  inquiry  in  which  evidence  is  or  may  be  given.'  Such 
a  definition  is  surely  wide  enough  to  cover  bankruptcy  proceedings.  Nor 
would  it  be  difficult  to  frame  the  attidavit  in  the  case  of  a  bank  so  as  to  comply 
with  the  provisions  of  the  statute,  and  obviate  any  such  objection  as  the  one 
here  dealt  with.  '  W.  G.  S.  M." 


BANFF  SMALL  DEBT  COURT. 

Sheriff  Scott  Moncrieff. 

BUCHANAN  V.  SELLAR. — March  22,  1881. 

Master  and  Servant. — A  servant  engaged  at  Martinmas  (old  style),  22nd 
November,  but  allowed  "a  day  "  before  entering  upon  her  service,  remained 
absent  from  her  master's  house  until  the  evening  of  the  24th.  Circumstances 
in  which  held  that  her  master  was  entitled  to  dismiss  her. 

In  this  case  the  Sheriff-Substitute  pronounced  the  following  judgment : — 

'*  I  have  given  this  case  anxious  consideration.  In  such  cases  the  judge  is 
expectwl  to  apply  principles  of  equity,  and  it  is  questionable  whether  this 
renders  their  decision  an  easier  matter.  Care  must  be  taken  that  sentiment 
does  not  uruit)  the  place  of  equity,  and  that  too  much  weight  is  not  attached 
to  such  considerations  as  were  ui^ed  on  behalf  of  the  pursuer. 

**The  pursuer  and  the  defendei-'s  wife  entered  into  a  contract  under  which 
for  a  certain  money  wage  and  board  the  former  wa<*  to  serve  the  latter  in  the 
cajxicity  of  nursenmid,  commencing  her  service  at  Martinmas,  or  22nd  November 
last.  That  was,  strictly  speaking,  tlie  date  from  which  her  period  of  service  was 
to  run,  but  she  stipulated  for  and  obtained  a  day  to  spend  as  she  pleased 
Wfofte  entering  upon  her  duties.  A  great  deal  has  been  said  about  the  precise 
amount  of  time  which  this  *  day  *  included.  The  pursuer  was  at  liberty  to 
Imveher  former  place  at  twelve  o'clock  upon  Monday  the  22nd  November, 
and  I  should  be  inclined  to  hold  that  she  was  fairly  entitled  to  something  like 
the  next  twenty-four  hours.  Mrs.  Sellar  says  she  was  expected  and  told  to  be 
at  her  bouse  upon  the  Tuesday  morning.  Certainly  by  no  ingenuity  can  this 
concession  in  favour  of  the  pursuer  be  extended  beyond  Tuesday  evening,  or 
Ihj  held  to  include  absence  for  more  than  one  night.  But  in  point  of  fact  the 
pursuer  did  not  appear  until  half-past  six  upon  Wednesday  evening.  She  was 
then  told  that  her  services  would  not  be  required,  and  that  the  situation  had 
been  filled  up.  Now  before  considering  the  legal  right  which  the  defender's 
^ife  had  to  take  up  this  position,  it  is  desirable  to  observe  the  excuse  which 
the  t>ursuer  gives  for  her  absence.  That  excuse  is  inability  to  come  sooner, 
partly  on  account  of  a  cold,  and  partly  because  of  the  state  of  the  weather. 
It  has  not,  however,  I  may  remark,  been  proved  that  she  pleaded  the  state 
of  her  health  at  the  time  when  her  services  were  refused.  Now,  that  the 
weather  was  so  bad  as  to  render  her  earlier  arrival  at  the  house  of  her  mistress 
impoflsible,  cannot  be  reasonably  contended.  The  pursuer  had  chosen  upon 
Monday  the  22nd  to  go  to  the  residence  of  her  motner  at  a  place  some  miles 
from  a  railway  station,  and  certainly  in  doing  so  ran  some  risk  from  the 
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inclement  weather  ;  but  even  upon  the  Tuesday,  when,  according  to  her,  the 
storm  was  at  its  worst,  the  trains  were  running  as  usual,  and  wheeled  vehicles 
upon  the  roads.  That  she  had  a  cold  may  be  admitted  as  proved,  although 
the  servant  Cruden  did  not  observe  any  indications  of  it  when  the  pursuer 
made  her  appearance  at  the  defender's  house.  But  the  impression  left  upon 
my  mind  by  the  evidence  is  this,  that  while  the  pursuer  seems  to  have  been 
conscious  that  it  was  her  duty  to  ^o  to  her  situation  upon  Tuesday,  23rd,  she 
had  also  an  impression  that  to  do  so  was  not  absolutely  necessary,  and  con- 
sequently having  a  cold,  and  the  weather  being  stormy,  she  remained  where 
she  was  during  the  whole  of  Tuesday  and  following  night.  But  what  did  she 
do  upon  the  Wednesday,  when,  beyond  all  question,  sne  was  bound  to  be  at 
her  work  ?  By  the  early  train  she  could  have  been  at  the  defender's  house 
before  eleven  o'clock  a.m.  It  might  have  been  inconvenient,  but  certainly  it 
was  not  impossible  to  have  been  at  the  station  in  time  to  travel  by  it,  and  for 
a  small  charge  she  could  have  been  driven  the  greater  part  of  the  way.  She 
made  no  attempt  to  go  by  this  train.  She  started  to  go  by  the  second  train, 
but  missed  it  in  consequence  of  not  giving  herself  sufficient  time.  The  roads 
it  was  said  werc'slippery,  but  I  think  the  pursuer  should  have  been  prepared 
for  this.  She  travelled  by  a  later  train,  and  must  have  reached  Banff  (the 
station  for  the  defender's  house)  about  four  o'clock.  She  could  easily  have 
walked  to  that  house  within  an  hour,  but  she  did  not  arrive  there  until  half- 
past  six,  having  spent  time  in  Banff  paying  accounts  and  taking  some  refresh- 
ments with  friends. 

"  Now  in  these  circumstances  I  cannot  say  that  the  pursuer  did  her  utmost 
to  reach  her  situation  in  good  time.  She  ouglit  to  have  been  there  upon  the 
Tuesday  night  at  latest.  It  has  certainly  not  been  proved  that  sne  was 
unavoidably  prevented  from  reaching  it  earlier,  and  she  did  not  make  her 
appearance  until  the  following  evening.  I  am  not  prepared  to  say,  tlierefore, 
that  the  defender  was  legally  bound  to  accept  her  services  which  she  then 
offered,  or  has  become  liable  in  damages  because  he  declined  to  do  so.  I  may 
regret  that  he,  or  rather  his  wife,  did  not  see  fit  to  endure  this  offence.  But 
there  may  have  been  good  reasons  for  not  doing  so,  and  I  cannot  but  keep  in 
mind  the  nature  of  the  work  which  this  pursuer  had  undertaken  to  do — the 
charge  of  young  children — and  the  serious  inconvenience  which  her  absence 
might  have  caused. 

"  In  the  view  which  I  have  taken  of  this  case,  I  feel  strengthened  by  the 
legal  decisions.  There  seems  to  have  been  a  certiiin  amount  of  sentimental 
feeling  for  the  servant  exhibited  in  the  earlier  Scottish  cases,  such  as  that  of 
ThoTtismi  v.  Douglas  (11th  June  1807,  Hume,  392),  quoted  for  the  pursuer. 
But  this  was  corrected  by  the  House  of  Lords  when  tlie  judgment  in  Reidy. 
Lindsay  Crawford  was  by  that  Court  reversed  (13th  March  1822,  1  Shaw's 
Appeals,  124).  The  English  judges  appear  to  have  adopted  a  stern  rule,  and 
I  need  hardly  say  that  in  questions  of  this  sort  a  modem  English  decision  is 
of  more  value  than  one  which  is  old,  even  although  it  be  Scottish.  I  would 
refer  to  the  case  of  Turner  v.  Mason  as  quoted  by  Eraser  (Master  and  Servant, 
2nd  edition,  83).  In  that  case  a  servant  was  dismissed  for  having  been  absent 
one  night  for  the  purpose  of  seeing  her  mother,  believed  to  be  dying.  Baron 
Parke  remarked, '  There  is  no  imperative  obligation  on  a  daughter  to  visit  her 
mother  under  such  circumstances,  though  it  may  be  unkind  and  uncharitable 
not  to  permit  her.'  Baron  Alderson  asked,  *  Where  is  a  decision  founded  on 
mere  moral  obligation  to  stop  ?  What  degree  of  sickness,  what  nearness  of 
relationship,  is  to  be  sufficient  \  It  is  safest  to  adhere  to  the  legal  obligations 
arising  out  of  the  contract  between  the  parties.* 

"  This  learned  judge  indicates  by  these  remarks  at  once  the  difficulty  which 
would  arise  were  such  pleas  as  are  urged  for  the  pursuer  given  effect  to,  and 
the  one  true  test  by  which  her  case  must  be  tried." 


THE 


JOURNAL  OF  JURISPRUDENCE. 


THE  BALLOT  ACT  CONTINUANCE  AND  AMENDMENT 

BILL. 

Our  readers  may  recollect  that  just  twelve  months  ago  we  made 
some  suggestions  for  the  amendment  of  the  Ballot  Act,  which  was 
to  expire  at  the  end  of  1880.    At  that  time  the  Government  had 
undertaken  to  bring  in  a  measure  for  continuing  and  also  for 
amending  the  Act.     The  pressure  of  Parliamentary  business  pre- 
vented the  introduction  of  such  a  measure  until  a  period  of  the 
session  so  advanced  that  it  was  impossible  to  give  to  any  new  pro- 
posals the  consideration  which  a  matter  so  important  deserved  and 
required.    Accordingly  the  Government  very  properly  abandoned 
one-half  of  their  intention,  and  contented  themselves  with  pass- 
ing an  Act  merely  continuing  the  Ballot  Act  for  another  year.    In 
the  present  session  the  Government  have  redeemed  their   pro- 
mise, and  a  "  Bill  to  amend  and  make  perpetual  the  Ballot  Act " 
ii^  now  before  the  House  of  Commons.     The  object  of  the  present 
article  is  to  make  some  comments  upon  this  amending  Bill,  and  to 
offer  some  suggestions  for  its  improvement  and  amendment. 

The  new  Bill  contains  some  provisions  which  will  be  of  great 
advantage  in  working  the  system  of  voting  by  ballot.  The  vexed 
<iflestion  as  to  whether  a  ballot  paper  is  good  although  it  should 
deviate  in  some  degree  from  the  "  directions  for  the  guidance  of 
voters  "  contained  in  the  Ballot  Act,  as,  for  instance,  by  putting  a 
double  cross  or  putting  the  cross  on  the  left  instead  of  the  right 
nand  side  of  the  candidate's  name — a  matter  upon  which  different 
decisions  have  been  given  by  the  English  and  the  Scottish  Courts — 
^8  settled  by  section  3 ;  and  settled  in  accordance  with  the  view 
taken  by  the  English  judges,  which  this  Journal  has  consistently 
inaintained  to  be  the  true  view,  and  which  was  certainly  that 
^^^lended  by  the  framers  of  the  Ballot  Act.  Section  3  provides 
that "  a  ballot  paper  sliall  not  be  void  by  reason  only  of  a  departure 
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from  the  directions  for  the  guidance  of  the  voter  in  voting  con- 
tained in  the  second  schedule  to  the  Ballot  Act,  1872,  if  it  appears 
to  the  satisfaction  of  the  returning  officer,  or  of  the  Court  at  the 
trial  of  an  election  petition,  that  the  ballot  paper  shows  for  whom 
the  voter  intended  to  vote,  and  that  such  departure  from  the  direc- 
tions was  not  intended  by  the  voter  to  enable  his  vote  to  be  iden- 
tified, and  having  regard  to  the  circumstances,  does  not  enable  his 
vote  to  be  identified."  It  was  not  seemly  that  in  carrying  out  the 
provisions  of  the  same  Act  one  rule  should  prevail  north  and  a 
contrary  rule  should  prevail  south  of  the  Tweed.  It  was  absurd 
that  a  member  for  the  Wigtown  burghs  should  lose  his  seat,  who  in 
precisely  similar  circumstances  would  have  retained  it  if  the  Wig- 
town burghs  had  happened  to  be  situated  on  the  other  side  of  the 
Solway.  It  was  quite  anomalous  that  ^  vote  should  be  counted 
for  the  present  Lord  Advocate  in  the  election  petition  following  on 
the  contest  at  Berwick,  which  would  not  have  been  counted  if 
a  scrutiny  had  followed  on  his  contest  at  Wigtown  a  few  months 
before.  This  has  now  been  remedied,  and  the  only  wonder  is  that 
the  absurdity  was  not  removed  long  before. 

Another  useful  alteration  has  been  made  as  to  the  counting  of 
the  ballot  papers  and  the  verification  of  the  ballot-paper  account 
The  Ballot  Act  provided  that  in  counting  the  ballot  papers  in 
each  box  care  should  be  taken  to  keep  the  faces  upwards.  As  we 
pointed  out  in  the  article  already  referred  to,  the  Act  ought  to  have 
provided  the  very  reverse ;  because  when  the  faces  are  kept  upwards 
a  good  guess  can  be  obtained  as  to  how  the  vot^s  at  a  particular 
polling  station  have  gone,  to  prevent  which  being  known  was  the 
reason,  and  the  sole  reason,  for  mixing  the  papers  before  counting 
the  votes.  The  new  rule  proposed  to  be  substituted  for  rule  31  of 
the  Ballot  Act  says  (iv.),  "  The  returning  oflBcer,  while  counting 
and  recording  the  number  of  ballot  papers,  .  .  .  shall  keep  the 
ballot  papers  with  their  faces  downwards,  and  take  all  proper  pre- 
cautious for  preventing  any  person  from  seeing  the  votes  reconied 
on  the  faces  of  such  papers,"  An  improved  method  has  also  been 
provided  for  verifying  the  ballot-paper  account  supplied  by  each 
presiding  oflBcer.  At  present  the  returning  officer  counts  and 
records  the  number  of  ballot  papers  in  each  ballot-box  (rule  34) ; 
but  he  does  not  verify  the  ballot-paper  account  by  comparing  it 
with  the  number  of  ballot  papers  already  recorded  and  the  imused 
and  spoiled  ballot  papers,  until  the  completion  of  the  counting  of 
the  votes  (rule  37).  It  is  better  that  the  whole  operation  of  veri- 
fying the  ballot-paper  account  should  be  done  at  once.  Besides,  if 
the  numbers  on  any  ballot-paper  account  do  not  tally  with  the 
number  of  papers  in  the  ballot-box  and  the  unused  and  spoiled 
papers,  it  can  easily  be  ascertained  by  recounting  the  ballot  papers 
in  the  ballot-box  whether  the  discrepancy  is  only  an  apparent  one 
arising  from  a  mistake  in  the  counting  of  the  ballot  papers.  But 
this  cannot  be  done  after  all  the  ballot  papers  have  been  miied. 
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The  Bill  provides  that  the  verification  of  the  ballot-paper  account 
shall  be  made  before  mixing  the  ballot  papers. 

Another  useful  provision  is  that  which  allows  a  nomination  paper 
to  be  amended  when  an  objection  has  been  made  and  sustained ; 
and  the  consequent  provision  adding  to  the  one  hour  after  the  two 
hours  appointed  for  the  election  such  further  time  as  may  be 
required  for  carrying  this  provision  into  eflfect 

Under  the  Ballot  Act  a  candidate  may  be  present  at  any  place 
where  his  agent  may  be  present  (rule  51),  but  he  is  not  required 
to  take  the  declaration  of  secrecy.  This  is  altered  by  the  new 
Bill 

At  present  in  Scotland  the  ballot  papers  and  other  election  docu-« 
ments  are  on  the  close  of  the  election  transmitted  by  the  returning 
officer,  not  to  the  Clerk  of  the  Crown  in  Chancery  as  in  England, 
but  to  the  Sheriff  Clerk  of  the  county.  The  objection  to  this  we 
stated  *thu8,  vol.  xxiv.  p.  232 :  "  If,  for  the  sake  of  facility  of  access 
to  these  documents  by  a  Scottish  elector  questioning  the  election, 
it  was  thought  necessary  to  substitute  some  Scottish  official  for  the 
Clerk  of  the  Crown  in  Chancery,  then  the  substitution  should  have 
been  of  an  official  resident  in  Edinburgh,  where  the  Superior  Courts 
are.  Certainly  there  is  great  inexpediency  in  committing  the 
custody  of  these  documents  to  a  local  man."  Under  the  new  Bill 
the  election  documents  in  Scotland  are  to  be  sent  to,  and  kept  by, 
the  Keeper  of  the  Records  of  Scotland  at  the  General  Begister 
House  in  Edinburgh. 

There  is  at  least  one  amending  or  declaratory  provision  which  is 
hardly  necessary,  seeing  that  the  matter  has  been  settled  by  deci- 
sion, viz.  that  the  presiding  officer  is  to  seal  up  the  marked  copy  of 
the  register  and  the  counterfoils  in  separate  packets. 

These  alterations  are  good  so  far  as  they  go ;  but  there  are  still 
many  faults  in  expression  and  in  construction  which  have  been 
passed  unnoticed,  or  at  least  uncorrected.  Nor  is  the  new  Bill 
itself  free  from  objection  in  these  respects.  As  is  usual  in  Acts  of 
Parliament,  adequate  care  is  not  taken  to  make  the  provisions 
applicable  to  Scotland.  There  is  one  fault  in  construction  in  this 
Bill  which  might  be  remedied  with  a  few  strokes  of  the  pen,  but 
which  if  left  unremedied  will  lead  to  trouble  and  confusion.  There 
are  no  proper  means  of  reference  to  the  new  provisions.  Thus  it 
is  said,  "  There  shall  be  inserted  after  rule  13  the  following  rule." 
How  are  we  to  cite  this  ?  Must  we  say,  "  See  rule  inserted  after 
nile  13  in  first  schedule  to  the  Ballot  Act  Continuance  and 
Amendment  Act "  ?  And  how  are  we  to  find  it  after  it  is  cited — 
the  first  schedule  consisting  of  five  pages  ? 

We  proceed  to  make  some  criticisms  upon,  and  to  suggest  some 
amendments  to,  the  Ballot  Act  and  the  amending  Bill;  and  we 
shall  do  so  taking  the  usual  order  of  election  proceedings. 

Delivery  of  Namdnatian  Papers. — Section  1  of  the  Act  ssjs  the 
nomination  paper  shall  be  delivered  to  the  returning  officer  *'  by 
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the  candidate  himself  or  his  proposer  or  seconder.**  The  fonn  of 
notice  of  Parliamentary  election  says  it  shall  be  delivered  *'  by  the 
candidate  himself  or  by  his  proposer  ai\d  seconder."  The  form 
should  be  altered  so  as  to  conform  to  the  provision  in  the  section. 

Objections  to  Nomination  Papers, — The  effect  of  the  new  rule 
proposed  in  the  Bill  may  be  to  limit  the  time  for  lodging  objections. 
Nomination  papers  must  be  delivered  within  the  two  hours  appointed 
for  the  election ;  and  objections  relating  to  the  description  of  the 
candidate  must  be  made  at  or  immediately  after  the  time  of 
delivery  of  the  nomination  paper  (rule  6).  Objections  of  any  other 
kind  may  be  made  up  till  the  expiry  of  the  "  one  hour"  after  the 
two  hours  appointed  for  the  election  (rule  12).  Under  the  new 
rule,  when  an  objection  is  sustained,  and  the  returning  officer 
permits  an  amendment  to  be  made,  this  must  be  done  within  half 
an  hour  after  the  permission  is  given.  A  further  objection  may  be 
made  to  the  amended  paper  within  a  quarter  of  an  hour  after  the 
paper  is  delivered,  "  so  however  that  no  objection  is  then  made  to 
it  which  could  have  been  made  before  it  was  amended,  and  was 
not  mada"  Suppose  an  objection  is  made  of  the  kind  to  which 
rule  6  applies,  which  objection  must  be  made  at  or  immediately 
after  the  delivery  of  the  paper,  and  this,  as  we  have  seen,  must  be 
within  the  two  hours.  The  objection  is  sustained,  and  within  the 
half  hour  the  paper  is  amended.  It  is  then  discovered  that  there 
was  another  and  more  serious  objection,  e.g,  "  the  disqualification 
of  some  elector  named  in  the  nomination  paper  as  proposer  or 
seconder  or  assenter  to  the  nomination."  This  objection  cannot 
be  made  under  the  new  rule,  because  it  could  have  been  made 
before  the  amendment  of  the  nomination  paper,  and  was  not  made. 
Under  rule  13  of  the  existing  Act  such  an  objection  could  be 
made  up  till  the  expiry  of  the  hour  following  the  two  hours 
appointed  for  the  election. 

One  case  in  which  under  the  provision  of  the  Bill  the  returning 
officer  may  permit  an  amendment  to  be  made  is  where  "the 
ground  of  objection  appears  to "  him  to  be  "  some  matter  not  of 
such  importance  as  to  make  the  paper  inconsistent  with  the  prin- 
ciples laid  down  in  the  body  of  the  Ballot  Act,  1872,  and  not  to 
justify  the  candidate  being  prevented  from  submitting  himself  to 
the  electors."  It  has  been  suggested  that  the  clause  should  be 
altered  to  this,  '*  inconsistent  with  the  Ballot  Act"  But  taking  it 
either  way,  the  provision  is  an  extremely  vague  one.  It  is  not 
very  easy  to  say  what  are  the  principles  laid  down  in  the  Ballot 
Act ;  and  it  will  not  be  very  easy  for  a  returning  officer  to  deter- 
mine, with  very  little  time  for  deliberation,  whether  a  matter  is  or 
is  not  of  such  importance  as  to  be  inconsistent  with  the  Act  or  the 
principles  laid  down  in  it.  There  is  only  one  thing  certain  about 
the  matter,  and  that  is  that  the  decisions,  if  any,  which  will  be 
given  on  this  point,  will  present  an  interesting  variety  of  opinion. 

Notice  of  Foil. — ^The  provision  in  rule  10  for,  in  the  case  of  a 
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county  election,  telegraphing  the  notice  to  all  the  postal  telegraph 
otiices  in  the  county  might  with  advantage  be  extended  to  the  case 
of  districts  of  burghs,  that  is  to  say,  that  the  notice  should  be 
telegraphed  to  each  of  the  contributing  burghs.  In  many  cases 
there  are  contributing  burghs  farther  distant  from  the  place  of 
uomination  than  any  polling  place  is  in  an  ordinary  county. 

Hours  of  PoUiTig. — The  propriety  of  extending  the  hours  of  poll- 
ing by  one*half  is  very  doubtful,  but  the  consideration  of  this  sub- 
ject is  scarcely  within  the  scope  of  these  observations.  In  England 
the  Bill  provides,  section  6  (1),  that  the  local  authority  may,  if 
they  think  fit,  direct  that  the  poll  shall  be  kept  open  in  a  borough 
till  8  P.M.,  and  a  right  of  appeal  to  the  Privy  Council  against  the 
order  of  the  local  authority  is  given  to  not  less  than  50  electors. 
In  Scotland  it  is  provided,  section  14  (2  a),  that  in  burghs  other  than 
district  burghs  the  poll  shall  be  kept  open  till  8  p.m.  What  are 
the  exceptional  circumstances  which  cause  the  extension  of  the 
polling  hours  to  be  made  peremptory  in  Scotland,  while  in  England 
it  is  discretionary,  and  an  appeal  may  be  taken  against  the  exercise 
or  non-exercise  of  the  discretionary  power  ?  In  district  boroughs  the 
Sheriff"  may,  if  he  think  fit,  direct  the  poll  to  be  kept  open  till  8  P.M. 
The  expression  "  district  burghs,"  it  is  to  be  remembered,  means, 
not  the  burghs  in  a  district  of  burghs,  but  districts  of  burghs 
(rule  60).  As  the  clause  stands,  the  hours  of  polling  must  be 
extended  in  the  whole  burghs  of  a  district  of  burghs  or  in  none. 
This  should  be  altered  so  that  power  should  be  given  to  extend  the 
hours  in  all  or  any  of  the  burghs.  The  extension  may  be  advan- 
tageous in  one  burgh  and  wholly  unnecessary  in  another.  Take 
ilie  case  of  the  Ayr  burghs,  for  instance.  The  extension  may  be 
expedient  in  Ayr,  where  there  are  2136  electors,  comprising  a  con- 
siderable proportion  of  working  people.  But  what  is  the  use  of 
keeping  the  poll  open  till  8  o'clock  at  night  in  Inverary,  where 
there  are  only  102  electors  ?  We  pity  the  poor  presiding  officer 
and  his  clerks  who  have  to  sit  twelve  hours  to  take  the  vote  at 
New  Galloway,  where  there  are  63  people  on  the  roll,  and  where 
not  more  than  50  people  will  poll— one  every  quarter  of  an  hour  on 
the  average.  We  ask  further,  why  there  should  in  no  case  be  any 
medium  between  4  p.m.  and  8  p.m.? 

Numier  of  Electors  at  a  Polling  Station. — ^The  Bill  provides  that 
**  iu  a  county  or  borough  there  shall  be  at  least  one  polling  station 
fi)r  every  500  electors."^  We  think  this  provision  will  cause  an 
unnecessary  increase  of  the  number  of  polling  stations  and  a  con- 
sequent increase  of  expense.  It  is  only  in  burghs  that  there  is  any 
reason  for  so  far  restricting  the  number  of  electors  allotted  to  a 
]M)Uii]g  station,  and  the  reason  is  that  it  is  only  in  burghs  that 

*  It  baB  been  doubted  whether  this  applies  to  district  boroughs.  It  does,  as 
tme  may  see  from  a  consideration  of  rule  1  of  the  Ballot  Act,  where  if  the 
t*x|»»woii  "  borough  "  did  not  include  district  borough,  there  would  be  no  pro- 
vUioa  for  giving  notice  of  the  election  in  such  a  borough. 
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there  is  a  large  proportion  of  working-men  voters,  and  consequently 
a  necessity  for  providing  for  the  rush  that  is  made  at  the  meal- 
hours.  Yet  in  a  populous  burgh  where  the  majority  of  voters  were 
^  workmen,  close  upon  500  voters  have  been  polled,  notwithstanding 
the  obstruction  to  the  process  of  taking  the  vote  caused  by  havin<» 
only  two  compartments  instead  of  five,  as  there  would  have  been  if 
the  provisions  of  the  Act  had  been  complied  with.  Even  supposiDg 
that  there  is  an  ejcpediency  in  so  far  restricting  the  number  of 
electors  when  the  poll  is  open  for  eight  hours  only,  there  is  certainly 
none  when  the  poll  is  to  be  kept  open  for  half  as  long  again.  The 
time  when  we  are  increasing  the  hours  of  polling  is  surely  not  an 
opportune  one  for  decreasing  the  number  of  electors. 

Agents. — The  purpose  for  which  agents  are  appointed  to  attend 
the  poll  in  England  is  stated;  not  so  as  to  agents  in  Scotland. 
Eule  57  says,  "  The  expression,  *  agents  of  the  candidates,'  used  in 
relation  to  a  polling  station,  means  agents  appointed  in  pursuance 
of  6  and  7  Vict.  c.  18,  sec.  85,"  which  is  an  English  Act.  And  in 
the  Bill  it  is  said,  in  the  provision  as  to  agents  in  England,  that 
"the  person  duly  appointed  as  agent"  to  attend  at  a  polling  station 
"shall  be  deemed  to  be  the  agent  appointed  in  pursuance  of  the 
provisions  of  the  Eegistration  Acts  specified  in  the  third  schedule 
to  the  Ballot  Act,  1872,"  which  are  English  Acts.  If  it  is  expedient 
to  state  the  purpose  for  which  agents  at  a  polling  station  are 
appointed,  and  the  character  in  which  they  are  to  act,  in  England, 
why  is  it  inexpedient  in  Scotland  ?  If  it  is  inexpedient  in  Scotland, 
why  is  it  expedient  in  England  ? 

In  England  the  written  notice  of  the  appointment  of  agents  to 
attend  at  the  polling  stations  must  be  given  before  the  poll  (6  and 
7  Vict.  c.  18,  sec.  85) ;  and  the  Bill  provides  that  "  notice  in  writing 
or  print  of  the  name  and  address  of  every  agent  appointed  to  attend 
at  any  polling  station  shall  be  given  to  the  returning  officer  before 
the  day  for  taking  the  poll,  and  the  returning  officer  shall  inform 
the  presiding  officer  at  each  polling  station  of  every  agent  so 
appointed  to  attend  at  that  station."  No  such  provisions  are  made 
with  respect  to  Scotland.  These  provisions  as  to  England  should 
be  extended  to  Scotland.  It  is  difficult  to  see  why  notice  of  the 
appointment  of  an  agent  to  attend  the  polling  station  should  not 
be  required  in  Scotland  when  it  is  required  in  England,  when 
notice  of  the  appointment  of  agents  to  attend  the  counting  is  required, 
when  notice  of  the  appointment  of  a  substitute  under  rule  53  is 
required,  and  when  notice  of  the  appointment  of  agents  is  required 
in  municipal  elections  (Ballot  Act,  sec.  20  [6]). 

In  England,  by  the  new  Bill,  one  agent  may  be  appointed  by  or 
on  behalf  of  each  candidate  to  attend  at  each  polling  station,  or  if 
all  the  candidates,  with  the  approval  of  the  returning  officer,  so 
agree,  such  larger  number  as  may  be  agreed  on.  A  similar  pro- 
vision is  made  as  to  agents  to  attend  the  counting  of  the  votes. 
In  Scotland  there  is  no  power  to  appoint  more  than  one  agent  in 
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either  case.  One  agent  is  the  normal  number  at  the  polling 
Btation,  but  not  at  the  counting  of  the  votes.  The  normal  number 
there  is  one  for  each  counter  and  one  additional  to  consult  with 
the  returning  officer  as  to  votes  whose  validity  is  questioned.  The 
provision,  even  as  regards  England,  should  be  altered.  Why 
should  the  consent  of  all  the  candidates  be  required?  If  any 
candidate  chooses  to  incur  the  expense  of  appointing  more  than 
one  agent  to  attend  the  counting,  why  should  he  not  be  permitted 
to  do  so,  if  the  returning  officer  consents  ?  The  clause  should  run, 
**  or  such  larger  number  as  any  candidate,  with  the  approval  of  the 
returning  officer,  may  desire." 

By  rule  53  of  the  Ballot  Act,  if  an  agent  at  the  polling  station 
dies  or  becomes  incapable  of  acting  during  the  time  of  election, 
another  may  be  appointed.  But  according  to  the  very  next  rule, 
any  agent  authorized  to  attend  the  polling  station  must  take  the 
declaration  of  secrecy  before  the  opening  of  the  poll,  consequently 
the  provision  in  rule  53 — a  very  useful  provision — is  practically  of 
no  avail. 

Secrecy  of  Voting, — Although  the  Ballot  Act  directs  the  voter  to 
conceal  his  vote  (sec.  2,  rule  25),  it  provides  no  means  of  com- 
pelling compliance  with  this  direction.  There  is  no  penalty  on 
the  voter  and  no  sanction  of  nullity  on  the  vote  in  the  event  of 
non-compliance.  The  Bill  attempts  to  enforce  the  intention  that 
the  vote  shall  be  kept  secret  "  Any  voter  who  displays  his  ballot 
paper  after  he  has  marked  the  same  so  as  to  make  known  to  any 
person  the  name  of  any  candidate  for  or  against  whom  he  has  so 
marked  his  vote,  shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  £5,  and  his  ballot  paper  shall  be  void  and  Bot 
counted."  The  word  "  display,"  it  may  be  remarked,  is  a  very 
vague  one.  We  confess  we  doubt  very  much  the  advantage  of  the 
proposed  alteration.  As  the  clause  stands,  the  innocent  and 
inadvertent  "  display  "  of  a  ballot  paper  would  nullify  the  vote  and 
render  the  voter  liable  to  a  fine.  If  the  alteration  becomes  law, 
we  shall  find  the  votes  of  many  perfectly  honest  voters  rejected ; 
and  it  is  certain  that  a  voter  who  had  made  a  corrupt  arrangement 
with  an  agent  would  take  care  not  to  do  anything  which  could, 
according  to  the  ordinary  meaning  of  words,  be  held  to  be  "  dis- 
playing "  his  ballot  paper,  but  would  adopt  some  sly  artifice  (such 
as,  say,  letting  the  light  fall  upon  the  paper  so  that  the  cross 
should  shine  through)  to  effect  his  purpose  of  revealing  his  vote. 
The  persons  against  whose  proceedings  this  provision  is  directed 
would  escape,  and  the  persons  against  whom  it  is  not  directed 
would  be  punished.  If  the  section  as  it  stands  becomes  law,  we 
are  satisfied  that  it  would  cause  the  rejection  of  more  votes  than 
are  now  rejected  on  the  whole  of  the  four  existing  grounds  of  dis- 
quaUfication.  It  is  to  be  remembered,  too,  that  the  average  voter 
has  only  lately  become  familiar  with  the  system  of  voting  by  ballot 
(and  some  voters  not  even  yet),  and  it  would  take  some  time  before 
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the  average  voter  became  accustomed  to  the  new  regulations— all 
the  more  that  he  would  naturally  fancy  that  he  knew  all  about 
the  proper  method  of  voting,  when  in  reality  he  did  not  It. appears 
to  us  that  the  Act  has  in  regard  to  this  particular  matter  worked 
well  enough.  Cannot  we  leave  it  alone,  then?  The  present 
writer  has  in  the  course  of  his  experience  as  a  presiding  officer 
seen  scores  of  ballot  papers  displayed,  but  never  once  was  there 
the  slightest  reason  to  believe  that  this  was  done  by  concert  or 
under  pressure.  If,  however,  the  section  is  to  become  law,  it  ought 
to  be  modified  so  as  to  protect  honest  voters  who  inadverteutly 
exhibit  their  ballot  paper.  This  might  be  done  by  adding  after 
the  words  "  so  as  to  make  known,"  the  words  "and  for  the  purpose 
of  making  known." 

In  regard  to  the  inadvertent  display  of  a  ballot  paper  it  is  fitting 
to  inquire  here  as  to  the  effect  of  rule  28  of  the  Ballot  Act  as  to 
spoiled  votes.  Could  a  voter  inadvertently  displaying  his  ballot 
paper  be  held  "  a  voter  who  had  inadvertently  decdt  wUh  his  ballot 
paper  in  such  a  way  that  it  could  not  be  conveniently  used  as  a 
ballot  paper "  ?  It  may  be  said  that  it  could  quite  conveniently 
be  used  as  a  hallot  paper  though  not  as  a  vote.  But  under  the 
present  Act  it  has  been  the  practice  if  a  voter  has,  say,  written 
his  name  on  the  ballot  paper,  to  consider  this  as  a  case  of  a  spoiled 
paper  and  to  give  him  a  new  paper.  It  may  be  argued  that  the 
same  rule  is  to  be  applied  in  both  cases,  and  that  the  expression 
"conveniently  used  as  a  ballot  paper"  means  "used  as  a  ballot 
paper  expressing  and  carrying  out  his  intention."  Unfortunately 
for  this  contention,  this  section  of  the  Bill  makes  it  a  consequence 
following  unavoidably  upon  the  mere  circumstance,  by  itself,  of  the 
voter  displaying  his  ballot  paper  after  it  has  been  marked,  that  he 
shall  be  liable  to  a  fine  and  bis  ballot  paper  shall  be  void.  Un- 
doubtedly the  voter  would  be  liable  to  a  fine,  and  there  is  a  diffi- 
culty (to  which  we  may  return)  in  seeing  how  the  one  penalty 
should  follow  and  not  the  other. 

The  section  is  directed  against  making  known  "  the  name  of  any 
candidate  for  or  against  whom"  the  voter  has  marked  his  vote. 
The  expression  "for  or  against  whom"  is  unfortunate,  and  does 
not  completely  carry  out  the  evident  purpose  of  the  provision.  In 
many  cases  a  candidate  or  his  agent  has  to  be  content  with  an 
undertaking  not  to  vote  against  him.  The  section  is  powerless  to 
prevent  the  voter  showing  that  he  has  kept  such  an  undertaking. 
He  folds  up  the  paper  so  as  to  show  the  name  of  the  opposing 
candidate  with  no  cross  appended,  but  so  as  to  conceal  the  rest  of 
the  paper.  He  has  not  made  known  the  name  of  the  candidate /or 
whom  he  has  voted,  nor  of  a  candidate  against  whom  he  has  voted, 
for  he  may  not  have  voted  at  all. 

A  question  has  been  raised  as  to  the  meaning  of  the  provision 
that  the  "ballot  paper  shall  be  void  and  not  counted."  Not 
counted  by  whom?    By  the  returning  officer  or  by  the  election 
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tribunal  on  a  scrutiny?  As  the  Bill  stands  it  certainly  is  not 
tlie  returning  officer.  There  is  a  provision  in  the  first  schedule 
tliat  iCthe  presiding  officer  is  satisfied  that  the  offence  of  display- 
ing the  ballot  paper  has  been  committed,  he  shall  mark"  on  the 
counterfoil  "protested  against  for  displaying  ballot  paper."  But 
Low  is  the  returning  officer  to  know  that  any  particular  ballot  paper 
is  open  to  this  objection,  seeing  that  the  counterfoils  are  sealed  up? 
And  even  although  power  were  given  to  open  up  the  sealed  packet 
of  counterfoils,  the  statement  of  the  presiding  officer  that  the  ballot 
paper  had  been  protested  against  would  not  by  itself  be  sufficient 
evidence  of  the  ofience  of  displaying  on  which  the  returning  officer 
could  act  Nor  would  it  be  practicable*  to  lead  evidence  on  the 
subject,  for  if  this  were  done  the  declaration  of  the  poll  might  be 
delayed  for  weeks.  The  objection  here  is  quite  difTereut  from  the 
other  objections,  such  as  want  of  the  official  mark,  in  which  cases 
the  ballot  paper  speaks  for  itself.  Further,  in  the  statement  which 
the  returning  officer  makes  up  of  rejected  votes,  there  is  no  place 
for  votes  rejected  on  account  of  the  ballot  paper  being  displayed. 

The  Bill  provides  that  where  the  presiding  officer  is  satisfied, 
either  on  a  declaration  made  by  an  agent  of  the  candidate  "  or  other- 
wise," that  the  offence  of  displaying  has  been  committed,  he  shall 
mark  on  the  counterfoil  "  protested  against  for  displaying  ballot 
paper."  The  use  of  the  words  "  or  otherwise  "  renders  the  grounds 
on  which  the  presiding  officer  may  be  satisfied  as  general  as  if  no 
particular  means  of  satisfaction  were  pointed  out,  so  that  nothing  is 
gained  by  the  introduction  of  the  words  "on  a  declaration  made  by 
an  agent  of  the  candidate."  We  object  to  these  words.  It  is  a 
suggestion  to  agents  to  object,  which  in  a  close  contest  would  be 
sure  to  be  taken  advantage  of,  and  would  lead  to  wrangling,  con- 
fusion, and  delay.  Let  the  means  of  "satisfaction"  that  an 
offence  has  been  committed  be  left  to  the  judgment  and  common- 
sense  of  the  presiding  officer. 

Marked  Votes, — In  the  case  of  illiterates,  etc.,  the  presiding 
officer  marks  the  vote  as  desired  by  the  voter.  Suppose  the  voter 
cannot  speak  English,  and  suppose  neither  the  presiding  officer  nor 
the  other  persons  present  can  speak  the  language  of  the  voter,  what 
is  to  be  done  ?  An  interpreter  cannot  be  called  in,  because  such  a 
person  is  not  among  the  number  of  those  who  by  rule  21  are 
alone  allowed  to  enter  the  polling  station. 

Declaration  of  Identity. — Different  opinions  are  entertained  upon 
the  questions,  whether  in  counties  this  declaration  requires  to  be 
signed,  and  whether  in  burghs  this  declaration  can  be  put  at  all. 
These  questions  could  easily  be  set  at  rest,  and  ought  to  be. 

Protest  for  Personation, — In  England,  where  the  circumstances 
J^uire  it,  the  presiding  officer  is  required  to  mark  on  the  counter- 
foil"  protested  against  for  personation."  In  the  new  Bill  there  is 
a  provision  on  this  subject  which  is  in  appearance  applicable  to 
Scotland,  but  which,  on  account  of  a  reference,  of  vital  import  to 
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the  provision,  to  some  Begistration  Acts  which  are  purely  EnglisU 
Acts,  cauDot  be  applied  to  Scotland.  If  such  a  provision  is 
expedient  in  England,  why  should  it  not  be  expedient  in  Scotland  ? 
It  causes  a  record  of  the  objection  to  be  kept,  which  may  be  useful 
in  case  of  a  scrutiny.  When  the  real  voter  comes  and  claims  to 
vote,  such  a  record  is  not  necessary,  for  his  tendered  vote  is  a 
record.     But  the  real  voter  may  not  claim  to  vote. 

Verification  of  Ballot-Paper  Account — The  returning  ofBcer 
is  to  verify  the  account  by  comparing  it  with,  inter  alia,  the  ten- 
dered votes  list.  It  is  not  expedient  to  open  the  packet  of  tendered 
votes ;  but  there  is  no  real  verification  of  the  account  by  comparing 
it  merely  with  the  tendered  votes  list.  The  statement  of  the 
presiding  officer  is  taken  on  trust.. 

Counting  the  Votes. — The  Bill  provides  that  in  mixing  the  ballot 
papers  before  counting  the  votes,  the  returning  officer  shall  keep 
the  ballot  papers  with  their  faces  downwards,  and  take  all  proper 
precautions  for  preventing  any  person  from  seeing  the  votes 
recorded  on  the  faces  of  such  papers.  This  is  a  needlessly  finical 
direction,  which  it  is  impossible  to  adhere  to  in  practice.  In 
mixing  the  papers,  they  are  all  jumbled  together,  heads  and  points; 
and  it  Ls  impossible,  at  least  with  any  attention  to  considerations 
of  despatch,  that  they  can  be  mixed  otherwise.  Seeing  that  the 
operation  of  examining  the  contents  of  each  ballot-box,  during 
which  it  is  proper  that  the  faces  should  be  kept  downwards,  is  over, 
and  the  counting  of  the  votes,  during  which  the  faces  are  to  be 
kept  upwards  and  the  votes  are  to  be  seen,  is  about  to  begin,  surely 
it  is  a  meaningless  precaution  in  mixing  the  papers  to  keep  the 
faces  downwards  and  prevent  votes  on  the  faces  being  seen. 

Bejected  Votes — (1)  Want  of  Official  Mark, — Although  the  Bal- 
lot Act  directs  that  the  ballot  papers  shall  be  stamped  on  both 
sides,  it  is  the  want  of  the  official  mark  on  the  bcusk  only  which 
nullifies  the  vote  (sec.  2).  But  the  returning  officer  is  directed 
(rule  34)  in  counting  the  votes  to  "  keep  the  ballot  papers  with 
their  faces  upwards,  and  take  all  proper  precautions  for  preventing 
any  person  from  seeing  the  numbers  printed  on  the  back."  If 
these  two  provisions  stood  alone,  one  would  come  to  the  conclusion 
that  the  duty  of  considering  the  objections  on  the  ground 
of  the  want  of  the  official  mark  on  the  back  was  not  within 
the  province  of  the  returning  officer,  but  that  it  was  to  be  left 
over  to  an  election  tribunal.  But  as  in  the  statement  of  the 
number  of  rejected  votes  to  be  made  by  the  returning  officer  one 
head  is  "  Want  of  official  mark,"  it  is  evident  that  the  Legislature 
intended  the  returning  officer  to  deal  with  and  to  investigate  this 
ground  of  objection.  The  Legislature,  however,  has  provided  no 
means  of  carrying  out  this  intention.  Indeed  it  has  given  an 
express  and  explicit  instruction  which,  if  obeyed,  necessarily  pre- 
vents this  intention  being  carried  out.  You  cannot  see  whetlier 
the  official  mark  is  on  the  back  or  not  without  looking  at  the  back; 
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and  if  you  look  at  the  back,  you  necessarily  violate  the  direction  to 
keep  the  faces  upwards ;  and  if  you  look  at  the  back  to  see  whether 
the  oflBcial  mark  is  there,  you  cannot  help  seeing  the  number  of  the 
ballot  paper  printed  there.     The  provisions  of  the  Ballot  Act  on 
this  matter  are  quite  incompatible  with  one  another.     In  Dr.  Mar- 
wick's  book  on  Municip>al  Election  Law  almost  the  only  original 
remark  is  one  so  very  original  as  almost  to  compensate  for  the 
general  lack  of  originality.     It  is  this,  that  the  direction  for  keep- 
ing the  faces  upwards  at  the  counting  is  to  be  read  in  connection 
with  the  provision  that  the  want  of  the  official  mark  on  the  back 
voids  the  vote — that  is  to  say,  a  provision  that  a  certain  thing 
shall  be  black  is  to  be  read  in  connection  with  a  provision  that  it 
shall  be  white.      In  the  absence  of  a  universal  practice  tacitly 
sanctioned  by  the  authority  of  the  Courts,  we  should  unhesitatingly 
have  said  that  the  returning  officer  has  no  right  to  reject  votes 
because  they  want  the  official  mark  on  the  back.     An  express  and 
explicit  direction  has  been  given  to  keep  the  faces  upwards,  and  if 
some  intention  of  the  Legislature  cannot  be  carried  out,  why,  that  is 
the  concern  of  the  Legislature,  which,  as  we  have  already  remarked, 
not  only  has  provided  no  means  for  carrying  out  its  intention,  but 
has  given  a  direction  which,  if  obeyed,  prevents  the  intention  being 
carried  out.     An  express  instruction  is  more  obligatory  than  an 
implied  intention  unprovided  with  executive  means.     Besides,  if 
you  carry  out  this  implied  intention  you  frustrate  the  expressed 
intention  to  keep  the  number  on  the  back  of  the  ballot  paper 
concealed.     The  Bill  leaves  this  absurdity  uncorrected.     Various 
alterations  have  been  suggested.     It  has  been  asked,  for  instance, 
is  it  not  a  useless  formality  to  stamp  the  paper  on  both  sides  when 
it  is  the  want  of  the  official  mark  on  the  back  only  which  vitiates 
the  vote  ?     The  reason  for  the    double  stamping  seems  to  be  to 
avoid  the  risk  of  error.     If  the  presiding  officer  were  required  to 
stamp  one  side  only,  he  might  sometimes  stamp  the  wrong  one. 
Then  it  has  been  suggested  that  as,  under  the  new  provisions  about 
counting  the  papers,  the  faces  are  to  be  kept  downwards,  the  want 
of  the  official  mark  can  then  be  observed,  and  that  although  such 
papers  cannot  be  rejected  at  this  stage,  but  only  at  the  counting  of 
the  votes,  yet  at  this  stage  such  papers  might  be  set  aside  and 
marked  as  void  for  want  of  the  official  mark.    We  confess  we  do  not 
See  any  great  harm  in  seeing  the  number  on  the  back  of  the  paper. 
That  gives  no  information,  no  clue  as  to  who  the  voter  is,  without 
the  counterfoil,  and  the  counterfoil  is  sealed  up.     But  if  any  harm 
can  result  from  seeing  the  number  on  the  back,  that  harm  has  hap- 
pened hundreds  of  times,  and  will  happen  hundreds  of  times  more, 
it  the  Bill  passes  in  its  present  form.     The  only  case  in  which  harm 
iDight  result  is  where  the  agent  at  a  polling  station  sees  the  num- 
ber of  the  counterfoil,  and  he  or  some  one  to  whom  he  has  given 
infonnatiou  is  on  the  look-out  for  the  ballot  paper  at  the  counting 
ot  the  votes.    But  the  agent  at  the  polling  station  has  no  right  to 
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866  the  counterfoils,  and  the  presiding  officer  is  entitled  to  prevent 
him  seeing  them. 

We  propose  this  simple  alteration,  which  will  make  the  various 
provisions  consistent  with  one  another,  and  which  will  avoid  any 
risk,  if  any  there  be,  from  seeing  the  number  on  the  back.  Retain 
the  provision  for  stamping  on  both  sides,  also  the  direction  that  the 
voter  shall  show  the  official  mark  on  the  back  before  putting  it  into 
the  ballot-box,  which  will  prevent  the  introduction  of  unauthorized 
ballot  papers ;  but  make  the  vote  void  if  the  ballot  paper  wants 
the  official  mark  on  the  front.  In  that  case  there  is  no  necessity 
for  looking  at  the  back,  and  no  necessity  for  violating  the  direc- 
tions as  to  keeping  the  faces  upwards,  and  keeping  the  number  on 
the  back  concealed. 

It  has  been  asked,  why  should  there  be  no  redress  to  a  voter 
whose  vote  is  invalidated  by  the  neglect  of  the  presiding  officer  to 
stamp  the  paper  ?  Should  not  the  vote  be  allowed  if  it  is  proved 
that  the  paper  which  the  voter  received  was  an  authentic  paper? 
The  answer  is  that  we  cannot  be  everlastingly  rectifying  errors 
which  may  easily  be  avoided.  If  the  voter  puts  an  unstamped 
ballot  paper  into  the  box,  he  has  himself  to  blame.  Caveat  suffra- 
gator, 

(2)  Writing  or  Mark  by  which  Voter  can  be  identified. — The  effect 
of  section  3  of  the  Bill  will  be  to  prevent  ballot  papers  marked 
not  strictly  in  accordance  with  the  "  directions  "  given  in  the  Act, 
from  being  rejected  as  having  on  them  marks  or  writing  by  which 
the  voter  may  be  identified.  One  of  the  conditions  of  the  recep- 
tion of  such  a  vote  is,  "If  it  appears  to  the  satisfaction  of  the 
returning  officer  .  .  .  that  such  departure  from  the  directions  was 
not  intended  by  the  voter  to  enable  his  vote  to  be  identified." 
This  would  seem  to  lay  upon  the  voter  the  onv^  of  proving  the 
negative  proposition  that  the  departure  was  not  intended  to  enable 
his  vote  to  be  identified.  Would  it  not  be  better  to  say  "  unless  it 
appeared,"  etc.,  that  the  departure  "was  intended,"  etc.? 

Statements  to  be  made  by  Returning  Officer, — In  addition  to  the 
statements  to  be  sent  to  the  Clerk  of  the  Crown  in  Chancery,  or 
the  corresponding  official  in  Scotland,  of  the  number  and  kinds  of 
rejected  votes,  the  Bill  provides  that  an  elaborate  statement  is  to 
be  sent  to  one  of  the  Principal  Secretaries  of  State  of  the  number 
of  rejected  votes,  of  voters  on  the  register,  of  voters  to  whom  ballot 
papers  were  delivered,  of  ballot  papers  taken  out  of  the  ballot-boxes, 
of  counterfeit  papers  taken  out  of  the  ballot-boxes,  of  the  votes  he 
counted,  of  votes  appearing  from  the  lists  sent  by  presiding  officers 
to  have  been  marked  by  them.  This  statement  is  far  too  elaborate, 
and  one  does  not  see  the  use  of  putting  the  returning  officer  to  so 
much  trouble.  What  has  the  Secretary  of  State  to  do  with  the 
matter  ?  The  presence  of  the  candidates  and  the  agents  is  surely 
a  sufficient  check  against  any  fraudulent  practices.  Then,  the 
-d  item  in  the  statement,  the  number  of  voters  to  whom  ballot 
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papers  were  delivered,  cannot  be  given,  with  any  certainty  of  accu- 
racy, unless  the  marked  copies  of  the  register  are  consulted.  But 
the  returning  officer  is  not  to  open  these,  and  if  he  had  power  to 
open  them,  it  would,  at  least  in  a  large  constituency,  cause  a  great 
(leal  of  trouble  and  expense  to  go  over  the  whole  of  the  registers. 

With  this  statement  the  election  may  be  said  to  be  over.  We 
add  some  suggestions  which  we  may  class  as  "  Miscellaneous." 

Charges  of  jRettiming  Officers. — We  do  not  think  the  Sheriffs  as 
returning  ofBcers  should  be  allowed  any  fees  for  their  trouble ;  but 
we  do  not  see  why  they  should  not  be  in  the  same  position  as  re- 
turning officers  in  England  and  Ireland,  in  regard  to  their  travelling 
and  hotel  expenses.  The  expense  which  is  incurred  by  a  returning 
ofiBcer  who  has  an  election  to  conduct  in  Orkney  and  Shetland, 
another  in  Caithness,  and  a  third  in  the  Wick  burghs  must  be  very 
considerable. 

Fees  of  Presiding  Officers. — If  the  hours  of  polling  are  extended, 
the  fees  of  presiding  officers  and  their  clerks  should  be  increased. 
If  £3, 3s.  is  a  proper  fee  for  eight  hours*  work,  it  is  an  inadequate  fee 
for  twelve  hours*  work.  We  doubt  very  much  whether  suitable 
men  will  be  got  to  undertake  the  increased  duty  for  the  present  fee ; 
and  it  has  been  found  expensive  economy  to  employ  men  who  either 
did  not  know  their  duties  or  were  careless  in  performing  them. 

Sheriff  Clerk's  Charges, — There  is  a  difference  of  opinion,  and  a 
difference  of  practice,  among  the  returning  officers  in  Scotland, 
regarding  the  right  of  a  Sheriff  Clerk  to  make  a  charge  against  the 
candidates  for  his  services.  We  do  not  think  he  is,  and  we  do  not 
think  he  ought  to  be,  entitled  to  charge.  The  question,  however, 
should  be  settled  one  way  or  the  other.  The  consequence  of  the 
present  variation  of  practice  on  this  subject  is  that  if  the  Sheriff  of 
one  county  allows  those  charges  and  the  Sheriff  of  the  next  county 
disallows  them,  there  will  be  one  Sherifif  Clerk  who  will  complain 
that  a  Sherifif  has  been  stingy,  and  one  set  of  candidates  who  will 
complain  that  a  Sheriff  has  been  lavish  of  other  people's  money. 

Offences  at  Flections, — ^The  sections  of  the  Ballot  Act  on  this  sub- 
ject require  a  little  overhauling.  It  is,  for  example,  an  offence  for 
an  officer,  clerk,  or  agent  to  communicate,  except  for  some  purpose 
authorized  by  law,  before  the  poU  is  closed,  any  information  as  to 
the  oflBcial  mark.  Why  should  not  this  be  extended  to  voters  ? 
It  is  an  offence  to  communicate  any  information  obtained  in  the 
polling  booth  as  to  the  candidate  for  whom  any  voter  in  such  station 
is  about  to  vote  or  has  voted.  It  is  not  an  offence  to  communicate 
information  as  to  the  candidate  for  whom  a  voter  has  n^t  voted, 
which  is,  though  not  so  great  an  infringement,  yet  an  infringement 
of  secrecy. 

Liability  of  Officers  for  Miscondiict. — This  is  regulated  by  section 
11  of  the  Ballot  Act  In  the  Reform  Act  of  1832,  section  38,  a 
penalty  is  provided  for  in  the  case  of  wilful  contravention  of  the 
provisions  of  the  Act,  but  under  the  limitations  that  action  must  be 


238     SOME  OBSERVATIONS  ON  THE  OFnCE  OF  SHERIFF. 

raised  within  four  months  after  the  cause  of  action  has  arisen,  and 
that  a  defender  against  whom  judgment  has  been  given  in  any  such 
action  may  plead  it  as  a  bar  to  any  other  action  brought  against 
liim  for  the  same  matter  or  thing.  It  is  a  matter  worthy  of  con- 
sideration whether  the  same  limitations  should  not  be  extended  to 
the  penalty  enforceable  under  section  11  of  the  Ballot  Act 

Personation  in  University  Elections. — Part  III.  of  the  Ballot  Act 
(which  relates  to  personation)  is  made  to  apply  to  university 
elections  (sec.  27).  But  the  definition  of  personation  refers  to 
"  })allot  papers "  (sec.  24),  and  university  elections  are  not  con- 
ducted by  ballot  A  clause  should  be  added  to  section  27,  to  the 
effect  that  aa  regards  university  elections  the  expression  "ballot 
paper"  shall  mean  "voting  paper." 

Tinie- Table  of  Parliamentary  Elections. — We  do  not  see  much 
use  for  such  a  time-table.  Any  careful  returning  officer  will  not 
trust  to  this,  but  will  look  up  the  rules  themselves.  Besides,  the 
only  benefit  of  a  time-table  is  to  save  the  trouble  of  calculating; 
but  as  in  using  this  time-table,  or  any  time-table  that  can  possibly 
be  devised,  allowance  is  to  be  made  for  Sundays,  etc.,  you  have  to 
calculate  after  all.  And  in  this  time-table  you  have  to  take  into 
account  that  the  "first"  and  the  "last  possible  day  for  poll"  are 
calculated  on  the  assumption  that  the  "  first"  and  the  "last  possible 
day  "  have  been  fixed  for  the  nomination.  A  reference  to  the  rules 
is  really  a  simpler  as  well  as  a  safer  process  of  fixing  the  times  for 
the  various  stages  of  election  proceedings.  A  time-table  of  Par- 
liamentary elections  is  just  as  puzzling  as  time-tables  usually  are. 
But  at  any  rate,  if  the  time-table  is  to  be  retained,  it  should  be  made 
accurate.  It  is  not  It  is  inaccurate  as  to  district  burghs,  as  the 
reader  will  see  if  he  compares  it  with  rules  1, 2,  and  14.  Thus,  when 
the  writ  is  received  on  July  1,  the  first  possible  day  for  nomination 
is  said  to  be  the  4th,  while  it  should  be  the  5th ;  the  first  possible 
day  for  poll  is  given  as  the  7th,  while  it  should  be  the  8th ;  the 
last  possible  day  for  poll  is  given  as  the  12th,  while  it  should  be 
the  17th.  The  framers  of  the  time-table  have  not  noticed  that  the 
times  in  district  burghs  are  the  same  as  in  counties  except  as  to  the 
day  of  giving  notice  of  the  day  of  election.  If  tbe  time-table  is 
retained  it  should  be  divided  into  three  parts,  counties,  burghs,  and 
district  burghs. 

Some  points  relating  to  election  petitions  will  be  considered  in 
our  next  number.  David  Chichton. 
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The  Rebellion  of  1745,  which  was  so  disastrous  to  the  cause  of  the 
Stewarts,  and  worked  changes  so  disastrous  to  the  inhabitants  of 
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the  north  of  Scotland,  destroying  as  it  did  the  clan  system  and 
practically  overthrowing  the   Celtic   nation,   with   all  its    great 
traditions,  its  poetry,  its  songs,  and  its  lofty  aspirations,  had  the 
effect  of  doing  a  vast  deal  of  good  for  the  whole  of  Scotland — a 
good  not  by  any  means  contemplated,  or  rather  not  properly  or 
thoroughly  understood  by  the  authors  of  the  measure  to  which  we 
are  about  to  refer.     Every  one   knows  that  prior  to  that  rising 
there  was  not  in  Scotland  a  proper  judicial  system  for  the  adminis- 
tration of  justice.    Every  great  baron  held  by  himself  or  his  bailie 
his  Court.     These  Courts  had  jurisdiction  not  only  in  civil  matters, 
but  had  the  power  of  what  was  called  pit  and  gallows,  or  in  other 
words,  of  life  and  death.     Probably  it  would  not  be  true  to  say 
that  the  king's  justiciar  was  powerless  in  the  face  of  these  local 
jurisdictions  down  to  the  time  of  the  Highland  Bebellion,  but 
certainly  it  is  the  case  that  until  very  nearly  that  time  those 
powerful  barons  had  the  right  of  reclamation,  as  it  was  called,  of 
accused  persons  from  the  king's  justiciar.    This  right  was  used  for 
the  purpose  of  saving  from  punishment  clansmen  or  retainers  who 
might  have  been  guilty  of  grievous  crimes,  but  who  were  favourites 
or  friends  of  the  feudal  baron  within  whose  territory  the  king's 
justiciar  was  for  the    time    being  holding  his    Court.      Those 
reclamations  were  often  carried  out,  when  legal  process  failed,  by 
means  of  force,  his  Majesty's  justiciar  being  overawed  and  the 
prisoner  at  the  bar  forcibly  reclaimed  from  his  presence  to  be  tried 
by  another  tribunal,  which,  if  they  ever  did  try  him  at  all,  would 
be  certain  to  acquit  him.     The  result  of  the  Kebellion  being  put 
down  was  that  these  jurisdictions  were  abolished,  that  for  every 
county  in  Scotland  there  was  appointed  a  trained  lawyer  to  whom 
was  committed  the  administration  of  justice  within  that  county, 
and  who  was  made  directly  responsible  to  the  Crown  for  the  peace 
of  the  county.      These  judges  were  again  made  responsible  to 
the  Court  of  Justiciary,  who  were  to  hold  circuits  twice  a  year  at 
given  places,  and  who  were  by  statute  bound  to  inquire  into  the 
way  in  which  those  new  judges  performed  their  functions.     This 
was  a  great  step  in  the  right  direction.     Now  for  the  first  time  in 
Scotland  justice,  so  to  say,  was  brought  to  every  man's  door ;  each 
county  in  Scotland  had  assigned  to  it  an  independent  and  impartial 
lawyer  whose  duty  it  was  within  the  bounds  of  that  county  to 
administer  justice  to  its  inhabitants.      This  system  worked  for 
nearly  a  century  uncommonly  well,  and  the  country  was  entirely 
pleased  with  it     But  unfortunately  in  some  parts  of  the  country, 
owing  to  the  development  of  commerce,  the  increase  of  population, 
and  other  causes,  litigation  became   more  abundant  and  more 
troublesome,  and  the  result  was  that  the  Sherifls  were  authorized 
to  appoint  substitutes  who  should  dispose  of  formal  business,  and 
who  might  even  prepare  civil  causes  to  the  extent  of  making  up 
and  closing  the  record.     These  Substitutes  were,  as  a  rule,  local 
factors,  bankers,  or  writers,  and  they  did  not  for  a  long  time  at 
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first  receive  any  salaries.  It  is  the  fact,  however,  that  one  of  them 
resident  in  the  island  of  Lewis  raised  the  question  whether  salaries 
on<Tht  to  be  paid  to  such  functionaries,  and  the  Court  of  Session 
held  that  havin^ir  done  some  work  he  was  entitled  to  remuneration 
at  the  rat«  of  £50  a  year.  The  SheriflF-Substitute  was  still,  how- 
ever, a  very  subordinate  oflBcial,  and  it  was  not,  properly  speaking, 
until  the  Sheriff  Court  Act  of  1853  that  he  acquired  the 
importance  which  he  now  attaches,  and  indeed  has  for  some  time 
past  attached,  to  himself.  The  Sheriff,  resident  in  Edinburf^^h, 
began  to  get  lazy;  the  country  had  become  accustomed  to  him,  and 
as  his  salary  did  not  appear  to  be  grudged  he  believed  that  people 
were  content  to  have  him  coming  down  in  all  his  splendour  once 
or  twice  in  the  year  to  visit  his  county,  and  to  see  that  his 
Substitute  had  done  all  the  work.  The  result  of  all  the  work 
being  done  by  the  SheriflT-Substitute  was  that  gradually  a  feeling 
was  created,  and  created  mainly  by  the  agitation  of  the  Sheriff- 
Substitutes  themselves,  that  the  Sheriff-Principal  might  be  dis- 
pensed with,  and  that  the  Sheriff-Substitute  was  a  very  excellent 
fellow,  who  would  do,  and  in  point  of  fact  did  do,  all  the  work,  the 
Sheriff-Principal  being  merely  a  judge  of  appeal  and  an  unneces- 
sary and  expensive  step  interposed  between  the  litigant  and  the 
Court  of  Session.  There  was  certainly  a  great  deal  to  be  said  for 
this  theory,  because  by  recent  legislation  the  Sheriff-Substitute 
makes  up  the  record,  hears  the  evidence,  decides  the  case,  and, 
except  on  very  special  and  limited  grounds,  there  is  no  appeal 
against  his  judgment  until  he  has  finally  disposed  of  the  case.  It 
is  said  that  the  appeal  is  to  a  worse  trained,  less  learned,  and  less 
experienced  lawyer  than  the  judge  who  has  pronounced  the 
judgment  in  the  first  instance;  and  unfortunately  in  some  cases 
this  is  true.  The  sheriffship  has  been  shorn  of  its  usefulness 
because  some  recent  Lord  Advocates  have  diminished  the  number 
of  the  Sheriffs,  and  have  passed  statutes  enabling  them  to  live  in 
the  country  in  place  of  compelling  them,  as  they  were  compelled 
until  recently,  to  live  in  Edinburgh,  and  to  attend  daily,  whether 
they  had  practice  or  not,  upon  the  sittings  of  the  Supreme 
Courts.  It  is  a  splendid  sarcasm  upon  the  ofHce  to  find  that 
within  very  recent  years  Sheriffs-Principal,  when  they  found 
that  they  could  live  in  the  country,  have  actually  been  known 
to  dispose  of  all  their  law  books  and  yet  to  have  the  presumption 
to  super^a8e  the  administration  of  justice  in  large  counties,  or  one 
might  call  them  provinces,  of  this  kingdom.  In  this  state  of 
the  administration  of  justice  in  the  counties  it  becomes  a  very 
serious  question  whether  the  double  sheriffship  ought  to  be  retained. 
In  our  opinion  the  double  sheriffship  ought  not  to  be  retained, 
because  it  ought  never  to  have  been  created.  It  is  the  result  of 
the  laziness  and  negligence  of  the  Sheriffs  in  times  past.  Gentle- 
men who  were  paid  to  perform  all  the  duties  of  county  judges,  and 
who  were  bound  to  reside  in  Edinburgh,  where  they  were  supposed 
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to  imbibe  legal  ideas  which  would  better  qualify  them  for  their 
duties,  chose  to  neglect  their  duties,  and  to  relegate  them  to  substi- 
tutes. These  substitutes  naturally  desire  to  become  usurpers,  and 
to  supersede  those  wlioni  they  were  appointed  to  serve.  The  idea 
that  the  Sheriff  or  County  Court  Judge  should  reside  in  the  metro- 
polis, and  should  daily  attend  at  the  place  where  the  Supreme 
Court  administers  the  legal  affairs  of  the  nation,  was  a  splendid 
oue  There  we  have  a  school  of  law;  and  a  man,  although  he  may 
not  himself  be  very  actively  or  extensively  engaged  in  the  prepara- 
tion or  pleading  of  causes,  hears  and  knows  what  is  going  on,  and 
lias  always  the  advantage  of  such  advice  and  assistance  as  weaker 
brethren  may  requira  The  diminution  of  the  number  of  the 
sl)eri(l's  was  supposed  to  be  a  barrier  against  the  revolutionary  wave 
which  was  seen  to  be  rising  up  to  overwhelm  what  is  called  the 
double  sheriffship,  but,  on  the  contrary,  it  has  tended  to  show  the 
weakness  of  the  system;  and  the  conclusion  forced  upon  the  minds 
of  many  is  that  we  should  be  far  better  off  with  such  a  system  as 
tliey  have  in  England,  that  is,  the  system  .of  County  Court  Judges. 
The  Court  of  Session,  if  properly  brought  to  bear  upon  the  adminis- 
tration of  legal  affairs,  is  perfectly  competent  to  perform  well  all 
the  important  legal  work  of  the  country;  and  as  a  proper  system 
of  County  Court  judgeships  would  come  very  well  in  aid  of  that, 
it  is  scarcely  possible  in  Scotland  to  maintain  thirty  or  forty  local 
Courts,  having  now  practically  a  co-ordinate  jurisdiction  with  the 
Court  of  Session,  without  diminishing  or  impairing  the  usefulness 
of  that  Court.  A  Supreme  Court  cannot  subsist  in  any  country 
unless  upon  the  condition  that  there  are  always  a  large  number  of 
well-trained,  competent,  and  upright  lawyers  from  whom  at  any 
given  time  judges  may  be  selected;  and  if  the  Supreme  Court 
is  starved  of  its  work  and  its  practice  taken  away  from  it  by  the 
ioferior  Courts,  it  must  necessarily  follow  that  the  same  amount  of 
talent  cannot  be  found  at  its  Bar  as  would  be  the  case  under  more 
favourable  circumstances.  It  has  been  said — we  do  not  know  upon 
what  authority — that  the  Supreme  Court  of  Scotland  would  never 
lose  its  prestige,  because  the  country  can  always  supply  a  sufficient 
amount  of  brain  to  keep  its  Bench  up  to  the  great  reputation  it 
lias  earned  in  the  past,  unless  the  Court  is  so  starved  that  the  youth 
of  Scotland  of  the  highest  class  will  not  come  to  her  Bar.  That, 
therefore,  is  a  very  great  argument  for  giving  the  Couit  of  Session 
^U  the  important  legal  work  of  the  country.  It  did  all  that  in  times 
I'ast,  when  people  were  much  poorer  and  less  able  to  afford  the 
expense  of  it;  but  we  are  not  prepared  to  say  that  the  expense  is  a 
matter  of  any  consequence,  because  it  is  very  well  known  to  lawyers 
^>f  every  grade  that  cheap  law  must  always  necessarily  be  bad  law. 
Well,  it  is  proposed  by  legal  reformers  nowadays  for  the  most 
part  to  abolish  the  office  of  the  Sheriff-Principal.  But  there  is 
another  view  of  the  question.  Would  it  not  be  better  to  revive  the 
otiice  of  the  Sheriff-  Principal  ?    Is  there  any  use  in  the  world  for  the 
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Sheriff-Substitute  ?  Scotland  is  a  small  country.  "With  its  railway 
ramifications,  its  steamboats,  and  other  means  of  communication, 
the  remotest  part  of  the  kingdom  is  now,  we  may  venture  to  say, 
within  reach  of  Edinburgh  in  the  course  of  a  ten  or  twelve  hours' 
journey.  In  view  of  these  facts  it  might  well  be  considered 
whether  we  should  not  adopt  the  English  system  of  County  Court 
Judges.  If  that  were  done  it  would  probably  be  necessary  to  limit 
to  some  extent  the  jurisdiction  of  the  Sheriff  Courts.  If  the  juris- 
diction were  limited,  there  could  be  got  for  each  county  in  Scotland 
a  judge  of  high  training,  great  experience,  and  well  versed  in  practice. 
Just  take  an  illustration  from  what  happens  in  England.  In  tlie 
important  county  of  Northumberland  they  have  a  County  Court 
Judge  who  is  a  Queen's  Counsel  in  leading  practice.  He  corues 
down  to  his  county  four  times  in  the  year,  and  he  holds  his  circuits 
and  disposes  of  the  whole  legal  business  of  the  county  before  he  goes 
away.  The  writer  recently  had  occasion  to  ask  of  a  distinguished 
solicitor  of  that  county  how  they  could  be  satisfied  with  such  a 
mode  of  administration  of  Justice.  We  told  him  that  in  Scotland 
for  such  a  county  as  that,  we  should  have  one  Sheriff-Principal 
resident  in  Edinburgh,  and  at  least  four  or  five  Sheriff-Substitutes, 
each  having  his  own  district,  and  resident  within  it.  He  explained 
that  no  grievance  at  all  was  experienced,  and  that  justice  was  not 
delayed.  "  In  Scotland,"  he  said,  "  you  make  up  records  and  you 
go  through  a  very  cumbersome  procedure  before  you  can  think  of 
going  to  trial  or  disposing  of  the  case.  Here  we  are  very  much  more 
practical,  and  the  result  is  that  we  are  much  better  off.  A  first- 
class  counsel  comes  down,  his  opinion  is  worth  the  opinion  of  a 
dozen  local  magistrates.  He  comes  down  from  his  practice  in 
London  a  first-class  man.  There  are  no  records  made  up;  he 
simply  hears  parties,  gives  his  own  judgment  straight  off,  and  if 
you  are  displeased  he  states  a  case  for  the  opinion  of  the  Supreme 
Court."  Now  what  is  to  hinder  a  system  of  this  kind  being 
adopted  for  Scotland  ?  Every  one  must  be  aware  of  the  fact  that 
the  best  counsel  at  the  Scottish  Bar  are  the  men  who  do  not 
hold  sheriffships.  It  would  be  invidious  to  mention  names; 
but  if  we  consider  who  are  the  men  in  leading  practice  at 
the  present  moment,  we  will  find  that  not  one  of  them  has  held, 
or  probably  will  ever  hold,  any  judgeship  until  he  reaches  the 
Supreme  Bench.  Would  not  a  day  of  one  of  these  men  adminis- 
tering justice  in  any  county  in  Scotland  be  worth  a  whole  week 
of  some  Sheriff-Substitutes  we  could  name  ?  It  is  doubtful  that,  as 
things  go  at  present,  if  additional  expense  would  be  caused  by  the 
adoption  of  this  system,  it  would  have  any  fair  chance  of  being 
received  with  favour.  But  it  is  certain  that  expense  would  also 
be  saved.  Take  the  important  county  of  Argyle,  for  the  Sheriff  of 
which  county  we  have  the  greatest  possible  respect  and  regard,  as 
indeed  we  have  for  all  his  Substitutes.  In  that  county  we  have  a 
Substitute  at  Tobermory,  one  at  Fort- William,  one  at  Inverary, 
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one  at  Campbeltown,  and  these  are  presided  over  by  the  Sheriff- 
Principal.  We  have  not  looked  too  narrowly  into  the  salaries  of 
these  gentlemen,  it  would  be  improper  to  do  so,  but  it  may  be 
feirly  assumed  that  the  salaries  of  the  Substitutes  cannot  be  less 
than  £2200  a  year,  while  the  salary  of  the  Sheriff-Principal  is,  we 
hope,  not  less  than  £800  a  year.  There,  then,  we  have  a  sum  of 
£3000  sterling  given  for  the  administration  of  justice  within  that 
county.  The  Sheriff-Substitutes  live  not  in  towns,  but  in  what 
we  may  pi-actically  call  remote  Highland  villages,  where  there 
are  no  libraries,  scarcely  any  practitioners,  and  altogether, 
one  may  say,  an  absence  of  anything  to  sustain  or,  with  one 
exception,  stimulate  the  legal  intellect.  The  Sheriff-Principal 
visits  the  county  occasionally,  but  he  cannot  bring  his  mind  to 
bear  directly  upon  the  affairs  of  the  county,  because  he  is  by 
statute  debarred  from  doing  anything  else  than  revising  the  work 
of  his  Substitutes.  Is  it  possible  to  devise  a  more  cumbersome 
system  within  that  sparsely-peopled  though  extensive  tendtory  ? 
A  young,  active,  and  well-trained  lawyer  receiving  the  sum  of  £1000 
a  year,  and  being  bound  to  reside  at  the  seat  of  the  Supreme  Court, 
would  probably  more  effectually,  more  speedily,  and  more  justly 
dispose  of  causes  in  that  county  than  the  whole  five  gentlemen  to 
whom  we  have  alluded.  The  system  works  well  in  England,  and 
it  is  difficult  to  see  why  it  should  not  work  well  in  Scotland.  The 
evil  of  the  present  system  is  that  we  get  men  sent  down  from  the 
Bar  because  the  Sheriff-Substituteship  has  now  become  an  object 
of  ambition,  who,  from  no  fault  of  their  own,  but  from  the  small 
amount,  comparatively  speaking,  of  business  in  the  Supreme  Court, 
have  had  no  practice.  These  gentlemen  are  glad  to  take  small 
salaries,  and  they  do  so  because  they  have  for  the  most  part 
means  of  their  own,  and  are  fond  of  a  country  life. 

It  is  said,  however,  upon  the  other  side,  that  the  Sheriff-Principal- 
ship  ought  to  be  abolished,  and  that  the  Sheriff-Substitutes  ought 
to  be  made  supreme  judges  within  the  districts  in  which  they  at 
present  act  as  inferior  judges.  Now  there  are  various  objections 
to  this.  In  the  first  pl6w;e,  these  Sheriff-Substitutes .  were  not 
appointed  because  it  was  supposed  that  they  were  capable  of 
performing  the  functions  of  County  Court  Judges  without  super- 
vision. But  the  greatest  objection  is  that  the  expense  of  keeping 
np  80  many  small  districts  would  be,  under  the  system  which  we 
propose,  too  much.  We  so  far  agree  with  the  proposal  of  the  Lord 
Advocate,  made  in  a  speech  delivered  some  time  ago  at  Glasgow, 
that  the  Supreme  Court  ought  to  be  brought  more  into  contact 
^ith  the  actual  life,  thought,  and  business  of  the  country.  Un- 
fortunately at  one  time  the  Court  of  Session  had  such  a  cumber- 
some system  of  process  that  the  judges  were  overworked  in 
deciding  everything  but  the  questions  between  the  parties.  Forty, 
fi*ty,  and  sometimes  sixty  per  cent,  of  the  judgments  of  the  Court 
turaed   upon    technicalities  which  were  not  then  seen  to  be. 
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bufc  which  actually  were,  impediments  to  the  administration  of 
justice.  This  has  all  been  reformed,  and  the  mind  of  the  Court 
is  now  bent  upon  ascertaining  the  real  question  between  the 
parties,  and  disposing  of  that  by  the  shortest  way  in  which  it  cau 
be  reached,  irrespective  of  any  technical  pleas  or  considerations. 
One  result  of  this  is  that  causes  that  used  to  take  four  or  five 
years  are  now  disposed  of  in  as  many  months;  indeed  a 
contested  cause  may  sometimes  be  disposed  of  in  the  Court 
of  Session  in  four  or  five  weeks.  The  judges,  therefore,  if 
business  does  not  increase  in  the  Court  of  Session,  will  have 
plenty  of  time  on  their  hands;  and  there  appears  to  be  no 
reason  why,  in  place  of  the  business  being  filtered  through  Sheriff- 
Substitutes  and  Sheriffs  before  it  really  reaches  the  Supreme  Court, 
it  should  not,  when  it  is  important,  be  disposed  of  by  that  Court 
in  the  first  instance  and  at  once.  This  would  involve  the  judges 
disposing  of  civil  work  to  some  extent  on  circuit.  We  do  not  agree 
with  the  notion  that  proofs  should  be  taken  upon  circuit,  or  that 
debates  upon  questions  of  law  should  be  heard  there.  At  the  same 
time,  the  system  of  trial  by  jury,  which  has  never  got  fair-play  iu 
Scotland,  might  with  advantage  be  extended;  and  wherever  a 
cause  is  to  be  tried  by  a  jury,  the  trial  ought  to  take  place  within 
the  district  where  the  cause  of  action  arises.  Our  lawyers  have 
had  a  singular  distrust  of  juries  simply  because  somehow  or  other 
our  judges  have  not,  except  very  rarely,  known  how  to  manage  or 
conduct  jury  trials.  A  jury  trial  is  looked  upon  as  a  great  occasion. 
No  end  of  preparation  is  made  for  it,  and  no  end  of  money  is  ex- 
pended upon  it.  People  look  upon  it  very  much  as  if  it  were  a 
pitched  battle  upon  which  the  fate  of  nations  depended,  whereas 
the  actual  truth  is  a  jury  trial  properly  conducted  ought  to  lie 
the  simplest  of  all  human  affairs.  Two  men  difter  about  a  question 
of  right,  and  each  of  them  gives  a  difierent  account  of  it  upon  oath, 
and  each  brings  forward  facts  and  circumstances  in  corroboration 
of  his  view.  That,  if  the  issue  be  tried  in  Edinburgh,  may  l»e 
made  a  matter  for  very  fine  and  well-spun  theorizing,  with  the 
result  that  a  wrong  verdict  will  in  all  probability  be  returned. 
But  if  the  same  issue  were  tried  in  the  province  where  the  parties 
reside,  and  before  men  to  whom  they  are  well  known,  it  is  aluiost  a 
moral  certainty  that  the  verdict  would  be  a  true  one.  The  theory 
of  jury  trial  is  that  the  question  is  tried  before  men  of  the  same 
rank  as  the  parties,  who  are  well  acquainted  with  them  and  the  facts 
to  be  determined  upon.  The  judge  is  superadded  by  the  State  iu 
order  to  direct  the  proceedings,  not  to  control  them.  The  mistake 
with  us  in  Scotland  has  been  twofold — that  the  judge  controls  the 
proceedings,  and  that  the  jury  are  too  remote  from  the  scene  of 
action.  Every  lawyer  must  have  come  across  cases  tried  before 
judges  without  a  jury  in  Edinburgli,  or  before  judges  with  juries  in 
Edinburgh,  where  injustice  was  done  simply  because  one  litigant 
could  put  a  better  face  upon  it  than  the  other.    The  judge  and 
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jury  could  in  this  way  be  imposed  upon.  If  the  case  had  been 
tried  in  the  county  town,  the  plausible  villain  would  be  well 
known  to  the  local  jury,  and  the  honest  man  would  get  his  own. 
Another  reason  for  trying  causes  before  juries  is  that  in  this  way 
the  judges  would  be  set  free  to  attend  really  to  legal  questions,  in 
place  of  occupying  their  time  with  unprofitable  arguments  upon 
matters  of  fact.  There  can  be  nothing  more  painful  than  to  hear 
counsel  hour  after  hour  prosing  away  through  printed  evidence  in 
order  to  show  judges  who  never  saw  the  witnesses  that  the  judge 
who  has  seen  the  witnesses,  and  heard  them  examined,  has  gone 
wrong  in  his  impression  of  the  evidence.  It  is  almost  impossible 
to  say  that,  where  the  evidence  must  be  weighed  in  golden  scales, 
the  judgment  of  the  man  who  saw  the  witnesses  can  be  wrong 
in  regard  to  it;  but  yet,  such  is  our  mode  of  procedure,  that 
either  Division  of  the  Supreme  Court  may  be  taken  up  for  days 
with  prosy  arguments  and  lengthened  citations  from  evidence  for 
the  purpose  of  turning  the  scale  of  justice  either  way.  If  we  had 
trial  by  jury  all  this  would  be  saved,  and  the  question  then  would 
be,  not  whether  the  jury  went  wrong  upon  the  evidence,  as  is  the 
iiuestion  often  argued  now,  but  whether  there  was  evidence  upon 
which  the  jury  could  go. 

Objections  to  the  proposals  stated  in  this  paper  may  be  taken 
upon  many  grounds.  It  will  be  said  that  if  the  Sheriff-Substitutes 
are  abolished  we  will  not  have  a  proper  system  of  magisterial 
administration  in  the  county.  But  that  can  surely  be  easily  pro- 
vided for.  They  find  no  ditficulty  either  in  England  or  Ireland  in 
getting  resident  magistrates  to  dispose  of  the  criminal  work  of  the 
country,  and  it  is  not  likely  that  ditficulty  of  that  kind  could  be 
experienced  here.  Then,  on  the  other  hand,  it  may  be  said  that  the 
Sheriff  Court  has  been  extremely  popular  in  the  country.  But  in 
answer  to  this  it  may  be  said,  that  if  we  have  a  proper  system  of 
County  Court  Judges,  with  the  Superior  Court  brought  directly 
to  bear  on  the  administration  of  justice,  the  popularity  of  the 
Sheriff  Court  will  be  forgotten  as  the  fitness  of  the  new  system 
comes  to  be  appreciated. 
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The  case  of  Le  Conte  v.  Douglas  and  Richardson  (First  Division, 
November  30, 1880)  raises  several  important  points  relating  to  poind- 
ings, and  will  perhaps  have  the  effect  of  directing  attention  to  what 
iiiay  possibly  be  a  frequent  source  of  hardship.  No  legal  process  is 
more  corauion  than  that  of  a  poinding,  and  it  is  conducted  out  of 
Court  and  outwith  the  presence  of  the  judge,  who  is  merely  called 
upon  to  sign  one  or  two  formal  papers  certified  by  the  clerk  as  correct. 
And  yet  this  diligence  means  almost  always  dire  distress  to  some  one. 
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But  the  case  of  Lt  Conte  startles  one  by  revealing  the  fact  that 
under  a  poinding  gross  injustice  may  be  perpetrated,  and  that  even 
apart  from  any  intention  to  commit  a  fraud.  The  ignorance  and 
incompetency  of  the  messenger  of  the  law  are  sufficient  to  lead  to 
a  miscarriage  of  justice.  Here  matters  have  been  put  right  by  the 
subsequent  action  of  the  debtor,  who  has  recovered  damages.  But 
we  cannot  but  feel  that  mistakes  similar  to  that  committed  by  the 
defenders  in  this  case  must  have  often  occurred  and  never  been 
remedied. 

'  Decree  in  the  Small  Debt  Court  of  Midlothian  had  been  obtained 
against  Le  Conte,  and  followed  by  a  poinding  of  certain  goods 
belonging  to  him,  including  a  number  of  engravings  and  oil  and 
water-colour  paintings.  At  the  sale  no  one  appeared  to  bid,  and 
the  goods  fell  to  the  poinding  creditor  at  the  appraised  value, 
£12,  4s.  Id.,  being  the  amount  of  the  debt  and  expenses.  The 
debtor  sought  a  reduction  of  these  proceedings  upon  two  grounds, 
viz. — (1)  that  the  goods  had  not  been  appraised  on  oath  as  required 
by  statute;  and  (2)  that  they  had  been  appraised  without  reference 
to  their  value,  concerning  which  there  was  no  reasonable  knowledge 
on  the  part  of  the  appraiser. 

The  first  of  these  objections  depends  for  its  validity  upon  a  con- 
struction of  the  Small  Debt  and  Promissory  Oaths  Act.  Under 
section  20  of  the  Small  Debt  Act  it  is  provided  that  the  articles 
poinded  shall  be  "duly  appraised,"  and  reference  is  made  to 
Schedule  G,  in  which  the  sheriff  ofl&cer  is  made  to  declare  that  they 
have  been  appraised  on  oath.  The  Lord  Ordinary  (Craighill)  held 
that  an  oath  was  under  the  Act  necessary,  and  had  not  been 
abolished  by  the  Promissory  Oaths  Act,  1868  (31  and  32  Vict.  c. 
72).  That  the  Lord  Ordinary  is  right  upon  the  latter  point  seems 
very  evident  from  section  14,  sub-section  10,  of  this  latter  Act 
On  the  second  ground  of  action  his  Lordship  held  it  proved  "  that 
those  concerned  in  the  execution  of  the  diligence  were  indifferent 
to  the  interests  of  the  debtor,  and  that  the  values  which  were  put 
upon  the  pursuer's  effects  were  hardly,  if  at  all,  influenced  by  any 
consideration  of  their  real  worth.  What  was  done,  and  the  way 
of  doing  it,  may  have  been  similar  to  what  frequently  occurs,  as 
the  defenders  have  suggested;  but  the  Lord  Ordinary  considers 
that  this  is  not  a  reason  for  deciding  in  favour  of  its  validity,  hut 
rather  the  contrary."  Another  point  raised  by  one  of  the  defenders 
was  the  responsibility  of  the  employer  of  the  sheriff  officer,  which 
the  Lord  Ordinary  held  to  have  been  settled  by  previous  decisions, 
and  he  decided  against  both  sheriff  officer  and  employer.  In  the 
Inner  House  the  judges  went  entirely  upon  the  character  of  the 
poinding,  which  they  held  to  have  been  an  oppressive  proceeding 
on  the  part  of  the  first  and  adopted  by  the  second  defender. 

From  the  opinion  of  the  Lord  President  and  the  quotations  of 
evidence  which  it  contains  one  can  form  a  clear  idea  of  the  circum- 
stances of  the  case.     There  was  an  entry  in  the  report  of  sale  which 
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amongst  a  miscellaneous  lot  of  articles  included  "  six  portfolios, 
containing  a  large  quantity  of  engravings,  oil  paintings,  and  water- 
colour  drawings,"  the  whole  being  valued  at  £3,  lis.  7d.  "Now 
it  is  quite  apparent,"  observed  the  Lord  President,  "  that  this  sum 
is  put  in  just  to  make  up  the  amount  of  the  debt  and  expenses, 
and  that  appears  to  me  a  very  objectionable  mode  of  making  an 
appraisement."  It  was  proved  that  neither  of  the  appraisers  had 
examined  the  contents  of  the  portfolios,  and  when  asked,  "  How 
could  you  do  your  best  to  put  a  value  upon  them  if  you  never 
looked  upon  them?"  it  was  answered,  "The  £3,  lis.  7d.  was  to 
make  up  the  amount  of  the  debt,  and  what  was  required  when  we 
came  to  the  last  lot  was  to  bring  the  value  up  to  the  amount  of 
the  debt"  "The  question,"  again  to  quote  the  Lord  President, 
''  comes  to  be,  whether  this  mode  of  executing  the  diligence  of  poind- 
ing is  legal  or  not,  and  I  entertain  no  sort  of  doubt  that  it  is 
eminently  illegal,  and  for  this  reason,  that  the  goods  were  never 
appraised.  It  is  essential  to  the  validity  of  a  poinding  that  the 
goods  appraised  should  be  reported  on  by  the  officer  executing  the 
diligence,  and  thereafter  they  are  exposed  in  terms  of  the  report, 
and  put  up  to  auction  at  the  appraised  value.  This  shows  the 
appraisement  to  be  an  essential  part  of  the  process.  But  to  take 
an  unknown  quantity  of  goods,  and  put  a  value  upon  them  simply 
to  make  up  the  sum  of  the  debt  and  expenses,  is  not  an  appraise- 
ment. It  is  quite  true  that  a  critical  valuation  is  not  to  be  expected^ 
but  the  appraisers  are  bound  to  use  their  best  skill  and  care  to 
come  to  a  proper  idea  of  the  value  of  the  articles.  Here,  however, 
all  idea  of  an  appraisement  seems  to  have  been  abandoned,  and 
from  other  parts  of  the  evidence  we  see  that  the  officer  simply 
made  a  clean  sweep  of  the  debtor's  premises." 

The  plea  that  such  acts  are  common  seems  to  have  been  put 
forward  as  a  defence  in  this  case.  "  If  that  be  so,"  observed  Lord 
Sband,  "  all  I  can  say  is  that  the  sooner  such  practices  are  put  a 
stop  to  the  better  by  regulations  issued  by  the  Sheriffs  in  virtue 
of  their  powers  under  the  statutes,  or  from  the  Crown  Office  if 
necessary." 

The  glimpse  which  this  case  afiTords  of  the  mode  in  which  legal 
diligence  may  sometimes  be  carried  out  must  have,  as  has  already 
been  remarked,  a  startling  effect,  all  the  more  so,  it  seems  to  us, 
because  this  is  not  a  case  of  fraud  or  deliberate  dishonesty,  but 
rather  the  act  of  men  following  a  routine,  doubtless  with  a  good 
conscience.  They  knew  nothing  of  the  value  of  pictures ;  it  was 
needless  to  waste  time  over  the  strings  of  the  portfolios ;  all  that 
was  required  was  to  make  up  a  certain  amount,  and  these  port- 
folios might  serve  for  that  purpose. 

The  Inner  House  did  not  decide  the  abstract  question  of  an 
employers  liability  where  a  sheriff  officer  has  behaved  in  an 
irregular  manner,  because  in  this  case  the  creditor  had  been  duly 
earned  of  the  character  of  the  proceedings,  and  had  taken  the  goods 
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and  sent  them  to  be  sold  at  an  auction-room.  £100  was  awarded 
to  the  pursuer  in  name  of  damages.  It  is  to  be  sincerely  hoped 
that  this  decision  will  have  a  most  beneficial  effect  in  checking  aoy 
abuse  of  legal  forms  which  may  have  crept  into  practice,  and  the 
existence  of  which  it  is  perhaps  not  ditficult  to  account  for. 

When  the  Titles  to  Laud  Consolidation  Act,  1868,  dispensed 
with  that  magical  word  "  dispone,"  and  all  others  of  de  proEsenti 
conveyance,  could  the  curious  result  arrived  at  in  the  case  of  Siudd 
V.  Stttdd's  Trustees  (Second  Division,  December  10,  1880)  have  been 
contemplated  ?  The  attention  of  that  diminishing  band  of  men  wbo, 
either  upon  theological  or  purely  patriotic  grounds,  are  so  strongly 
opposed  to  English  influence  or  English  institutions  north  of  the 
Tweed,  should  be  drawn  to  the  fact  that  it  is  now  possible  to  hold 
Scottish  acres  under  the  fetters  of  an  English  entail.  Major-Geiieral 
Studd,  whose  settlement  has  led  to  this  decision,  was  an  Englishman 
and  the  possessor  of  lands  in  England,  but  he  was  also  laird  of  a 
shooting  property  in  the  Highlands  of  Inverness-shire.  Naturally 
he  wished  to  deal  with  his  whole  estates  as  one,  and  he  settled  them 
upon  his  son  and  his  heirs  according  to  the  terms  of  an  Englisli  deed 
of  entail.  The  deed  contained  none  of  the  fetters  which  distinguish 
and  are  necessary  for  the  validity  of  a  Scottish  entail  On  the  con- 
trary, the  provision  translated  into  Scottish  law  language  was  prac- 
tically a  destination  in  liferent  to  the  son  and  in  fee  to  his  heirs, 
and  such  a  liferent  being  unrestricted,  really  imputed  a  fee  in  the 
son.  Accordingly,  when  he  brought  an  action  to  have  it  declared 
that  he  was  the  fee-simple  proprietor,  the  Lord  Ordinary  (Curriehill), 
holding  that  Scottish  law  must  govern  Scottish  estate,  decided  the 
case  in  his  favour.  But  the  Second  Division  took  the  opposite  view, 
and  held  that  the  destination  must  be  construed  to  mean  that 
which  in  our  law  approached  nearest  to  the  English  entail,  viz. 
a  destination  in  liferent  only  to  his  son  and  in  fee  to  his  heirs. 
The  Lord  Ordinary  gave  to  this  English  deed  the  limited  effect  of  a 
conveyance  to  the  son,  vesting  the  estate  in  him  upon  liis  father's 
death.  But  tlie  moment  that  had  taken  place,  he  held  the  Scottish 
law  must  step  in  to  regulate  the  nature  of  the  son's  title  and  the 
rights  of  his  heirs.  The  result  of  this  judgment  is  pointed  out  by 
Lord  Gifford;  "Thus  the  pursuer  would  take  the  estates  in  Scotland 
under  his  father  s  wiU  and  yet  might  defeat  his  father's  intention 
in  relation  to  these  estates,  while  he  must  give  effect  to  the  father's 
intention  in  relation  to  the  English  estates.  The  father's  will  will 
receive  effect  as  to  the  lands  in  England  devised  to  the  pursuer, 
while  as  to  the  lands  in  Scotland  the  devise  will  be  efllectual,  hut 
the  conditions  upon  which  it  is  made  will  be  disregarded  and  will 
receive  no  effect."  While  admitting  that  such  a  result  might  in 
some  cases  be  inevitable.  Lord  Gifford  remarked  that  "  a  court  of 
equity  will  always  be  unwilling  to  refuse  effect  to  what  is  plainly 
a  testator's  intention,  reasonable  and  legal  in  itself,  and  it  will 
be  especially  averse  (the  testator's  words  being  the  same)  to  giv^ 
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one  effect  to  these  words  in  Scotland,  and  a  different  effect  to 
tlicse  words  in  England."  He  should  be  very  sorry,  he  said,  "  to 
be  compelled  to  hold  that  a  proprietor  who  wished  his  Scottish 
e:5tate  to  descend  under  the  same  tailzied  destination  with  his 
English  one,  and  distinctly  expressed  his  wishes  in  his  will  made 
in  England,  could  not  possibly  accomplish  his  purpose."  Lord 
Young  concurred.  He  held  that  the  deed  in  question  was  not  to 
be  viewed  as  a  Scottish  conveyance,  but  as  an  English  will,  and 
"  taken  as  an  English  will,  we  have  only  to  find  the  meaning  of  it 
in  the  usual  and  familiar  way,  and  give  it  effect  accordingly  with 
respect  to  both  real  and  personal  estate  within  our  jurisdiction." 
As  he  thought  it  was  possible,  by  means  of  a  Scottish  title  to  be 
afterwards  executed,  to  carry  out  the  intention  of  the  testator  in 
spite  of  the  foreign  terms  in  which  that  intention  was  expressed, 
he  was  for  recalling  the  interlocutor  already  pronounced.  The 
Lord  Justice-Clerk  dissented.  In  his  opinion  there  was  no 
statutory  authority  under  which  land  situated  in  Scotland  could 
bti  held  bv  a  tenure  unknown  to  the  law  of  Scotland.  With  him 
the  question  was  not, What  were  the  testator's  intentions?  but.  What 
had  he  done?  He  had  executed  a  settlement  under  which  no 
present  fee  was  vested  in  any  one  during  the  life  of  the  tenant  for 
life.  Now  that  left  the  fee  in  the  meantime  undisposed  of,  and 
tlierefore  he  was  inclined  to  hold  that  the  heir  at  law  (the  pursuer) 
could  step  in  and  complete  a  title  to  it. 

The  decision  thus  arrived  at  (the  judges  being  in  reality  equally 
divided)  is  manifestly  one  of  considerable  importance.  To  the 
popular  mind  it  will  seem  a  case  of  law  versus  equity,  the  diffi- 
culties of  the  conveyance  being  opposed  to  the  desire  to  carry 
out  a  testator's  last  wishes.  These  difficulties  might  have  been 
obviated  by  the  interposition  of  trustees,  who  could  have  executed 
deeds  in  conformity  with  the  laws  of  both  countries.  But  as  it 
arose,  the  case  presents  the  question  pure  and  simple.  To  what 
extent  is  intention  to  prevail  over  technicalities  ?  and  also,  To  what 
extent  has  the  former  law  been  relaxed  by  the  Titles  to  Land  Act 
of  1868.  section  20  ? 

In  Kirkpatrick  v.  The  Allanshaw  Coal  Company  (First  Division, 
December  17,  1880)  the  question  raised  related  to  the  admission 
of  proof  in  support  of  an  alleged  verbal  agreement  to  alter  a 
written  lease  wlien  there  were  averments  of  rei  irUerventus  and 
acquiescence,  and  it  was  held  that  the  circumstances  and  actings 
averred  must  be  referable  to  such  an  agreement,  and  inconsistent 
with  the  terms  of  the  lease,  or  otherwise  they  could  not  suppoit 
the  demand  for  a  proof.  In  this  case  the  variation  in  the 
written  lease  alleged  to  have  been  agreed  to  was  a  reduction  of 
rent  by  one-third.  The  Lord  President  obsterved :  "  The  sort  of 
acquiescence  or  m  irUerventtbs  which  we  should  expect  to  follow 
would  be  payment  of  short  rent  by  the  tenants,  and  acceptance 
of  it  by  the  landlord,  in  such  circumstances  as  would  be  plainly 
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referable  to  an  agreement  to  a  reduction  of  rent  during  tlie 
remaining  years  of  the  lease ;  anything  short  of  that  would  not,  I 
think,  be  that  sort  of  acquiescence  or  rei  irUerverUus  which  is 
inconsistent  with  the  rent  clause."    Accordingly,  when  the  aver- 
ments  mainly  related   to  acts  done  by  the  lessees  them^lves, 
relying  upon  the  concurrence  of  the  landlord,  the  Court  by  a 
majority  refused  to  allow  a  proof,  and  gave  decree  against  them. 
Lord  Shand  dissented,  holding  that  it  was  not  always  necessary 
that  the  actings  averred  should  be  inconsistent  with  the  origiual 
contract,  and  he  gave  the  following  definition  of  the  law  as  held  by 
him  upon  the  subject,  and  in  his  opinion  established  by  the  case 
of    Wark  V.   TIu  Bargaddie  Coal  Company  (3  Macqueen,  467) : 
'*  Although  the  terms  or  stipulations  of  a  written  agreement  cannot 
be  waived  or  varied  by  words  only,  that  is,  by  proof  of  a  verbal 
agreement  to  that  effect  not  reduced  to  writing  or  proved  by  the 
writ  of  party,  yet  if  the  verbal  agreement  be  followed  by  rei 
intervenius,  consisting  of  acts  of  sufficient  importance  in  pursuance 
of  the  verbal  agreement,  or  in  reliance  on  it,  an  alteration  or 
waiver  of  the  original  agreement  will  be  effectual,  and  the  verbal 
agreement  and  rei  interventus  may  be  proved  by  parola" 

In  the  case  of  M'Larty  v.  Stede  (January  22,  1881,  Second 
Division)  the  somewhat  curious  question  was  discussed,  whether, 
in  the  case  of  a  slander  uttered  abroad,  the  law  of  the  land  in 
which  it  was  uttered,  or  of  that  in  which  the  action  relating  to  it 
came  to  be  tried,  should  prevail  ?  The  Court  were  unanimously  of 
opinion  that  a  Scottish  jury  were  not  to  be  deprived  of  the  right  of 
determining  the  matter  of  damages.  Hence  they  refused  an  issue 
to  this  effect,  "  whether,  according  to  the  law  of  Penang  and  Singa- 
pore, no  reparation  is  due  for  verbal  slander  unless  special  damage 
is  proved  to  have  been  sustained  througli  said  verbal  slander  ? " 
While  the  Lord  Ordinary  seemed  to  be  of  opinion  that  the  law  of 
Penang  might  be  a  fact  in  the  case  to  be  proved  at  the  trial  the 
Inner  House  judges  held  that  evidence  relating  to  it  would  be 
incompetent.  "  There  is  an  injury  by  the  law  of  Scotland,"  said 
Lord  Young,  "  and  the  case  must  be  tried  by  the  law  of  Scotland. 
If  there  is  sufiicient  evidence  to  entitle  to  damages  by  the  law  of 
Scotland,  that  is  enough;  and  it  is  not  pertinent  to  prove  that 
something  more  is  necessary  by  the  law  of  Penang." 

Tiie  principle  laid  down  in  Tlie  West  Stockton  Iron  Company  v. 
NieUon  &  Maxwell  (July  3,  1880,  7  R.  1055)  has  been  recognised 
and  adopted  in  the  case  of  Johnson  &  Reay  v.  Nicoll  &  Son, 
decided  upon  January  25,  1881,  by  the  Second  Division.  Tiie 
question  in  both  cases  was  this,  whether,  where  manufacturers 
were  bound  to  supply  goods  of  a  certain  stipulated  quality,  it  was 
necessary  for  the  fulfilment  of  the  contract  that  these  goods  should 
be  of  their  own  manufacture?  The  Court  have  answered  that 
question  in  the  negative. 

The  case  of  Granger  v.  I7u  Scottish  Heritable  ^Security  Company 
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(January  28,  1881,  Second  Division)  has  decided  a  point  of  very 
considerable  importance  to  the  proprietors  of  house  property,  and 
indeed,  in  these  days  of  sanitary  reform,  to  the  public  generally. 
A  tenant  had,  in  consequence  of  the  state  of  the  drains  in  his 
house  causing  sickness  amongst  the  family,  been  obliged  to  leave 
it  pending  the  execution  of  repairs.  This  was  in  the  month  of 
February.  By  April  the  drains  had  been  put  into  good  order. 
The  question  came  to  be,  assuming  that  he  was  entitled  to  a 
deduction  of  rent  during  the  period  of  his  necessary  absence,  was 
he  not  bound  to  return  when  the  disturbing  cause  was  removed, 
and  remain  until  the  term  of  Whitsunday  ?  "  My  own  opinion," 
Siiid  Lord  Young,  "  is  that  a  tenant  so  disturbed  in  his  possession 
by  his  family  having  been  thus  attacked  by  illness  is  not  bound  to 
return  as  soon  as  the  drains  (or  other  disturbing  cause)  have  been 
put  in  order,  if  he  has  nothing  to  oblige  him  to  remain  beyond  two 
or  three  weeks  after  such  return  is  possible.''  lb  was  further  held 
that  this  defect  in  drainage  was  sufficient  to  annul  any  inchoate 
bargain  for  a  new  lease. 
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The  memorial  recently  presented  to  the  Lord  Advocate  in  favour 
of  introducing  the  office  and  functions  of  an  English  coroner  into 
Scotland,  or  something  analogous  thereto,  has,  we  think,  been 
wisely  refused.  The  fact  is  that  it  would  be  impossible  to  trans- 
plant the  system  into  this  country,  or  to  adapt  it  to  the  habits  of  the 
people.  It  is  the  growth  of  centuries  in  England,  having  its  roots 
in  the  ancient  common  law,  and  having  been  kept  constantly 
pruned  since  the  time  of  Edward  I.  by  a  succession  of  statutory 
enactments.  If  more  publicity  is  really  desired  by  the  people  of 
this  country  in  the  proceedings  by  which  criminal  prosecutions  are 
initiated,  it  must  be  accomplished  by  means  within  the  limits  of 
our  own  judicial  system.  It  may  not  be  generally  known  outside 
of  the  legal  profession  that  the  office  existed  in  Scotland  at  a  very 
early  period,  but  had  fallen  into  desuetude  before  the  Jurisdiction 
Act,  20  Geo.  II.  There  are  laws  in  the  reign  of  Malcolm  11.  which 
regulate  the  office  as  one  of  importance  (Reg.  MajeatcUem),  but  in 
those  of  the  reign  of  James  I.  it  is  mentioned  in  a  manner  that 
shows  it  to  have  been  then  greatly  shorn  of  its  original  dignity 
(Sir  Geo.  Mackenzie's  Works,  vol.  i.).  In  the  oldest  records  of  the 
Justices  Ayres  the  functions  of  the  office  appear  as  ministerial  rather 
than  judicial  (Hume's  Com.  ii.  24,  note ;  Balfour's  Practicks,  566). 
In  England  the  office  is  chiefly  respected  and  preserved  because 
of  its  antiquity.  It  is  undoubtedly  regarded  by  the  legal  profession 
there  as  a  costly,  cumbrous,  vexatious,  and  unsatisfactory  tribunal 
for  investigating  the  cause  of  a  suspicious  death.  One  of 
the  first  practical  difficulties  is  to  decide  who  is  the  fittest  person 
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to  appoint  to  the  office ;  and  although  the  contest  within  recent 
years  usually  lies  between  a  representative  of  the  medical  and  legal 
professions,  there  is*  great  diversity  of  opinion  which  is  the  better 
qualified,  and  one  longs  to  see  the  office  placed  above  the  arena  of 
a  contested  election,  and  vested  in  the  hands  of  some  judicial  frinc- 
tionary.  A  medical  man,  whatever  his  professional  attainments, 
who  is  ignorant  of  the  rules  of  evidence  that  prevail  in  a  legal 
tribunal,  and  the  lawyer  who  has  not  a  sound  knowledge  of  medical 
jurisprudence,  are  equally  not  the  persons  who  should  be  appointed 
as  coroners. 

We  have  said  that  it  is  a  costly  system,  and  up  to  a  recent 
period,  when  the  coroner  was  paid  by  fees  instead  of  by  salary,  it 
was  open  to  the  charge  of  being  something  more  serious  than 
extravagant.  The  payment  by  fees  used  to  be  eagerly  supported 
It  was  represented  as  being  a  much  more  economical  and  just 
method  of  remuneration,  inasmuch  as  it  only  rewarded  for  services 
that  had  been  actually  rendered;  and  judged  by  this  standard  there 
could  be  fewer  hard-worked  officials  in  the  kingdom.  His  days 
were  occupied  often  into  the  night  by  the  strong  grounds  of  sus- 
picion which  arose  on  the  view  of  every  dead  body  that  the  death 
had  been  caused  by  some  unnatural  means.  The  payment  by 
salary  strangely  coincided  with  a  greatly  decreased  number  of  such 
suspicious  cases,  but  even  at  present  they  are  far  too  frequent 

The  system  is  likewise  cumbrous.  There  is  the  summoning 
of  a  sufficient  number  of  jurymen  from  which  to  obtain  the 
requisite  legal  number  of  twelve  to  view  the  dead  body.  We 
pass  over  the  sickening  duty  thrust  upon  these  jurors  of 
viewing  the  dead  body,  frequently  in  a  decomposed  condition, 
and  laid  out  in  some  ill-ventilated  chamber.  Then  there  are 
the  witnesses  to  be  summoned,  and  their  evidence  heard  and 
recorded ;  the  summing  up  of  the  case  by  the  coroner ;  and  after 
verdict  is  given,  the  signing  and  sealing  of  the  record,  well  termed 
an  inquisition.  Lastly,  it  is  a  very  unsatisfactory  tribunal  to  every 
one,  and  especially  to  a  lawyer.  The  relatives  of  the  deceased  have 
their  feelings  harrowed  by  the  inquisitorial  character  of  the  whole 
proceedings,  and  even  where  these  were  unavoidable,  the  whole 
record  of  it  is,  we  believe,  almost  always  made  quite  a  secondary 
part  of  the  evidence  should  a  verdict  of  the  coroner  s  court  bring 
some  one  to  trial  for  homicide  at  the  Assizes.  No  doubt  we  read 
as  follows  in  the  works  on  English  criminal  law :  "  The  finding  of  a 
coroner's  inquest  is  equivalent  to  the  finding  of  a  grand  jury ;  and 
it  is  stated  by  Lord  Coke  and  other  old  writers  that  such  an  inqui- 
sition amounts  to  an  indictment,  and  is  frequently  designated  hy 
that  name."  This  is  true  as  a  matter  of  legal  antiquities,  but 
there  is  no  reported  case  of  a  conviction  for  murder  upon  a  coroners 
inquisition  alone.  There  is  an  independent  inquiry  made  before  a 
TTiagistrate,  and  if  the  grand  jury  do  not  find  a  true  bill  upon  this, 
not  usual  to  oflfer  evidence  upon  the  inquisition. 
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This  is  only  an  outline  of  the  many  grave  defects  in  the  system 
of  coroners'  inquests,  and  its  chief  recommendation  of  pitblwili/ 
only  opens  a  door  for  the  guilty  to  escape.  We-  must  therefore 
express  the  hope  that  we  have  heard  the  last  of  coroners'  inquests 
being  introduced  into  Scotland.  J.  G.  S. 


(!r0rresponbcnce. 


{To  the  Editor  of  the  "  Journal  of  Juritprudence") 

ON  THE  ORIGIN  OF  NOTARIES,  THEIR  QUALIFICA- 
TIONS, MODE  OF  ADMISSION,  AND  SUGGESTIONS 
FOR  ABROGATING  THEIR  PRESENT  PRIVILEGES. 

Sir, — ^Believing  that  the  above  subject  is  of  vital  importance  to 
the  profession,  I  therefore  take  the  liberty  of  bringing  it  under  the 
notice  of  your  readers.  First,  then,  in  regard  to  the  origin  of 
notaries,  Bell  s  "  Digest  of  the  Law  of  Scotland,"  1838  edition,  reads 
thus:  "Some  law  writers  have  bestowed  considerable  historical 
research  on  the  subject  of  notaries  publia  Without  citing  special - 
authorities  on  a  matter  really  of  no  practical  importance,  the 
following  points  may  be  stated  as  ascertained :  1.  Tnat  the  office 
of  a  notary  was  known  in  ancient  Rome.  2.  That  after  the  estab- 
lishment of  Christianity,  notaries  were  appointed  by  the  Pope, 
originally  for  the  purpose  of  preserving  the  records  of  the  Church, 
but  afterwards  for  purposes  almost  entirely  secular.  3.  That  the 
authority  of  apostolical  notaries  was  recognised  all  over  Christen- 
dom. 4.  That  after  a  conflict,  the  progress  of  which  it  is  of  no 
consequence  to  trace,  apostolical  and  all  ecclesiastical  notaries  were 
abolished  in  Scotland  at  the  Reformation,  and  the  appointment  of 
notaries  vested  in  the  sovereign  under  regulations  which,  with 
certain  modifications,  remain  in  force  at  the  present  day.*'  The 
following  statutes  are  connected  with  the  subject,  viz.  1469,  c.  31.  It 
declared  a  right  on  the  part  of  the  king  to  make  notaries.  By  a  great 
variety  of  Acts  endeavours  were  made  to  render  this  order  of  men 
respectable  and  capable  of  performing  their  duty,  and  none  but 
those  appointed  by  the  king  and  examined  by  the  Court,  or  by 
Writers  to  the  Signet  named  by  the  Court,  dare  officiate  as  notaries 
under  pain  of  death.  By  1563,  c.  78  and  79,  in  like  manner  a 
person  who,  without  any  title,  should  assume  the  character  of  a 
notary  mifirht  be  punished  with  death.  From  this  origin  it  will  bo 
understooa  on  what  grounds  notaries  have  a  right  to  be  appointed. 
I  vriU  now  notice  their  qvxxlifications.  Regarding  these  the  Act 
passed  in  1587,  c.  45,  is  highly  instructive.  On  the  preamble  "  that 
mony  person  within  thir  few  yeires  being  admitted  to  the  office  of 


254  CORRlSPOirDEKCE. 

notarie  with  over-slender  tiyall  taken  of  their  knawledge  and 
qualification,  and  they  being  for  the  maist  parte  ignorant  of  the 
commoun  course  of  the  law,  forme,  and  practicha  Quhilk  ordourlie 
aucht  to  be  observed  in  making  of  their  instruments,  contiactes, 
and  utheris  writtes,  titles,  and  securities,  nocht  knawing  quhat  may 
stand  be  law,  ordour,  and  practich  observed  within  this  Realme, 
and  quhat  not ;  hes  genered  and  daily  generis  mony  plees,  questions, 
and  controversies  amongst  his  Hienesse  Lieges ;  bringing  them  in 
great  trouble,  charges,  and  expences," — ^provision  was  made  that  no 
notary  should  be  admitted  unless  he  had  a  reasonable  knowledge 
of  Latin,  had  actually  served  seven  years,  and  was  familiar  with 
the  details  connected  with  the  preparation  of  deeds.  Un- 
fortunately these  restrictions  are  not  now  adhered  to.  Bell's 
Digest  only  says,  "  The  candidate  for  the  office  must  be  of  good 
fame,  and  possessed  of  a  reasonable  knowledge  of  law,  and  parti- 
cularly of  the  law  relating  to  the  duties  which,  in  the  exercise  of 
his  office,  he  may  be  called  upon  to  discharge."  The  last-recited 
Act  also  provides  that  "  sic  notaries  as  sail  be  foundin  altogether 
ignorant,  and  not  worthie  for  using  of  that  office,  sail  be  deprived 
of  all  using  thereof  in  time  cumming." 

Having  thus  briefly  treated  of  their  qualifications,  I  now 
proceed  to  consider  these  more  in  detail,  and  also  the  system 
of  admission.  Bell's  Digest  states:  "Where  one  desires  to  be 
admitted  a  notary,  the  present  form  is  for  the  candidate  to  apply 
to  the  clerk  to  the  admission  of  notaries,  who  holds  his  office  unaer 
the  Crown,  and  by  whom  a  petition  for  the  candidate  is  presented 
to  the  Court  of  Session,  setting  forth  that  the  intrant  has  been 
engaged  in  studying  the  laws,  forms,  and  practice  of  Scotland ;  and 
that,  being  now  desirous  to  exercise  the  office  of  a  notary  public,  he 
prays  to  be  examined  as  to  his  qualifications,  and  if  found  qualified 
to  be  admitted,  and  also  that  the  Court  may  grant  warrant  to  the 
clerk  to  the  admission  of  notaries  to  mark  his  protocol-book,  receive 
his  cautioner,  etc.  An  attestation  by  an  advocate  and  by  a  Writer 
to  the  Signet,  setting  forth  their  knowledge  of  the  petitioner,  and 
of  his  good  fame  and  qualifications,  must  be  subjoined  to  the 
petition ;  and  on  its  being  moved,  the  Court  remits  to  the  examina- 
tors  of  notaries,  who  are  certain  members  of  the  Society  of  Writers 
to  the  Signet,  annually  elected  by  the  Society  for  that  purpose. 
If  the  report  of  the  examinators  be  favourable,  the  Court  achnits 
the  petitioner  to  be  a  notary  public,  and  remits  to  the  Lord 
Ordinary  in  the  Outer  House  to  administer  to  the  intrant  the  oath 
of  allegiance,  abjuration,  and  de  Jideli;  and  grants  warrant  to  the 
clerk  to  the  admission  of  notaries  to  mark  his  protocol-book.  A 
notary  being  admitted  to  his  office  by  royal  authority,  that 
authority  is  interposed  in  the  form  of  a  letter  which  passes  the 
cachet,  addressed  to  the  Court  of  Session,  declaring  the  king's 
intention  to  admit  the  intrant  as  a  notary,  provided  the  Court  of 
Session  finds  him^  qualified.    This  warrant,  which  is  obtained  as  a 
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matter  of  course,  is  recited  in  the  Act  of  admission  of  the  notary, 
which  is  inserted  in  the  register  kept  by  the  clerk  to  the  admis- 
sion of  notaries,  in  which  register,  also,  the  sign,  motto,  and  sub- 
scription of  the  notary  are  inserted  for  preservation.  The  clerk  to 
the  admission  of  notaries  then  gives  the  intrant  his  commission, 
which  recites  the  procedure  above  mentioned,  the  fact  that  the 
notaiy  has  taken  the  requisite  oaths,  that  he  has  found  caution  for 
the  faithful  performance  of  his  office,  that  he  has  received  a  protocol- 
book,  and  that  he  is  to  use  the  sign  and  subscription  manual  in  the 
form  annexed  to  his  commission.  This  commission  bears  to  be  ex- 
tracted from  the  records  of  the  admission  of  notaries,  and  is  signed 
by  the  clerk  to  the  admission,  and  is  the  authority  in  virtue  of 
which  the  notary  exercises  his  duty  as  a  notary." 

Perhaps  it  will  not  be  out  of  place  to  observe  here — (1)  That  the 
time  of  studying  the  laws,  forms,  and  practice  by  the  intrant  is 
unlimited,  and  no  particular  class  of  persons  are  specified  with 
whom  it  is  requisite  for  him  to  have  been  engaged  in  so  doing. 

(2)  That  it  does  not  even  seem  to  be  compulsory  for  the  applicant 
to  have  attended  the  law  classes.  No  doubt  the  production  of  cer- 
tificates of  attendance  merely  at  these  classes,  without  taking 
part  in  the  examinations  of  the  classes,  will  be  serviceable  in  the 
way  of  being  a  recommendation  in  support  of  the  application. 
If  it  be  so,  this  state  of  matters  should  be  heartily  condemned. 

(3)  I  fancy  it  is  now  unnecessary  to  have  an  attestation  by  an 
advocate  or  W.S.  setting  forth  their  knowledge  of  the  petitioner 
and  of  his  good  fame  and  qualifications.  (4)  That  the  Law 
Agents  (Scotland)  Act,  1873,  sec.  18,  provides  that  after  the 
passing  of  the  Act  it  shall  not  be  necessary  for  any  person  to  find 
caution  on  his  admission  as  a  notary  public.  (5)  Although  the 
protocols  are  still  given  out  to  the  notaries,  yet  in  practice  they 
are  never  called  back  by  the  clerk,  and  the  notaries  seldom  or  ever 
make  any  use  of  them  other  than  probably  for  a  sederunt-book 
or  other  suchlike  purpose.  I  shall  now  endeavour  to  state  my 
reasons  for  the  abolition  of  the  notaries'  institution.  It  would 
unquestionably  have  been  well  had  similar  restrictions  such  as  are 
applied  by  the  Law  Affents  Act,  1873,  in  reffard  to  the  qualifica- 
tions and  admission  of  Taw  agents  been  extended  to  notaries.  To  be 
a  law  a^ent  it  is  necessary,  after  passing  a  preliminary  examination, 
embracmg  English  Composition  and  Writing  to  Dictation,  Arith- 
metic, Simple  and  Compound,  and  Vulgar  and  Decimal  Fractions, 
Elements  of  Latin,  including  a  competent  knowledge  of  Grammar 
and  the  construction  and  translation  into  English  of  easy  Latin 
sentences,  to  undergo  an  apprenticeship  of  five  years  to  a  practising 
law  agent,  attend  and  pass  in  the  examinations  of  three  Arts  classes, 
one  of  which  must  be  Humanity,  in  a  recognised  university,  failing 
which  the  applicant  may  supersede  the  attendance  at  the  Arts 
classes  by  passing  the  under-mentioned  general  knowledge  examina- 
tion.   But  in  any  case  he  must  attend  and  take  part  in  the 
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examinations  of  the  classes  of  Law  and  Conveyancing  in  two  sepsutite 
sessions  in  a  recognised  university,  and  thereafter  pass  before  the 
examiners  appointed  by  Act  of  Sederunt  of  6th  November  1873, 
after  a  remit  from  the  Court  of  Session  on  petition,  a  searchiiij: 
examination  in    Law,   Conveyancing,   Criminal   Law,    Court  of 
Session  and  Sheriff  Court  Practice.     In  addition,  a  knowledge  of  the 
forms  of  process  both  in  the  Supreme  and  Sheriff  Courts  is  essen- 
tial.    Applicants  also  require  to  show  a  competent  knowledge  of 
e4xch  subject,  as  the  examiners  consider  failure  in  one  failure  in  all. 
Owing  to  a  very  limited  number  of  questions  being  always  given 
in  several  of  the  subjects,  this  restriction  necessai'ily  requires  the 
applicant  to  be  possessed  of  a  thorough  knowledge  of  each  subject, 
I  fancy  the  number  of  failures  to  pass  as  law  agents  and  notaries 
would  be  worth  comparison.     It  probably  would  result  in  a  start- 
ling revelation  to  notaries,  and  might  turn  out  disparaging  to  law 
agents.     The  following  are  the  subjects  of  examination  in  general 
knowledge  in  lieu  of  Arts  curriculum  required :  Tlie  History  of  Eng- 
land and  Scotland,  Geography,  Arithmetic,  Book-keeping,  Latin  (the 
first  and  second  books  of  the  -^neid),  Logic  (Jevons'  Elementary  Les- 
sons), or  in  place  thereof,  at  the  option  of  the  applicant.  Mathe- 
matics (first  and  third  books  of  Euclid).     Whereas  it  must  be  kept 
in  view,  for  a  notary  all  that  seems  essential  is  the  passing  of  the 
most   elementary   examination   in    law    and   conveyancing  upon 
declaring  that  he  has  been  studying  the  laws,  forms,  and  practice 
of  Scotland.     It  is  palpable  that  this  may  mean  that  the  notary 
may  serve  with  either  notary,  banker,  procurator-fiscal,  or  sheriff- 
clerk,  the  last  three  of  whom  may  not  even  be  notaries.    By  so 
serving,  however,  a  person  may  imdoubtedly  acquire  all  the  knosv- 
ledge  of  practice  that  is  requisite  to  enable  him  to  be  successful  in 
passing  the  notaries'  examination.     The  Law  Agents  Act  of  1873 
expressly  stipulates  that  no  person  shall  be  qualified  for  admission 
unless  he  has  served  an  apprenticeship  with  a  practising  law  agent. 
But  while  this  is  so  in  Scotland  with  notaries,  it  is  different  in 
England  and  Ireland,  where  it  is  necessary  for  every  notary  to 
have  undergone  a  long  apprenticeship,  and  to  be  admitted  in  the 
civil  Law  Courts  after  examination.     The  duty  paid  to  Govern- 
ment by  the  law  agent  is  £55,  by  the  notary  £20.     In  addition  to 
such  duty,  of  course,  fees  have  to  be  paid  by  both  to  examiners; 
and  also  in  connection  with  the  petition  for  admission,  etc.    The 
yearly  licence  for  both  is  the  same,  viz.  £3  yearly  for  the  first 
three  years,  and  £6  yearly  thereafter.     If  within  the  city  or  shire 
of  Edinburgh,  £4,  10s.  and  £9  respectively.     Moreover,  notaries 
are  licensed  to  advise  the  public  in  the  most  intricate  points  of 
law  and  to  complete  complicated  titles,  and  are  authorized  to 
charge  the  same  fees  exacted   by   law  agents.     It  is  thus  seen 
at  a  glance  that  it  is  high  time  a  change  ought  to  be  insisted  on. 
To  show  that  the  legal  profession  should  be  composed  of  persons 
well  versed  in  law,  Professor  Bell  well  says :  "  Whether  we  regard 
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the  interests  of  the  community  at  large,  the  importance  of  high 
legal  attainments  in  our  conveyancers,  or  the  severe  sanctiou 
under  which  in  genei*al  their  duties  are  undertaken,  we  cannot  but 
feel  that  there  is  urgent  need  of  thorough  and  anxious  training  in  the 
theory  and  practice  of  our  system ;  for  it  is  essential  to  the  comfort 
and  wellbeing  of  society  that  the  community  shall  be  able  to 
depend  implicitly  on  the  safety  of  the  interests  intrusted  to  tlie 
conveyancer,  which  in  not  a  few  cases  involve  all  the  worldly 
possessions  of  his  clients,  or  interests  more  dear  than  worldly 
possessions."  As  the  notary  is  permitted  to  practise  as  a  general 
law  i^ent,  and  enjoys,  it  may  be  said  without  objection,  privileges, 
such  as  appearing  at  bankruptcy  examinations  in  the  Ordinary, Debts 
liecovery,  and  Small  Debt  Courts,  Dean  of  Guild,  Licensing,  and 
Pohce  Courts,  without  being  compelled  to  acquire  a  grasp  of 
legal  principles  and  an  accurate  knowledge  of  law  both  in  its 
theory  and  practice,  as  law  agents  do,  really,  therefore,  I  think 
that  it  cannot  with  any  fairness  be  suggested  that  the  bringing 
up  of  the  matter  has  had  its  origin  in  nothing  better  than 
ignorance  or  prejudice.  Of  course  notaries  cannot  be  expected 
to  submit  to  indignities  that  any  human  being  with  the  least 
spark  of  feeling  cannot  help  resenting.  But  the  most  peculiar 
feature  of  the  question  is  apparently  that  a  notary  is  not  really 
a  lawyer.  Notarial  work,  for  which  alone  a  notary  is  actually 
examined  and  admitted,  is  a  very  small  department  of  law  business. 
A  notary's  business  is  to  execute  notarial  instruments,  protests, 
certificates,  intimations,  etc.,  and  he  is  empowered  to  execute  deeds 
for  persons  who  are  unable  to  write.  While  a  law  agent's  com- 
mission allows  him  to  practise  in  the  SlierifT  Court  in  addition  to 
acting  and  charging  as  a  law  adviser  and  conveyancer,  yet  it  does 
not  give  him  the  privilege  of  doing  notarial  work.  However,  he 
can  obtain  this  right  by  paying  £20  in  addition  to  the  £55.  By 
the  Law  Agents  Act,  1873,  he  does  not  require  to  pass  any  addi- 
tional examination  for  admission  as  a  notary.  Section  1 8  provides, 
inter  alia,  "  any  enrolled  law  agent  may  apply  to  the  Court  to  be 
admitted  a  notary  public,  and  it  shall  be  lawful  for  the  Court  to 
admit  him,  and  grant  warrant  to  the  keeper  of  the  roll  or  register 
oi'  notaries  public  to  enrol  him  as  a  notary  public  on  his  paying 
tlie  stamp  duty  for  the  time  exigible  by  law  from  a  notary  public 
on  admission."  The  stamp  duty  is  £20.  Indeed,  it  is  ditticult  to 
understand  why  law  agents,  who,  having  so  much  additional  training, 
being  better  read,  and  paying  nearly  three  times  the  duty  on  admis- 
sion, should  only  have  the  additional  privilege  of  pleading  in  the 
SlierifT  Court,  or  why  notaries,  a  body  of  men  who  have  not  neoes- 
^rily  either  learning  or  experience  to  recommend  them,  should 
have  the  privileges  they  at  present  enjoy.  In  an  action  by  a  law 
ft;;eut  for  professional  accounts  incurred  to  him  while  he  was  a 
notary  and  held  an  attorney  certificate,  but  was  not  a  procurator 
ot  Court,  held  (I)  that  he  was  not  entitled  to  remuneration  for 
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business  which  a  procurator  in  the  Sheriff  Court  was  alone  entitled 
to  perform ;  (2)  that  he  was  entitled  to  reasonable  remuneration 
for  other  business  which  he  had  been  employed  to  perform,  thou|ih 
there  was  no  express  agreement  to  that  effect,  and  a  remit  made  t4) 
a  man  of  skill  to  fix  the  amount  {Watson  v.  Airth,  July  17, 1868, 
M.  1095). 

Further,  it  has  been  held  that  under  the  Stamp  Act  of  1870 
notaries  are  entitled  to  charge  full  fees,  and  the  consequence  is  that 
they  ply  their  calling,  and  by  their  artful  professions  succeed  ia 
alluring  men  away  from  superior  skill  and  in  detracting  from  tlie 
influence  of  the  legal  profession.  The  following  decisions  are 
instances  of  cases  in  which  judges  of  the  Court  have  bad  occasion 
to  comment  upon  notaries  in  terms  other  than  eulogistic.  Neither 
in  the  case  of  Aiken  v.  Kirk,  where  it  was  practically  held  tliat 
notaries  are  entitled  to  charge  as  lawyers,  nor  in  the  more  recent 
case  of  Moscrip  v.  O^ITara,  Spence,  &  Co,,  was  it  contended  tliat 
notaries  were  skilled  lawyers  or  conveyancers.  In  the  former  case 
Lord  Deas  said,  "  I  am  afraid  there  is  no  law  to  prevent  any  man 
from  writing  a  disposition  if  employed  to  do  so  and  the  revenue 
laws  are  satisfied.  It  would  be  very  wholesome  were  this  other- 
wise, for  deeds  unskilfully  framed  not  only  lead  to  expense  in 
litigation,  but  tend  to  unsettle  and  render  uncertain  the  law  of 
heritable  rights."  And  the  Auditor  of  the  Court  of  Session 
remarked,  that  if  notaries  were  entitled  to  more  than  a  quantum 
memit  for  any  business  transacted  by  them  other  than  business 
of  a  proper  notarial  character,  "the  expenses  attending  the  profes- 
sional education,  apprenticeship,  and  entrance  of  the  members  of  the 
societies  of  W.  S.,  and  S.S.  C,  and  other  chartered  t)r  incorporated  bodies 
of  legal  practitioners,  appears  to  the  Auditor  to  be  very  much  thrown 
away  in  so  far  as  the  matter  of  professional  emolument  is  concerned." 
Any  unbiassed  person  will  certainly  not  attempt  to  ignore  the  fact 
that  the  foregoing  remarks  plainly  suggest  that  "privileges"  are 
unfairly  enjoyed  by  notaries  without  corresponding  "  obligations." 
Assuredly  these  reports  do  not  appear  to  recognise  the  ancient 
rights,  liberties,  and  privileges  of  notaries  as  satisfactory  in  refer- 
ence to  the  altered  circumstances  relative  to  the  qualifications  and 
admission  of  law  agents.  I  fear,  therefore,  that  candour  admits 
of  only  one  conclusion,  i.e.  that  it  has  become  expedient  that  a 
change  in  the  law  is  urgently  required  and  ought  to  be  insisted 
on  to  meet  the  wants  of  an  age  of  thoroughness  in  every  profession, 
especially  as  the  number  of  notaries  is  steadily  increasing.  lu 
order  to  accomplish  this  object,  I  know  of  no  better  way  than  that 
all  the  learned  bodies — and  there  are  many  others  also  entitled  to 
be  heard  with  authority — should  take  up  the  matter.  I  believe  it 
was  generally  expected  that  the  Law  Agents  Act  of  1873  would 
have  introduced  son)e  remedy,  but  unfortunately,  while  imposing 
more  severe  examinations  and  restrictions  on  law  agents,  it  omitted 
to  make  such  a  provision  with  regard  to  notaries ;  and  thus,  while 
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ensuring  as  far  as  possible  for  a  future  supply  of  trained  and  com- 
petent lawyers,  it  left  simply  a  back  door  open  to  the  legal  pro- 
fession. I  cannot  conceive  why  an  earnest  legal  student  should 
be  longer  harassed  by  the  thought  that  he  is  throwing  away  time 
and  money  when  a  notary's  licence  is  so  much  more  easily  got. 
The  notaries'  institution  does  procurators  great  injustice,  and  will 
certainly  be  the  means  of  deterring  young  men  of  ability  from 
entering  the  profession.  The  following  plan  of  reform  might 
without  much  difficulty  be  so  developed  and  established  as  to  prove 
in  its  practical  operation  a  vast  improvement  upon  the  existing 
system,  viz.  that  a  notary  should  serve  an  apprenticeship  and 
undergo  examinations  similar  to  that  of  a  law  agent,  and  on 
admission  to  pay  the  same  duty  as  a  law  agent,  or  that  the  institu- 
tiou  of  notaries  as  a  separate  body  be  abolished  in  the  future,  and 
present  notaries  compelled  to  design  themselves  as  such,  and  pro- 
hibited from  using  the  designation  writer,  solicitor,  lawyer,  law 
agent,  or  law  adviser;  and  that  law  agents,  in  virtue  of  their 
having  passed  as  law  agents,  and  being  enrolled,  should,  without 
payiTig  any  additional  duty,  be  entitled  to  all  the  privileges 
notaries  presently  enjoy,  and  to  assume  the  title  of  notary  public 
along  with  that  of  law  agent.  The  only  objection  having  any 
show  of  plausibility,  so  far  as  I  can  see,  that  can  be  suggested  to  a 
notary  designing  himself  as  such  is  that  it  would  tend  to  lower 
hiiu  in  the  eyes  of  the  public.  But  I  do  not  anticipate  that  this 
would  be  found  to  be  seriously  detrimental,  as  he  would  only  be 
appearing  in  his  true  character.  W.  K. 

Cathcart. 

[We  have  inserted  the  above  letter  in  order  to  elicit  the  views 
of  the  profession  on  the  subject.  It  is  to  be  regretted,  however, 
that  the  advantages  of  a  legal  training,  examinations  and  all,  have 
not  had  the  effect  of  rendering  our  correspondent's  style  more  con- 
cise.—Ed.  J,  of  J.] 


SHERIFF  COURT  REFORMS. 

Many  and  frequent  have  been  the  shifts  and  phases  of  jurisdiction 
and  judicial  procedure  in  Sheriff  Courts.  It  appears  that  these 
tribunals  are  once  more  on  the  anvil  for  further  adjustment.  There 
is  an  agitation  for  the  abolition  of  double  Sheriffs,  the  vacuum 
being  supplied  by  an  increase  of  Circuit  Courts  with  a  civil  as  well 
^  a  criminal  side,  as  is  the  case  in  England.  A  pamphlet  published 
in  1876  by  Messrs.  Clark,  Edinburgh,  gives  a  somewhat  amusing 
history  of  local  Courts  since  1746.  The  hereditary  Sheriffs  were 
then  abolished,  and  the  Jurisdiction  Act  placed  Sheriff  Courts  on  a 
different  basis.    For  a  long  time  the  Sheriff-Depute  or  principal 
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Sheriff  was  truly  the  only  judge,  and  the  Substitute  was  his  clerk 
or  assistant.  At  one  time  the  Sheriff-Depute  was  obliged  to  reside 
in  Edinburgh  to  learn  law  at  the  fountain  of  justice.  At  another 
time  he  was  bound  periodically  to  visit  his  county.  In  progress  of 
time  the  Substitute  became  by  development  or  evolution  equal  to, 
if  he  did  not  surpass,  his  Principal  At  one  time  his  small  salary 
was  supplemented  by  offices  and  fees  of  most  incongruous  character. 
In  modem  times  the  salaries  of  the  Substitute  have  equalled,  if  not 
exceeded,  those  of  the  PrincipaL  At  one  period  there  existed  civil 
appeals  to  the  Circuit  Courts  in  cases  where  the  sum  in  dispute 
did  not  exceed  £25.  The  manner  in  which  these  appeals  were 
dealt  with  was  anything  but  satisfactory,  and  led  to  their  abolition 
without  any  remedy  being  provided  in  their  stead  This  affords 
no  great  encouragement  for  a  renewal  of  similar  erratic  tribunals. 
Neither  does  the  practice  in  England  afford  much  encouragement 
Even  there,  with  the  uniform  aid  of  a  jury,  it  is  proverbial  that 
nisi  priics  law  and  practice  are  not  held  in  great  esteem.  The 
delay,  and  consequent  expense,  with  the  number  of  remanents  left 
over  at  each  Circuit,  should  rather  deter  from  similar  experiments 
in  Scotland. 

Before  any  act  of  legislation  is  formulated  much  valuable  infor- 
mation might  be  obtained  by  a  series  of  returns  obtained  from  samt 
of  the  most  important  Sheriff  Courts.  We  humbly  suggest  the 
following  points  for  inquiry : — 

1.  The  number  of  civil  cases  for  some  few  years  in  which  final 
judgments  have  been  given  where  there  exists  no  appeal  to  the 
Sheriff.  In  sundry  statutes  the  judgment  is  declared  final,  or  only 
appealable  to  the  Supreme  Court,  such  as  decisions  under  the  Bank- 
rupt Statutea 

2.  The  number  of  civil  cases  in  which  final  judgments  have  been 
given  by  the  Sheriff-Substitute  and  where  no  appeal  has  been  taken 
to  the  Sheriff-Principal. 

3.  The  number  of  civil  cases  in  which  the  Sheriff  has  affirmed 
the  judgment  of  the  Substitute  and  no  appeal  has  been  taken  to 
the  Supreme  Court. 

4  The  number  of  civil  cases  where  final  judgments  have  been 
given  by  the  Sheriff-Substitute  and  adhered  to  by  the  principal 
Sheriff  and  appealed  to  the  Court  of  Session,  and  the  result  whether 
affirmed  or  reversed  by  the  Supreme  Court 

5.  The  number  of  civil  cases  where  the  final  judgment  of  the 
Sheriff  has  been  reversed  by  the  Sheriff- Principal. 

6.  The  number  of  civil  cases  (1)  where  the  Supreme  Court  have 
affirmed  the  Sheriff's  judgment,  reversing  that  of  the  Substitute, 
and  (2)  where  the  judgment  of  the  Sheriff  was  reversed  and  that 
of  the  Substitute  set  up. 

The  facts  ascertained  by  returns  to  these  queries  should  effectu- 
ally settle  the  expediency  of  the  double  Sheriffship. 
Should  the  present  system  of  an  appeal  within  the  Sheriff  Court 
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be  continued,  the  following  suggestions  may  deserve  consideration 
as  calculated  to  prevent  the  evils  which  are  alleged  against  the 
procedure : — 

1.  The  anomalous  and  unsatisfactory  branch  of  the  Court  termed 
the  "  Debts  Recovery  "  to  be  abolished. 

2.  The  jurisdiction  of  the  Small  Debt  Court  could  safely  be 
extended  to  £25,  with  the  conditions  (a)  that  agents  for  both  parties 
be  admitted  on  notice  given ;  (6)  that  the  Sheriff  may  remit  any 
case  to  the  ordinary  roll  which  requires  more  mature  considera- 
tion ;  (c)  that  a  defender  may  insist  on  such  removal  on  caution 
being  found  for  the  expenses ;  (jd)  that  the  limited  appeal  to  the 
Circuit  in  the  Small  Debt  Act  remain ;  (e)  that  the  parties  have 
right  to  demand  a  case  on  any  point  of  law  to  the  Court  of  Session, 
as  in  the  Summary  Procedure  Act. 

3.  In  all  civil  cases  below  £50  in  value  where  the  Sheriff-Prin* 
cipal  affirms  the  judgment  of  the  Substitute  there  ought  to  be  no 
appeal  without  leave. 

Lastly,  In  all  civil  cases  of  whatever  amount,  even  below  £25, 
where  the  Sheriff  reverses  the  final  judgment  of  the  Substitute 
there  ought  to  be  an  appeal  to  the  Supreme  Court.  Nestob, 
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A  Treatise  an  Private  International  Law,  with  Principal  Reference 
to  its  Practice  in  England.     By  JoHi(  Westlake,  Q.C. 

The  author  of  this  book  is  one  of  the  editors  of  the  "  Review  of 
Public  International  Law "  published  in  Paris,  and  has  long  been 
favourably  known  as  a  learned  and  accomplished  jurist.  It  is 
with  great  satisfaction  that  we  hail  what  is  properly  speaking  not 
a  second  edition,  but  a  new  treatise  from  his  hand  on  Private  Inter- 
national Law.  We  have  seldom  seen  compressed  into  so  small  a 
compass  such  a  mass  of  exact  and  precise  juridical  exposition. 

The  design  of  the  book  is  mainly  to  indicate  the  import  of  the 
decisions  by  English  Courts  upon  the  subject  of  Private  Inter- 
national Law.  Tiie  author  does  not  profess  to  exhibit  the  opinions 
of  the  Dutch,  French,  and  German  jurists,  whose  works  have  been 
80  largely  cited  by  Story  and  Burge.  When  occasion  serves,  how- 
ever, an  apt  quotation  is  derived  from  Savigny,  which,  indeed,  was 
to  be  expected,  seeing  that  the  first  edition  of  Mr.  Westlake's  book 
was  based  entirely  upon  Savigny 's  treatise.  The  limited  scope  of 
the  work  has  its  advantages  and  disadvantages.  It  exhibits  very 
clearly,  and  within  a  small  compass,  the  exact  import  of  juridical 
opinion  in  England ;  but  it  does  not  tell  wherein  that  opinion  has 
departed  from  the  principles  and  canons  sanctioned  by  jurists  in 
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Other  countries.  To  the  ^English  lawyer  the  book  will  be  of  great 
service ;  and  to  many  lawyers  of  other  countries,  not  bound  by  the 
decisions  of  English  Courts,  it  furnishes  much  valuable  informa- 
tion and  apt  illustrations. 

It  must  be  confessed,  however,  that  it  is  not  to  the  decisions  of 
the  English  Courts  that  one  would  look  for  the  best  expositions  of 
Private  International  Law.  It  was  only  in  the  year  1880  that  these 
Courts  came  to  see  the  absurdity  of  the  doctrine  laid  down  in  the 
case  of  Lolley  by  the  English  judges,  to  the  effect  that  a  marriage 
entered  into  in  England  could  not,  under  any  circumstances,  be 
dissolved  by  the  decree  of  divorce  of  a  foreign  Court.  What  were 
the  grounds  of  this  celebrated  judgment  the  authors  of  it  carefully 
abstained  from  setting  forth.  AH  that  was  given  to  the  world  was 
simply  the  opinion, — the  commentaries  upon  which  have  occupied 
the  pages  of  so  many  learned  writers.  The  opinion  itself  has  now 
been  abandoned,  and  the  law  declared  to  be,  that  an  English 
marriage  may  be  dissolved,  for  causes  recognised  by  the  Enghsh 
law,  by  the  decree  of  a  foreign  Divorce  Court,  if  at  the  time  of  the 
divorce,  the  parties  were  domiciled  within  the  jurisdiction  of  the 
Court  which  granted  it. 

The  unsettled  character  of  opinion  in  England  upon  the  subject 
is  further  illustrated  by  the  cases  referred  to  by  Mr.  Westlake  (p. 
43)  as  to  the  doctrine  of  personal  capacity.  He  summarizes  the 
present  position  of  the  authorities  thus :  "  When  the  capacity  of  a 
person  to  act  in  any  given  way  is  questioned  on  the  ground  of  his 
age,  it  is  uncertain  whether  the  solution  of  the  question  will  be 
referred  in  England  to  a  personal  law ;"  that  is  to  say,  it  is  uncer- 
tain whether  a  person's  capacity  to  contract  shall  be  referred  to 
the  law  of  his  domicile  (the  personal  law)  or  to  the  law  of  the 
place  of  contract.  Sir  C.  Cresswell  is  referred  to  as  laying  down 
the  doctrine  thus :  "  In  general,  the  personal  competency  or  incom- 
petency of  individuals  to  contract  has  been  held  to  depend  upon 
the  law  of  the  place  where  the  contract  is  made"  {Simonin  v. 
MallaCy  2  S.  T.  77).  On  the  other  hand,  Lord  Westbuiy  is 
credited  with  this  opinion :  "  The  civil  status  is  governed  univer- 
sally by  one  single  principle,  namely,  that  of  domicil,  which  is 
the  criterion  established  by  law  for  the  purpose  of  determining 
civil  status ;  for  it  is  on  this  basis  that  the  personal  rights  of  the 
party — that  is  to  say,  the  law  which  determines  his  majority  or 
minority,  his  marriage,  succession,  testacy,  or  intestacy — ^mnst 
depend"  (Udny  v.  Udny,  L.  E.  1  Scotch  App.  457).  This  is  cer- 
tainly dogmatic  enough  on  the  part  of  the  learned  Lord;  and  in 
one  case,  at  least,  it  was  given  effect  to  by  the  Appeal  Court  in 
England  {Sotomayor  v.  De  Barros,  L.  E.  3  P.  D.  5),  where  a  mar- 
riage between  two  Portuguese  persons  (whose  domicil  was  in 
Portugal),  entered  into  in  England,  was  declared  void,  because  they 
were  related  to  each  other  within  the  prohibited  degrees  according 
to  the  law  of  domicil,  though  not  so  according  to  the  place  of  con- 
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tract  (England),  by  which  law  the  tnarriaj»e  would  have  been  valid. 
This  was  a  reversal  of  the  judgment  of  Sir  £.  Phillimore,  and 
recognises  a  doctrine  not  very  easily  reconciled  even  with  English 
decisions,  which  upheld  the  marriages  of  English  minors  at  Gretna 
Green,  although  these  were   by  the  law  of  domicil  invalid.     It 
is  a  doctrine  also  repudiated  by  almost  all  the  supreme  Courts 
of  the  American  States.     But  it  must  be  admitted  that  it  has 
sanction   in   the   recorded   opinions   of    the    older   writers,  such 
as  Boullenois  and  Pothier,  who  held  that  capacity  was  a  per- 
sonal law,  dependent  upon  the   place  of  domicil  and  not  upon 
that  of  contract.     Both  these  jurists,  however,  were  under  great 
disadvantage    in    considering  this    subject      Each   French  pro- 
vince had  its  own  different  law.    It  was  convenient  and  reason- 
able  to  hold  that  a  Frenchman,   by  merely   stepping   over  the 
boundary  line  between  one  French  province  and  another,  did  not 
thereby  acquire  the  privileges,  or  become  liable  to  the  disabilities, 
conferred  or  imposed  by  the  law  of  the  province  into  which  he  had 
come,  and  must  still  be  held,  with  reference  to  his  capacity  to  con- 
tract, subject  to  the   law  of  his  domicil.     What  was  thus  only 
a  reasonable,  and  indeed,  amid  the  different  customary  laws  of 
France,  a  necessary  rule,  loses   its   force  when   the  choice  lies 
between  the  law  of  the  place  of  contract  and  that  of  the  domicil, 
arising  from  the  contract  having  been  entered  into  in  a  different 
and  independent  state  from  that  in  which  the  contractor's  domicil 
is.    The  peculiarities  of  the  position  of  such  writers  as  Boullenois 
and  Pothier,  dealing  with  the  confusion  of  laws  around  them,  is 
often  overlooked  when  their  authority  is  cited,  as  it  often  is,  in 
support  of  the  doctrine  that  contractual  capacity  depends  upon  the 
law  of  domicil     Wharton  refers  to  Boullenois  thus:  "The  mistakes 
often  made  in  citing  him  arise   from  reference  being  made   to 
decisions  given  by  him  on  the  reciprocal  relations  of  French  pro- 
vincial customs,  overlooking  the  general  statements  made  by  him 
of  the  exclusive  sovereignty  exercised  by  independent  states  over 
all  things  on  their  soil "  (sec.  1046).    The  necessity  of  accepting 
with  caution  the  authority  of  Boullenois,  Froland,  Pothier,  and 
other  French  writers  as  to  the  sovereignty  of  the  law  of  domicil,  is 
at  once  apparent,  when  the  number  and  exceeding  diversity  of  the 
laws  of  France,  anterior  to  the  Code  Napoleon,  are  kept  in  mind. 
Dupin  sajKS  that  there  were  550  diffei^ent  customs  governing  the 
country.    Merlin,  with  greater  moderation,  states  that  there  were 
t)0  general  customs  in  the  kingdom,  and  about  300  local  customs, 
which  constituted  the  law  to  villages  and  hamlets.     "  On  compte, 
environ  soixante  coutumes  g^nerales  dans  le  royaume,  c'est-^-dire 
qui  sent  observees  dans  une  province  enti^re;   et  environ  trois 
cents  coutumes  locales,  qui  ne  sont  observees  que  dans  une  seule 
ville,  bourg,  ou  village.     II  n'y  a  point  de  province  oi  il  y  ait  tant 
de  bigarure  k  cet  ^gard  que  dans  les  provinces  d*Auvergne  et  de 
Flandre :  chaque  ville,  bourg,  ou  village  y  a,  pour  ainsi  dire,  sa 
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coutume  particulifere  "  (Eepertoire  de  Jurisprudence,  v.  Coutntne). 
A  most  complete  and  intereatinj?  history  of  %}ie  subject  is  given  in 
the  fifth  and  sixth  volumes  of  F.  Laferriire's  "Histoire  du  Droit 
rrangais,"  1858. 

A  Lord  Ordinary  (Lord  Craighill)  recently  gave  effect  to  the  law 
of  domicil  as  against  that  of  contract  in  a  case  where  he  might, 
with  abundant  sanction  from  authority,  have  come  to  a  nioie 
rational  conclusion.  The  Act  of  the  Scottish  Parliament,  1600,  c. 
20,  declares  all  marriages  between  a  spouse  who  has  been  divorced 
for  adultery  and  the  person  with  whom  the  adultery  has  been 
committed,  to  be  unlawful ;  and  the  question  which  Lord  Craighill 
had  to  determine  was,  whether  a  marriage  entered  into  in  Carlisle 
by  two  individuals,  who  had  these  disqualifications,  was  valitl, 
seeing  that  their  domicil  was  in  Scotland.  They  crossed  the  Bonier 
to  evade  the  Act  of  Parliament,  and  the  judgment  was,  to  the  effect 
that  the  marriage  was  null,  because  they  were  under  a  personal 
incapacity  by  the  law  of  domicil,  though  tliere  was  no  impedi- 
ment to  marriage  according  to  the  place  of  contract — England. 
This  very  point  occurred  for  decision  some  years  ago  before  the 
Supreme  Court  of  Massachusetts,  and  resulted  in  a  different  judg- 
ment It  was  held  that  such  laws  as  these  were  of  a  penal  character, 
and  had  no  extraterritorial  effect.  And  with  all  deference  to  tlie 
learned  Lord  Ordinary  we  submit  that  this  ought  to  have  been  the 
construction  put  by  him  upon  the  Act  1600,  c.  28. 

But  our  purpose  at  present  is  not  to  write  a  commentary  upon 
any  of  the  particular  doctrines  discussed  in  Mr.  Westlake's  book. 
When  we  disagree  with  him,  we  find  the  refutation  of  his  errors 
in  the  opinions  which  he  cites  contrary  to  his  own.  On  such  an 
unsettled  subject  as  Private  International  Law  this  system  gives  the 
book  very  great  value.  It  enables  any  one  who  consults  it  to  see 
at  once  to  what  sources  he  must  turn  for  infonnation.  By  this, 
however,  we  do  not  mean  to  insinuate  that  the  author's  own 
opinions  are  erroneous  or  too  broadly  stated.  He  is  a  man  too  ver- 
sant  in  the  learning  of  the  subject,  to  state  dogmatic  opinion  where 
doubt  exists,  or  to  keep  back  any  authority  leading  to  conclusions 
different  from  his  own.  Indeed  we  do  not  know  a  work  where  a 
professional  man  can  get  more  efficient  assistance,  so  easily,  upon 
the  topics  with  which  the  author  deals.  It  compares  favourably 
with  Wharton,  and  it  avoids  the  vague  mysticism  of  Savigny,  of 
which  we  had  too  much  in  the  first  edition  from  Mr.  Westlake 
himself. 

The  Law  of  the  Road;  or,  The  Wrongs  and  Bights  of  a  Traveller. 
By  R  Vashon  Eogers,  Jun.,  of  Osgoode  Hall,  Barrister-at-Law. 
Carswell  &  Co.,  Edinburgh  and  Toronto. 

This  is  a  law-book  upon  a  new  principla  Instead  of  laying 
down  the  law  of  the  road  in  a  series  of  abstract  propositions,  the 
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author  lias  interwoven  it  with  a  web  of  anecdote,  and  in  the  recital 
of  his  own  supposed  adventures  by  road  and  rail  has  managed  to 
give  an  exposition  of  the  law  incident  to  the  various  circumstances 
of  travel.  As  a  guarantee  that  the  statements  in  the  text  are  not 
made  without  due  authority,  the  cases  on  which  they  depend  are 
given  in  footnotes.  The  idea  is  ingenious,  and,  on  the  whole,  lias 
been  carried  out  in  a  very  satisfactory  manner,  though  there  is  an 
Quavoidable  want  of  that  precision  of  method  which  is  requisite 
to  make  any  law-book  easy  of  reference.  A  good  index,  however, 
renders  the  contents  of  the  book  accessible  enough.  The  ground 
over  which  the  book  goes  is  wide:  we  have  first  the  law  relating 
to  driving,  either  in  private  carriages,  sleighs,  or  stage-coaches; 
then  we  come  to  railway  travelling,  and  tbe  subjects  of  stations 
and  starting,  and  the  ever-fresh  question  of  passengers'  luggage,  are 
discussed.  Tickets,  platforms,  and  alighting  are  then  considered, 
together  with  the  various  accidents  and  injuries  which  are  liable  to 
be  incurred  by  passengers.  The  best  idea,  however,  of  a  book 
like  the  present  must  be  obtained  from  an  extract :  the  following 
one,  selected  at  random,  relates  to  railway  tickets : — 

Here  I  was  interrupted  by  the  sudden  cry  of  "  Tickets  !  Tickets  ! "  wliich 
Tafig  tbrungli  tbe  car.  Tbe  conductor  entered,  and  stopped  in  front  of  a  gentle- 
man wbo  said — 

'*  I  bave  not  got  my  ticket  bere,  I  bold  a  season  one." 

"  Tbat  won't  do,  sir,''  said  tbe  man.  "  Holders  of  annual  tickets  travelling 
on  the  line  are  bound  to  produce  their  tickets  as  mucb  as  ordinary  passengers.^ 
So  take  vour  choice — show  your  ticket — pay  your  fare — or  out  you  go.'* 

"Well,"  replied  the  gentleman,  "sooner  than  be  turned  out  with  my 
baggage,  wherever  yon  in  your  wisdom  should  deem  best,  I  will  pay  my  fare." 

"*  Don't  do  it,  sir,"  I  almost  without  intending  it  called  out,  so  eager  was  I 
in  my  crusade  against  the  company,  "  the  conductor  has  no  right  to  demand 
tlie  tickets  nor  receive  any  fare^  nor  in  fact  can  he  exercise  any  of  the  powers 
of  bis  office,  or  meddle  or  interfere  w^ith  any  jiassenger  or  his  baggage,  unless 
he  has  upon  his  bat  or  cap  a  badge  indicating  his  otlice,'and  a  company,  before 
they  can  enforce  any  law  as  to  the  production  of  tickets,  must  bring  themselves 
strictly  within  the  terms  of  the  law."  ' 

"  Sold  again  ! "  cried  the  wretched  official,  as  he  lugged  out  from  his  coat- 
pocket  a  small  cap  ornamented  with  the  word  '*  Conductor ^^  and  showing  it  to 
ine,  he  added,  "  You  pretend  to  know  a  great  deal  about  the  law,  so  perhaps 
you  recollect  tbat  the  statute  does  not  say  that  the  cap  or  hat  with  the  bad<,'e 
is  to  be  worn  on  the  head.  The  law  in  its  wisdom  assumed  that  officers  of  tlie 
company  would  or  munt  haye  caps  or  hats,  and  that  they  would  or  must  wear 
them,  and  wear  them  upon  the  head,  but  it  did  not  enact  that  they  should  do 
80.*  It  never  entered  the  wise  noddles  of  the  legislators  at  Ottawa  that  a  man 
might  own  two  caps — a  jolly  fur  one  for  use,  and  another  little  chap  for  show." 

"I  acknowledge  that  I  spoke  with  undue  haste,"  I  meekly  replied,  feeling 
very  crestfallen  as  I  heard  audible  smiles  from  several  of  the  passengers. 

*  Woodward  v.  EatUm  Counties  iJat7imy,  7  Jur.  (N.  S.),971,4  L.  T.  (N.  S.), 
336 ;  Doums  v.  N,  Y.  and  N,  H.  R.  36  Conn.  287  ;  Saunders  v.  S.  E,  R,  IV. 
L.  R.  5  Q.  B.  D.  p.  466. 

*  The  Consolidated  Railway  Act,  1879  (Can.),  sec.  26. 
'  Jmning  v.  Gt.  N.  R.  L.  R.  1  Q.  B.  7. 

*  Ftirewell  v.  G.  T,  R.  15  C.  P.  (Ont.)  427. 
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This  book  has  already  had  a  large  circulation,  we  believe,  both  in 
Canada  and  the  United  States:  we  have  no  doubt  the  Endish 
edition  will  also  meet  with  a  favourable  reception.  Much  informa- 
tion  may  be  obtained  from  it,  conveyed  in  a  very  pleasant  way. 
Its  English  is  not  altogether  above  suspicion,  the  style  being  some- 
what **  slangy  "  and  exuberant.  The  following  sentence,  describing 
railway  travellers  eating  at  a  station,  may  serve  as  an  illustration 
of  what  we  mean :  "  Soon  comestibles  of  all  sort>s,  kinds,  and 
descriptions  were  vanishing  rapidly  by  means  of  down  grades  into 
sub- waistcoat  and  sub-bodice  regions."  Criticism,  however,  on  a 
book  like  this  must  be  lenient,  so  we  must  leave  it  with  a  last  good 
word.  It  is  a  book  on  a  dry  subject  humorously  and  successfully 
treated :  much  research  and  painstaking  care  has  been  shown  in 
the  marshalling  of  cases:  there  are  references  to  more  than  a 
hundi-ed  different  sets  of  American  Ileports,  and  English  cases  are 
cited  freely. 

A  Handbook  of  Bankei^s  Law,  By  the  late  Henry  Eobertso:^, 
N.P.  Fourth  Edition.  Revised  by  W.  D.  Thorburn,  Advo- 
cate,    Edinburgh :  Bell  &  Biadfute.     1881. 

Since  this  book  was  originally  published  in  1862  three  editions 
have  been  exhausted,  proving  that  it  met  the  needs  of  that  class  of 
the  community  lor  whom  it  was  more  specially  written.  The  last 
edition  appeared  about  five  years  ago,  and  now  another  is  issued 
under  the  supervision  of  Mr.  Thorburn,  who  modestly  contents 
himself  with  putting  his  name  on  the  title-page,  but  has  written 
no  preface  nor  given  other  indication  of  what  additions  or  altera- 
tions may  be  looked  for  in  this  edition  of  the  work.  All  the 
legislative  changes  affecting  either  directly  or  indirectly  the  Bank- 
ing interest  are  carefully  noted,  and  of  recent  years  these  changes 
have  been  considerable.  In  1876  was  passed  the  Crossed  Cheques 
Act,  and  its  provisions  are  succinctly  set  forth  in  the  pages  no\v 
before  us.  Besides  this,  due  reference  is  made  to  the  Married 
Women's  Property  Act,  1877,  the  Factors  Act  of  the  same  year, 
the  Act  for  the  Abolition  of  Imprisonment  for  Debt  of  last  session, 
and  several  other  statutes  bearing  on  the  subject  of  the  handbook. 
The  legal  cases  referred  to  throuj^hout  the  book  are  not  so  numer- 
ous  as  to  be  distracting  to  the  unprofessional  reader,  while  all  that 
are  of  real  importance  as  illustrative  of  the  doctrines  laid  down  in 
the  text  are  given,  and  these  references  are  brought  down  to  date. 
It  is  unnecessary  to  say  more  in  praise  of  a  little  book  which  has 
already  vindicated  its  claim  to  be  of  inestimable  use  to  the  banker 
or  merchant.  The  name  of  Mr.  Thorburn  on  the  title-page  is  of 
itself  sufficient  guarantee  that  the  new  edition  may  be  relied  on  in 
its  exposition  of  what  is  new  in  commercial  law. 
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The  Strange  Adventures  of  a  Cabinet. — Those  who  remember  the 

Parliament  House  and  its  precincts  a  few  years  ago  may  recollect 

the  appearance  of  a  tall  cabinet  that  used  to  stand  in  the  upper 

corridor.     How  it  ever  got  there  nobody  seemed  to  know ;  it  was 

supposed  to  contain,  and  in  fact  did  contain,  a  collection  of  Scottish, 

Roman,  Saxon,  and  other  coins,  which  had  been  bequeathed  to  the 

Faculty  of  Advocates  by  a  Mr.  James  Sutherland  in  the  early  part 

of  last  century.     It  is  certain,  however,  that  they  cannot  have  been 

originally  contained  in  the  cabinet,  which  is  of  the  workmanship 

and  in  the  style  of  the  time  of  Louis  XV.     For  many  years  the 

coins  slumbered  peacefully  in  their  handsome  resting-place,  being 

very  rarely  looked  upon  by  mortal  eye.     In  1872  the  Faculty  of 

Advocates  was  visited  by  a  somewhat  groundless  monetary  panic : 

the  number  of  gentlemen  called  to  the  Bar  had  not  been  so  great 

as  it  had  been  a  year  or  two  previously;  the  Faculty,  never  a 

wealthy  body  at  the  best  of  times,  became  suddenly  afraid  that 

their  funds  would  not  be  sufficient  to  enable  them  to  meet  the 

always  heavy  expenditure  necessary  to  maintain  the  library  in  an 

effective  condition.     They  therefore  resolved  to  turn  an  honest 

penny  in  more  senses  than  one  by  selling  their  collection  of  coins 

to  tlie  Scottish  Society  of  Antiquaries,  who  would  probably  make 

them  more  accessible  to  the  public  than  they  were  before.     The 

sale  accordingly  was  carried  out  for  the  sum  of  £300 ;  and  as  the 

casket  was  considered  practically  worthless  without  the  jewel,  as  a 

sort  of  afterthought  it  was  agreed  that  the  cabinet  should  also  be 

sold.    It  was  duly  valued  by  what  were  thought  to  he  competent 

persons,  and  the  Antiquaries  became  its  possessors  for  the  additional 

sum  of  £50.     Cabinet  and  coins  were  thereupon  removed  from  the 

Parliament  House  to  the  Antiquarian  Museum,  the  money  was 

paid  over,  the  Faculty  was  immensely  pleased  at  having  added  the 

magnificent  sum  of  £350  to  its  resources,  and  all  parties  were 

satisfied,  except  some  of  the  senior  members  of  the  Bar,  who  shook 

their  heads  over  the  disposal  of  what  they  considered  should  have 

been  religiously  preserved.     So  ends  the  first  act  of  the  drama. 

The  cabinet  in  its  new  position  was  naturally  seen  by  many 
more  persons  capable  of  judging  of  its  merits  than  had  previously 
had  access  to  it.  Now  and  then  some  enthusiasts  made  consider- 
able offers  for  it,  but  none  of  such  an  exceptionally  tempting 
nature  as  induced  the  Antiquaries  to  consider  them  seriously.  As 
time  went  on,  however,  competition  got  keener  and  keener,  and 
when  at  last  the  council  of  the  Society  had  received  two  oflers  of 
over  £3000  they  thought  it  was  time  to  consider  the  question. 
As  the  Museum  is  the  property  of  the  nation  the  consent  of  the 
Treasury  had  to  be  obtained  before  any  sale  was  made ;  this  con- 
sent was  easily  obtained,  and  the  end  of  the  matter  was  that  the 
cabinet  was  sold  for  the  enormous  sum  of  £3500.     Its  ultimate 
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destination  is  unknown,  enthusiastic  collectors  being  as  a  mle 
reticent  about  giving  their  names  when  they  pay  such  prices. 
The  Society  of  Antiquaries  generously  proposed  to  give  the 
Faculty  of  Advocates  £1000  of  the  price  thus  obtained,  but  the 
Government  authorities  interposed,  and  have  insisted  that  all  the 
money  shall  be  spent  in  furthering  the  objects  of  the  Antiquarian 
Museum.  This  tale  might  serve  to  point  a  moral,  but  we  forbear. 
The  Faculty  have  really  lost  by  the  transaction  upwards  of  £3000, 
and  we  have  too  much  professional  feeling  for  them  to  add  to 
tlieir  disappointment  the  indignity  of  being  preached  at. 

For  the  benefit  of  the  curious,  and  as  a  useful  record,  we  append 
a  description,  which  has  lately  appeared,  of  the  cabinet:  "The 
cabinet,  on  which  so  high  a  value  would  seem  to  be  placed  by 
collectors  of  that  class  of  objects,  is  a  characteristic  specimen  of  art 
workmanship  of  the  Louis  Quinze  period.  Standing  some  seven  feet 
high,  with  a  width  of  about  three  feet,  it  consists  of  a  plain  cupboard, 
of  some  fine-grained  wood,  ornamented  with  mouldings  and  devices 
in  brass-work,  set  upon  a  table  of  corresponding  size  and  style, 
which  is  supported  on  four  curved  legs.  The  cupboard,  whose 
surfaces  are  inlaid  with  various  woods,  presents  in  front  two 
panelled  jambs,  rising  the  entire  height  of  the  structure;  the 
enclosed  space  beinoj  completely  occupied  with  two  folding-dooi*s, 
meeting  in  the  middle ;  and  the  whole  surmounted  by  a  tastefully- 
carved  cornice.  On  the  smooth  expanse  formed  by  the  closed 
doors  a  large  panel  is  formed  with  brass  scrollwork ;  and  in  the 
centre  of  this,  placed  so  as  to  mask  the  lock,  is  a  beautiful  design 
in  brass,  showing  in  high  relief  three  small  nude  boy  figures 
engaged  in  coining  Soman  denarii.  Modelled  with  j^reat  spirit, 
the  figures  are  very  happily  grouped.  One,  winged  like  a  cupid, 
stands  pulling  at  the  lever  of  the  coining  press,  an  operation  in 
which  he  is  assisted  by  another  who  sits  atop  of  the  machine, 
while  the  third  collects  the  coins  as  they  drop  completed  from  the 
dies.  The  parting  of  the  doors  nins  through  the  centre  of  this 
relievo;  but  so  artfully  has  the  work  been  executed  that  when 
tlie  cabinet  is  closed  the  line  of  division  is  hardly  discernible.  In 
the  panels  of  the  jambs  are  set  twelve  medallion  portraits  of  Koman 
emperors,  arranged  in  pairs,  six  on  each  side,  and  enclosed  within 
brass  scrolls ;  the  latter  kind  of  ornamentation  being  also  employed 
to  relieve  the  sides  of  the  structure.  The  upper  ledge  of  the  table, 
on  which  the  cupboard  stands,  can  be  drawn  out  so  as  to  form  a 
shelf  on  which  coins  may  be  placed  for  examination.  Underneatii 
this  there  is  a  drawer,  its  front  outline  defined  with  brass  scroll- 
work, and  its  lock  concealed  by  a  curious  brass  relief,  in  which 
an  elephant's  head  is  grouped  with  helmet,  shield,  and  other 
o\)ject5.  On  the  projecting  curve  forming  the  upper  part  of  each 
leg  of  the  table  is  placed,  also  in  brass,  a  helmeted  bust  of  Eoman 
character,  tapering  ofif  below  into  scroll  ornament,  which  flows 
downwards,  following  the  line  of  the  woodwork,  but  stopping  short 
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by  several  inches  of  the  point  where  the  latter  terminates  in  a 
brazen  clawed  foot.  The  brass-work  throughout  has  had  the 
sharpness  and  beauty  of  its  forms  enhanced  by  artistic  chasing ; 
and,  distributed  as  it  is  over  the  surface  of  the  cabinet,  supplies 
attractive  detail  to  a  piece  of  wood  construction,  whose  general 
effect  is  that  of  elegant  simplicity." 


^he  Sjcottish  ^tD  JHagasinc  anb  Sheriff  Court  ^Reporter. 

SHERIFF  COURT  OF  ORKNEY. 
Sheriffs  Thoms  and  Melltb. 

Appeal — Competencif  from  Sherifi'SubstUuU  to  Sh^ff  where  judgment  of  Sheriff 
of  county  made  final — Liability  of  a  corporation  for  statttte  labour — Orkney  Road 
Acta. — This  was  an  appeal  by  the  Kirkwall  Harbour  Trustees  a^^ainst  paying  to 
the  Police  Commissioners  of  Kirkwall,  qua  Road  Trustees,  householaers'  coni- 
nmtation  assessment  in  lien  of  statute  labour  as  occupiers,  in  addition  to  their 
assessment  as  owners.  The  case  was  debated  some  time  ago  before  Sheriff  Melli0, 
who  issued  the  following  interlocutor  in  favour  of  the  Harbour  Trustees  : — 

*' Kirkwall,  Zbth  February  ISSl.— The  Sheriff-Substitute  having  considered 
this  appeal  and  heard  parties'  procurators,  Finds  that  the  appellants  are  not 
liable  to  the  respondents  in  the  assessment  proposed  to  be  levied  by  them  from 
llie  appellants  under  the  title  of  *  The  Householders'  Commutation  Assess- 
ment,' for  the  levying  of  which  assessment  provision  is  made  by  *  The  Orkney 
Roads  Act,  1857/  section  48 :  Therefore  sustains  the  appeal,  and  ordains  the 
respondents  to  delete  from  the  list  or  schedule  of  *  The  Householders'  Commu- 
tation Assessment'  said  proposed  assessment,  amounting  to  £31,  6s.  sterling, 
and  to  cancel  said  assessment,  and  decerns :  Finds  no  expenses  due  to  or  by 
either  party.  John  C.  Mbllis. 

"Note. — The  foregoing  decision  is  founded  upon  two  considerations,  viz. 
First,  in  the  history  of  road  management  in  this  county,  whatever  may  have 
occurred  in  other  counties,  and  in  notable  contract  to  wliat  has  happened  in 
this  county,  a  study  of  the  statutes  applicable  indicate  that  as  regards  '  occu- 
piers'  and  *  householders '  money  payment  has  been  substituted  directly  and 
deliberately  fur,  and  'in  lieu  of,'  the  previously  existing  labour,  and  therefoie 
is  only  exigible  from  those  who  were  previously  liable  in  statute  labour. 
Stcond,  while  statute  labour  still  remained  in  force  it  was  only  exigible  from 
individuals  as  distinguished  from  corporations  or  any  complex  unit. 

"  In  1834  was  passed  *  An  Act  (^  and  5  William  lY.  cap.  19)  for  Regulat- 
in<;  and  Converting  the  Statute  Labour  in  the  Stewartry  or  Sheriffdom  of 
Orkney,'  etc. 

*'  In  section  13  of  that  Act  it  is  expressly  set  forth  that '  from  and  after  the 
jtofising  of  this  Act  the  whole  statute  labour  of  the  said  stewartry  or  sheriffdom 
ihall  be  converted  into  an  annual  payment  in  money ;  and  in  lieu  of  such 
statute  labour  and  service '  certain  classes  of  individuals  specified  (including 
*  bouaeholders ')' shall  be  liable  for  and  pay  .  .  .  an  annual  commutation  for 
»uch  statute  labour'  at  certain  rates  which  are  set  forth,  this  clause  of  the 
N:ction  winding  up  with  the  words  '  as  the  commutation  for  their  own  personal 
lahour.*  The  maKing  and  maintaining  of  roads  in  Orkney  would  appear  to 
bave  been  carried  on  under  the  provisions  of  this  statute  for  more  than  twenty 
years.  In  1857,  however,  a  new  local  Act  (20  and  21  Vict  cap.  74)  was 
obtained  *  for  more  effectually  making,  repairing,  and  maintaining '  roads,  etc 
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*  and  for  other  purposes.*  In  the  preamble  of  this  Act  the  Act  of  1834  is 
cited,  and  upon  the  narrative  that  '  the  mode  in  which  the  said  statute  labour 
or  service  is  commuted,  levied,  and  applied  in  the  said  sheriifdom,  as  pre- 
scribed by  the  "  Act  referred  to,*'  is  unequal  and  inconvenient,  and  it  is  ex- 
jiedient  that  the  same  should  be  amended.'  The  recited  Act  of  1834  is  by  sec.  I 
of  the  new  Act  repealed  and  a  new  mode  of  assessment  substituted.  The  old 
Htatute  labour,  however,  and  its  later  commutation  into  money  payment  is  not 
lost  sight  of.  On  the  contrary,  the  commutation  or  conversion  is  distiuctly 
re-enacted  (sec.  46),  which  provides  that  the  whole  statute  labour  or  service  of 
the  said  county  shall  be,  and  the  same  is  hereby  converted  or  commuted  into 
an  annual  payment  in  money,  to  be  paid,  assessed,  and  levied  in  nuinn«r  herein- 
after provided.  The  *  manner '  of  the  assessment,  and  not  the  area  or  incidence 
of  the  assessment,  is  thus  manifestly  the  motive  of  this  part  of  the  new  Act 
Accordingly,  the  two  following  sections  make  provision  for  the  new  manner  of 
assessment.  Sec.  47  provides  that  an  assessment  at  a  rate  not  exceeding  Is.  per 
l)ound  on  annual  rental  or  real  value  of  lands  occupied  shall  be  exigible  from 
the  *  occupiers  of  lands,'  and  sec.  48  provides  that  an  assessment  at  a  rate  not 
exceeding  6d.  per  pound  on  the  real  rental  or  yearly  value  of  the  dwelling;- 
houses  and  other  premises  occupied  by  them  shall  be  exi^ble  from  '  boose- 
holders.'  But  in  the  case  both  of  'occupiers  of  lands'  and  of  *  householders' 
the  relative  sections  enacting  the  new  manner  of  assessment  distinctly  set  forth 
that  under  the  new,  as  under  the  old  manner  of  assessment,  the  payment  was 
to  be  made  *  in  lieu  of  such  statute  labour  and  service ' — the  one  to  be  called 
the  *  Commutation  Assessment,'  and  the  other  the  '  Householders'  Commutation 
Assessment.' 

"  So  far,  therefore,  only  those  previously  liable  in  statute  labour  or  service 
could  come  under  the  incidence  of  the  new  manner  of  assessment  into  which 
said  statute  labour  or  service  had  been  commuted. 

"  That  it  was  the  intention  of  the  framers  of  the  Act  of  1857  that  this  should 
be  so  is  very  markedly  illustrated  by  reference  to  an  Act  now  to  be  noticed. 

"  In  1845 — nearly  midway  between  the  two  local  Road  Acts  above  mentioned 
— waspassed.a  general  Road  Act  (8  and  9  Vict.  cap.  41)  applicable  to  the  whole 
of  Scotland.  The  matter  of  service  and  conversion  thereof,  and  assessment  in 
lieu  of  such  conversion,  is  there  dealt  with  as  follows:  Sec.  14,  ***  And 
wliereas  it  is  expedient  to  abolish  the  personal  performance  of  statute  service, 
and  the  levying  of  the  conversion  thereof  in  money,  or  any  assessment  in  lieu 
of  such  conversion,  as  a  poll  tax  ; "  be  it  enacted  that  from  and  after  (the  year 
1845)  it  shall  and  may  be  lawful  for  all  such  trustees,  i.e.  by  sec.  III.  "All 
trustees  acting  in  the  execution  of  this  or  any  Act  of  Parliament  for  mak- 
ing or  repairing  highways,  etc.,  in  Scotland  by  statute  service  or  the  con- 
version thereof  in  money,  or  assessment  in  lieu  of  such  conversion  .  .  .  »/ 
they  shall  think  fitf  to  order  and  direct  that  in  any  county  or  district  of  a  county 
all  such  performance  of  statute  service,  and  all  such  levying  of  conversion  or 
assessment  in  lieu  thereof,  shall  cease  and  determine." ' 

"  For  a  |>eriod  of  about  twelve  years  after  the  passing  of  this  Act  the  mana- 
gers of  roads  in  Orkney  seem  to  have  worked  away  in  the  knowledge  of  ita 
provisions,  and  of  the  provisions  of  their  own  Act  of  1834,  and  with,  of  course, 
an  increasing  experience  of  the  need  and  exigencies  of  their  own  county,  until 
in  1857  they  found  it  advisable  to  obtain  the  new  local  Act  of  1867 ;  and  what 
do  they  do  ?  Do  they  avail  themselves  of  the  power  conferred  on  them  as 
above — to  ordain  and  "direct  that  the  statute  service,  and  all  levying  of  con- 
version or  assessment  in  lieu  thereof,  shall  cease  and  determine  ?  Quite  the 
contrary.  Citing  in  the  preamble  of  their  Act  the  general  Act  of  1845,  they 
proceed  deliberately,  atid  prevail  on  Parliament  to  enact  (sec.  5)  that  *  front 
and  after  the  passing  of  this  Act,  sees.  12,  13,  14,  15,  and  16'  of  the  Act  of 
1845  'shall  not  extend  or  apply  to  the  county  of  Orkney,  or  to  the  Trust^jes 
or  Road  Committees  acting  in  pursuance  of  this  Act.' 

"Thus,  a  consideration  of  the  legislation  applicable  to  road  management 
-  to  lead  irresistibly  to  the  conclusion  that,  whereas  in  1857  an  oppor- 


SHERIFF  COURT  REPORTER.  271 

tuiiitj  was  afforded  of  throwing  aside,  once  and  for  all,  all  assessments  having 
any  relation  to  the  old  statute  labour  and  its  area  of  exigibility,  so  far  from 
doing  so,  Parliament  sanctioned  an  assessment,  new  in  the  manner  of  its  levying 
and  application,  but  having  direct  relation  to,  and  therefore  to  be  measured  as 
to  its  area  of  application  by,  the  said  statute  labour. 

"  The  only  other  question  is  what  was  the  incidence  of  the  obligation  to 
perform  statute  labour  ?  The  answer  seems  inevitable  that  that  incidence  was 
personal — individual — as  distinguished  from  what  may  be  called^corporational. 
This  seems  to  be  the  direct  inference  from  the  words  of  the  early  statute  (1834), 
Bee.  13,  first  above  quoted,  substituting  money  payment  for  labour — where  it  is 
distinctly  set  forth  that  the  new  money  payment  is  to  be  levied  *  as  the  com- 
mutation for  their  own  personal  labour,'  To  speak  of  the  personal  labour  of  a 
body,  such  as  trustees,  is  simply  meaningless.  While  actual  labour  was  still 
exigible,  how  could  it  be  enacted  from  such  a  body — consisting,  say,  of  seven 
members  ?  So  many  days'  work  on  the  roads,  for  example — how  would  that 
be  got  out  of  such  a  body  ?  Would  the  body,  comprising  its  seven  membera, 
do  its  so  many  days'  work  ?  That  would  be  seven  times  the  amount  of  work 
legally  demandable  of  any  unit  of  the  class  upon  whom  the  obligation  rested. 
Would  any  member  of  the  seven  be  required  to  perform  the  labour  as  repre- 
senting the  unit  formed  of  the  seven  ?  That  would  be  out  of  the  question,  for 
as  a  member  of  a  imit  he  has  no  legal  relations  whatever,  to  the  effect  of  either 
enforcing  or  complying  with  an  obligation.  But  not  to  carry  further  the 
reductio  ad  absurdum  line  of  argument,  we  find  the  personality  or  individuality 
of  the  labour  at  one  time  exigible  inferentially  illustrated  by  reference  to  the 
Act  of  1857,  under  which  the  claim  which  is  the  subject  of  the  present  appeal 
is  resisted.  Besides  the  assessment  authorized  under  the  heads  of  the  *  Com* 
mntation  Assessment'  applicable  to  'occupiers  of  lands,'  and  the  *  House- 
holders' Commutation  Assessment '  (sees.  47  and  48),  we  find  an  assessment 
authorized  upon  a  new  class  of  people,  viz. '  owners/  sec.  44.  In  this  section 
we  find  nothing  whatever  about  commutation,  or  conversion,  or  statute  labour. 
The  assessment  is  to  be  simply  upon  *  owners  of  lands  and  heritages '  at  a 
certain  rate  per  pound  '  of  the  real  rental  or  annual  value  of  their  said  lands 
and  heritages.'  Turning  now  to  the  interpretation  clause  of  the  Act  (sec.  3), 
compare  the  interpretation  assigned  to  *  occupiers '  and  '  householders '  on  the 
one  hand,  and  to  *  owners'  on  the  other.  In  the  case  of  the  two  former 
classes,  as  to  whom  the  money  payments  by  the  Act  to  be  leviable  were  to  be 
leviable  '  in  lieu  of  such  statute  labour  and  service,'  the  expressions  indicating 
them  are  distinctly  said  to  apply  to  *  persons ' — in  the  case  of  *  occupiers,' 
*  persons  who  may  be  in  the  actual  occupancy  of  lands,'  *  whether  owners,  lii'e- 
renters,  or  tenants,  or  in  any  other  character;'  in  the  case  of  'householder^,' 
I  persons,  whether  in  the  county  or  inhabitants  of  burghs,  etc.,  occupying  dwell- 
iii^'-houses  and  other  premises,  etc.' — the  respective  terms  evidently  intended 
to  he  made  as  all-embracing  as  possible  compatible  with  the  nature  of  the  sub- 
Ktitntionary  tax  imposed,  but  confined  by  tne  nature  of  the  tax  to  *  persons.* 
In  the  case  of  the  interpretation  of  the  newly-created  class  *  owners'  mark  the 
contrast  As  to  them  there  is  no  trammelling  limitation  imposed  by  a  con- 
sideration of  statute  labour.  A  new  departure  is  made.  Statute  labour  and  its 
incidence  is  cast  to  the  winds,  and  'owners'  is  interpreted  as  intended  to 
'  apply  to  liferenters  as  well  as  fiars,  and  to  tutors,  curators,  commissionei-s, 
trustees,  adjudgers,  wadsetters,  or  other  persons,  etc.;'  in  short,  the  corpora- 
tional  element  is  contemplated  as  contrasted  with  personal  or  individual  in  the 
only  case  where  there  was  liberty  to  introduce  that  element. 

"There  is  no  reported  case,  so  far  as  can  be  discovered,  bearing  upon  the  point 
raised  in  this  appeal,  but  as  distinctly  bearing  out  the  view  above  expressed  as 
to  the  individuality  of  the  incidence  of  the  statute  labour  and  of  any  tax  sub- 
stituted therefor  as  being  essentially  a  poll  tax  or  tax  per  eapitem,  reference 
may  be  made  to  the  case  of  Kilmalcolm  Trustees  v.  CaUdoiiian  Railway  Co. 
{Court  of  Session,  19th  Dec.  1863,  2  Macph.  366 ;  House  of  Lords,  22nd  June 
1865,  3  Macph.  34). 

**  Expenses  not  having  been  asked,  none  have  been  allowed,        J.  C.  M." 
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The  defenders  appealed  to  the  Sheriff,  who  pronounced  this  order:— 

**Kirkvxill,  I2th  March  1881. — The  Sheriff  havinf?  considered  the  defenders' 
appeal  and  whole  process,  before  answer  as  to  the  competency  of  this  appeal, 
Appoints  the  appellants  to  lodge  a  reclaiming  petition  within  eight  dap  from 
the  date  of  this  interlocutor,  and  the  respondents  to  lodge  answers  thereto 
within  eight  days  thereafter.  Geo.  H.  Thomb. 

''  Note, — In  a  case  demanding  a  despatch  the  Sheriff  regrets  the  delay  which 
has  occurred.  Without  indicating  any  opinion,  and  to  assist  the  argument 
ordered,  he  may  direct  the  attention  of  parties,  in  addition  to  the  case  quoted 
by  the  Sheriff-Substitute,  to  the  opinions  in  Hill  v.  Merchant  Company  of 
Edinburgh  (15th  January  1815,  F.  C.),  where  the  position  of  corporations  as 
regards  the  performance  of  feudal  obligations  was  fully  discussed.  The  ohli- 
gation  to  repair  roads,  etc.,  would  seem  to  be  even  of  earlier  date  (2  Bos?, 
Lectures,  45),  and  to  have  been  imposed  on  heritors  (Ersk.  i.  4,  13  and  14 ; 
Barclay's  Highways,  fourth  edition,  p.  96  et  seq.).  Statute  labour  money  is 
recognised  as  a  public  burden  under  tne  Entail  Acts  {Cochran  v.  Cochran,  25th 
November  1846,  9  D.  173;  19  Scot.  Jur.  51).  Besides  decisions  reported  in 
Morrison's  Dictionary  which  relate  to  burghs  which  are  corporations,  there  is 
a  valuable  criticism  of  the  scope  of  the  liability  for  statute  labour  by  Loni 
Kames  at  p.  13171.  The  Sheriff  hopes  that  with  these  hints  a  really  useful 
argument  will  be  submitted  to  him.  Q.  H.  T/' 

Written  pleadings  were  accordingly  lodged,  and  the  Sheriff  pronounced  this 
interlocutor  : — 

"  Kirkwall,  ISth  April  1881. — The  Sheriff  having  resumed  consideration  of 
the  defenders'  appeal  with  reclaiming  petition  and  answers,  and  considered 
the  whole  process,  Finds  said  appeal  to  be  competent,  but  before  disposing  of 
said  appeal  appoints  the  pursuers,  within  eight  days  from  the  date  of  this 
interlocutor,  to  lodge  a  minute  stating — (1)  What  yearly  assessments,  and  the 
amount  of  each,  they  have  paid  to  the  defenders  since  the  passing  of  tlie 
Orkney  Roads  Act  of  1867 ;  (2)  in  what  sum  or  sums,  if  any,  other  than  the 
assessment  to  which  the  petition  relates  the  pursuers  have  been  assessed  for 
the  year  1880-81 ;  (3)  what  sums  other  than  the  assessment  to  which  the 
petition  relates  the  pursuers  are  willing  and  ready  to  pay,  or  have  already 
paid,  to  the  defenders  for  that  year;  and  (4)  to  what  extent  the  pursuera 
claim  to  be  exempt  from  taxation  under  the  Orkney  Roads  Acts  of  1857  and 
1867 :  And  appoints  the  defenders,  upon  such  minute  being  lodged,  to  state 
at  the  end  of  such  minute  whether  they  admit  or  deny  the  statements  therein, 
with  such  explanations  as  they  may  consider  necessary,  and  that,  quamprimum, 
the  process  to  be  retransmitted  to  the  Sheriff  within  fourteen  days  from  the 
date  of  this  interlocutor.  Geo.  H.  Thoms. 

**  Note. — The  Sheriff  has  to  acknowledge  the  assistance  which  will  be  avail- 
able from  the  written  pleadings  of  parties,  after  he  gets  the  further  information 
he  desiderates.  The  point  ot  competency  has,  hoWever,  not  been  adequately 
argued  by  the  appellants.  It  is  a  very  interesting  question,  and  in  respect  of 
the  Sheriff- Substitute's  views  upon  it  (see  note  to  interlocutor  of  13th  January 
1881,  where  he  states,  *any  review  of  the  Sheriff-Substitute's  judgment  is 
precluded  by  statute '),  and  the  position  which  the  appellants  hold  as  guardians 
of  the  other  ratepayers,  the  Sheriff  expected  more  assistance  from  them  in 
disposing  of  it. 

»*  This  case  is  brought  under  section  50  of  the  Orkney  Roads  Act,  1857  (20 
and  21  Vict.  c.  75),  which  enacts  that  *  any  person  considering  himself  aggrieved 
in  respect  of  such  assessment  or  the  amount  thereof  may,  within  ten  days  alter 
tiie  expiry  of  the  said  period,  but  not  thereafter,  appeal  by  petition  to  the 
Sheriff  of  the  county,  setting  forth  the  special  groundts  of  complaint,  and  the 
extent  of  the  redress  claimed ;  and  the  said  Sheriff  is  hereby  authorised  and 
^wered  to  hear  the  said  appeal  in  a  summary  manner,  and  to  judge  of  and 
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di«pose  of  the  same ;  and  the  jud^rment  of  the  Sheriff  on  such  appeal  shall  be 
final,  and  shall  not  be  subject  to  advocation,  suspension,  reduction,  or  any 
other  process  of  review.' 

"  The  Sheriff  confesses  to  his  inability  to  discover  that  review  of  the  Sheriff- 
Substitute's  judgment  is  incompetent. 

"  The  Sheriff- Substitute  very  properly  entertained  the  case,  because  every 
jnrisdiction  conferred  on  the  Sheriff  pertains  to  his  Substitute  at  common  law, 
and  the  declaration  common  enough  in  our  statutes  that  the  word  'Sheriff' 
^hall  include  Sheriff-Substitutes  is  perfectly  unnecessary  (Fleming  v.  Dickson^ 
19th  December  1862,  1  Macph.  188).  It  seems  difficult  to  see  why  the  con- 
verse does  not  hold,  and  how  the  Sheriff's  jurisdiction  is  excluded.  It  is  clear 
that  this  supposed  exclusion  is  not  done  expressly,  and  it  is  difficult  to  hold 
that  such  can  be  done  by  implication.  The  point  arose  as  regards  the  Court 
of  Sesaion  in  Otis  v.  Kidston  (3l8t  January  1862, 24  D.  419),  under  the  Merchant 
Shipping  Act,  1854, 17  and  18  Vict.  c.  104,  sec.  468,  and  there  that  principle 
13  laid  down.  The  Lord  Justice-Clerk  Inglis  remarked,  *  It  appears  to  me  that 
it  is  impossible  to  refuse  the  remedy  usually  given  to  the  person  who  feels 
himself  aggrieved  by  a  deliverance  of  the  Lord  Ordinary  on  the  Bills,  unless 
there  he  some  enactment  either  expressly  taking  away  the  right  that  would  be 
otherwise  competent,  or  taking  it  away  by  very  clear  implication.  But  when 
Me  look  to  this  clause  of  the  Act  of  Parliament  on  whicn  the  whole  question 
turns,  I  not  only  can  find  no  words  expressl v  taking  away  review,  but  I  cannot 
find  anything,  either  in  the  nature  of  tne  subject-matter  of  the  Lord  Ordinary's 
jurisdiction  in  this  case  or  in  the  form  of  process  described  by  the  Act  of  Parlia- 
luent,  that  in  the  slightest  degree  implies  that  an  order  or  interlocutor  of  his 
Lordship  pronounced  in  the  exercise  of  such  jurisdiction  shall  not  be  subject 
to  review.^  In  Leitck  v.  Scottish  Legal  Bvrial  Society  (21st  October  1870, 
9  Macph.  40)  '  it  was  decided  that  although  review  by  the  Court  of  Session  of  a 
judgment  by  the  Sheriff  under  the  Friendly  Societies  Acts  was  excluded,  the 
review  by  the  Sheriff  of  a  judgment  by  the  Sheriff-Substitute  was  quite  com- 
petent.' Lord  Justice-Clerk  Moncreitf  there  remarked,  *I  think  that  there 
are  fair  grounds  for  holding  that  the  decision  of  the  Sheriff  of  the  county  means 
the  decision  of  the  Sheriff  Court  according  to  the  ordinary  procedure,  and  not 
the  decision  of  a  single  judge  of  that  Court.' 

''  It  is  perhaps  right  that  the  Sheriff  should  notice  that  where,  under  the 
Glasgow  Water  Works  Act,  an  appeal  as  regards  the  incidence  of  rates  was 
allowed  'to  the  Sheriff  of  the  county  of  Lanark  or  any  of  his  Substitutes' — 
vhose  judgment  was  to  be  *  final  and  conclusive,  and  not  subject  to  review  by 
any  Court  or  in  any  manner  whatsoever ' — the  late  Mr.  Glassford  Bell  held 
that  an  appeal  to  him  as  Sheriff  from  a  decision  of  one  of  his  Substitutes  was 
incompetent  (Stobo  v.  Glasgow  Water  Works  Commissioners,  19th  June  1867, 
Oathne's  Cases,  409).     But  the  cases  of  Fleming  v.  Dickson  and  Otis  v.  Kidston 
were  not  brought  under  Mr.  Bell's  notice,  and  Leitch  v.  Scottish  Legal  Burial 
^iociety  is  a  decision  subsequent  in  date  to  the  Glasgow  case.    Accordingly  in 
the  case  of  Findlay  and  Stewart  v.  Gemmell  (26th  April  1873,  Guthrie's  Cases, 
412,  the  Houston  and  KiUallan  case)  the  Sheriff  of  Renfrew  Tnow  Lord  Fraser), 
after  an  instructive  review  of  the  authorities,  held  that  sucli  an  appeal  as  the 
present  was  competent  under  sec.  14  of  the  Education  Act  of  1872,  which  is 
iiiuilarly  expressed  to  sec.  50  of  the  Orkney  Act  of  1857.    *  On  the  whole,'  his 
Lordship  remarked,  *  as  regards  this  preliminary  objection,  the  view  which  the 
Sheriff  takes  of  the  matter  is  this,  that  however  final  may  be  the  determination 
of  the  Court,  parties  are  entitled  to  the  privilege  of  appeal  within  the  Court 
itself  unless  that  privilege  be  expressly  or  impliedly  taken  away.    As  to  the 
cause  being  summary,  that  is  simply  an  injunction  to  the  Sheriff  to  give  a  speedy 
bearing  to  such  an  appeal ;  and  turther,  that  the  ordinary  roll  of  process  snould 
be  dispensed  with.'    And  again,  *  He  holds  it  to  be  clear  that,  according  to  the 
law  and  constitution  of  the  Sheriff  Courts,  there  is  an  appeal  from  the  Sheriff- 
Substitute  to  the  Sheriff  in  all  civil  matters,  unless  from  the  nature  of  the  case 
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OT  from  the  special  mode  of  procedure  prescribed  an  appeal  is  intended  to  be 
excluded.' 

*^  The  competency  of  an  appeal  under  the  14th  section  of  the  Education  Act 
was  also  sustained  by  Mr.  Tait,  the  Sheriff  of  Perth,  in  the  Einloch  Rannoch 
case,  30th  October  1873.  And  in  this  Court  the  Sheriff  disposed  of  such  an 
appeal  as  competent  in  the  Cross  and  Bumess'  case,  3l8t  May  1873. 

The  minute  ordered  was  lodged,  and  the  interlocutor  disposing  of  the  case  is 
as  follows : — 

"KirkwaUf  2ind  April  1881. — The  Sheriff  having  resumed  consideration  of  the 
defenders'  appeal  of  4th  March  last,  with  minute  (No.  35)  for  the  pursuers  and 
whole  process,  Sustains  said  appeal  and  recalls  the  interlocutor  of  25th  February 
last  suomitted  to  review :  Fiuas  that  the  pursuers  are  householders  within  the 
meaning  of  the  Orkney  Roads  Act,  1857,  and  in  occupation  of  premises  liable  to 
assessment  as  therein  defined,  and  are  liable  in  the  assessment  of  which  they 
now  complain :  Therefore  refuses  the  prayer  of  the  petition  with  expenses  as 
the  same  may  be  taxed,  and  decerns.  Qso.  H.  Thohs. 

**Note, — The  Sheriff  cannot  hold  with  the  Sheriff-Substitute  that  statute  labour 
was  exigible  only  from  individuals  and  not  from  corporations.  In  the  very 
case  to  which  he  refers  (The  Kilmakolm  Statute  Labour  Road  Trusieet,  19th 
December  1863,  2  Macph.  355 ;  affirmed  in  the  House  of  Lords,  22nd  Jtme  1865, 
8  Macph.  84  and  4  Mlacph.  937)  the  Caledonian  Railway  Company  pleaded 
that  as  an  incorporation  they  were  *  not  liable  for  statute  labour  at  all,'  but 
tlie  Court  of  Session  and  the  House  of  Lords  both  repelled  the  plea.  The 
petitioners  here  have  afforded  the  best  answer  to  their  plea  to  this  effect,  because 
m  their  minute  (No.  35  of  process)  they  'admit  liabOity  for  the  assessment 
authorized  to  be  imposed  by  section  44  of  **  The  Orkney  Roads  Act,  1657.'" 

"  On  the  other  hand,  they  maintain  that  they  are  not  liable  in  the  assessment 
imposed  by  section  48  of  that  Act.  But  this  is  not  based  on  express  exemption. 
There  are  only  two  clauses  in  the  Orkney  Road  Acts  which  relate  to  exemption. 
Section  54  of  the  Act  of  1857  exempts  Crown  feu-duties,  and  section  34  of  the 
Act  of  1867  provides  that  'no  person  shall  be  exempt  from  any  assessment 
imposed  by  virtue  of  this  Act  or  of  the  firstly-recited  Act  [that  is,  the  Act  of 
1857]  by  reason  of  privilege' — whatever  that  may  mean. 

"  The  exemption  demanded  by  the  pursuers  arises  by  implication ;  they  sre 
*  not  embraced,  it  is  said,  in  the  terms,  *  all  householders  in  the  said  county/  and 
are  not  liable  for  *■  the  dwelling-houses  and  other  premises  occupied  by  them.' 
But  'householders*  and  'premises'  are  defined  by  section  3  of  the  Act  of  1867, 
and  as  so  defined  these  terms  embrace  all  persons  occupying  lands  and  heritages 
'  not  being  lands,  farmhouses,  or  buildings  occupied  or  used  for  agricultural 
purposes.'  In  the  light  of  this  definition  the  pursuers  are  householders,  and 
are  liable  for  the  assessment  laid  on  them  as  occupiers,  that  assessment,  with  a 
wider  and  different  incidence,  coming  in  place  of  the  repealed  statute  labour 
assessment  under  the  previous  Road  Act  They  have  paid  this  new  assessment 
for  the  past  twelve  years  without  complaint,  and  must  just  continue  to  do  so. 

"  In  tne  light  of  this  circumstance,  and  in  the  interest  of  the  other  ratepaTeI^ 
the  Shetiff  has  refused  the  prayer  of  the  petition  with  expenses.     G.  H.  T." 
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SherijQb  Clabk  and  Bibnis. 

TAIK8H  V.  GBSI0. 

TdU-dutia — Returned  empties — New  loading, — Held  that  a  confectioner's  vans 
passing  and  paying  toll  with  full  cans  or  jars  sua  entitled  to  return  the  same 
day  with  empty  cans  or  jars  without  incurring  new  toll,  although  not  the  same 


SHERIFF  COURT  RICPORTER.  275 

cans  or  jan  as  had  previously  passed  the  same  day,  but  cans  or  jars  which  had 
passed  and  paid  previous  days. 

The  following  interlocutors  fully  explain  the  case,  which  is  of  some  import- 
ance  in  counties  where  toll-bars  still  exist : — 

"Hamilton^  7ih  February  1881. — Having  heard  parties*  procurators  on  the 
proof  and  whole  cause,  and  made  avizandum,  Finos  in  fact,  that  on  the  dates 
specified  in  the  summons — (1)  the  pursuers'  vans  passed  the  defender's  toll- 
W  loaded  with  full  cans  and  jars,  and  returned  the  same  day  with  empty 
cans  and  jars  ;  (2)  that  they  paid  toll  both  going  and  returning,  and  that  the 
parsaers  sue  for  repetition  of  the  tolls  paid  on  the  return  journeys  ;  (3)  that 
the  greater  portion  of  said  empty  cans  and  jars  were  the  pursuers'  cans  and 
jars  which  had  passed  the  bar  full  a  few  days  before  the  return  journeys ; 
(4)  that  these  exceeded  in  weight  1  cwt. ;  (5)  that  a  portion  of  said  empty 
cans  and  jars  belonged  to  other  makers,  but  that  said  portion  did  not  on 
any  of  the  occasions  specified  in  the  summons  exceed  in  weight  1  cwt. ;  (6) 
that  the  pursuers  claimed  exemption  from  the  defender  on  or  prior  to  1st 
July  last :  Finds  in  law — (1)  that  the  pursuers'  empty  cans  and  jars  were  not 
a  new  loading  in  terms  of  the  statutes,  and  were  not  liable  in  tolls ;  (2)  that 
the  cans  and  jars  of  other  makers,  never  exceeding  in  weight  1  cwt.,  were  not 
liable  in  tolls ;  and  ^3}  that  the  pursuers  are  entitled  to  repayment  as  sued  for 
from  1st  July  last,  tne  date  of  tneir  claiming  exemption  from  the  defender : 
Finds  the  defender  liable  to  the  pursuers  in  the  sum  of  ^£2,  lis.  3d. :  Finds 
him  liable  in  expenses  :  Remits  the  account  to  the  Auditor  to  tax  and  report, 
and  decerns.  J.  B.  L.  Bibnis. 

"Note. — This  case  was  remitted  from  the  Small  Debt  Roll 

"  By  the  General  Turnpike  Act,  1  and  2  Will.  IV.  c.  43,  sec.  38,  it  is  enacted 
that  nothing  under  1  cwt.  shall  be  reckoned  a  loading,  and  that  a  carriage 
passing  with  anything  under  such  weight,  and  returning  on  the  same  day  with 
a  loading,  shall  be  liable  in  only  one  payment.  By  the  Shotts  Turnpike  Im- 
provement Act,  10  and  11  Vict.  c.  51,  it  is  enacted,  sec.  3,  that  the  Qeneral 
Turnpike  Act  be  incorporated  with  it,  and  sec.  16,  that  no  waggon,  etc., 
passing  through  a  toll-bar  more  than  once  during  the  same  day  shall  be 
charged  more  than  one  toll,  except  in  the  case  of  the  same  passing  with  'a  new 
loading.' 

'^The  pursuers  are  wholesale  confectioners  in  Hamilton,  and  their  vans  pass 
and  repass  the  defender's  toll,  which  is  on  the  Shotts  road.  The^r  take  full  cans 
and  jars  to  Qlasgow  and  brin^  back  empties,  making  the  double  journey  in  the 
same  day.  The  empties  consist  of — (1)  cans  and  Jars  which  passed  the  bar  full 
on  the  same  morning,  (2)  others  which  passed  a  ^w  days  before,  and  ^3)  a  few 
belonging  to  other  manidacturers  returned  by  customers  in  place  of  those  be- 
longing to  the  pursuers. 

'^The  defender  admits  that  he  was  not  entitled  to  charge  toll  for  those 
which  passed  on  the  morning  of  the  return  journeys,  but  says  that  he  was 
entitled  to  charge  for  those  which  passed  a  few  days  before,  and  for  those  of 
other  makers  if  they  exceeded  in  weight  1  cwt. 

'*  The  pursuers,  on  the  other  hand,  admit  that  their  own  cans,  which  passed  a 
few  days  before,  did  exceed  1  cwt,  but  deny  that  those  of  other  makers  ever 
exceeded  that  weight. 

'*  I  think  it  proved  that  those  of  other  makers  did  not  exceed  1  cwt.  The 
defender  and  Scott  say  they  did,  but  the  defender  kept  no  note  of  those  which 
psissed  on  any  of  the  days  specified  in  the  account,  ana  Scott  speaks  quite  gene- 
^y.  Their  evidence  appears  to  me  to  be  overbalanced  by  that  of  Mr.  Tainsh 
and  his  clerk,  who  say  that  they  never  amounted  to  1  cwt.,  the  carters  being 
iustracted  to  take  them  only  to  avoid  a  quarrel  with  a  customer,  as  the  pursuers 
bad  to  allow  6d.  for  each  returned  jar,  wnile  thev  could  purchase  it  new  for  4d. 

**  The  whole  question,  therefore,  affects  cans  and  jars  belonging  to  the  pursuers, 
^  passing  through  the  bar  some  days  previous  to  their  return  journey.  That 
(Question  seems  to  me  to  be  settled  by  the  case  of  Houadt  y.  Qfurdner  (23id 
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November  1839,  2  D.  129),  where  it  was  held  that  brewers*  carts  passing  a  toll 
with  casks  and  bottles,  and  retnrning  the  same  day  with  a  different  set  of  casks 
and  bottles,  which  had  passed  full  a  day  or  two  before,  were  only  liable  in 
passing  the  first  time.     Lord  Moncreiff  says, '  The  question  is  whether,  in  the 
case  as  put,  this  can  be  considered  *^  a  new  loading ''  in  the  fair  meaning  of  the 
Act.    Isow,  as  the  carts  might  clearly  have  come  back  toll  free  with  the  same 
casks  and  bottles  empty,  the  Act  must  be  interpreted  according  to  the  custom 
of  trade,  and  if  instead  of  the  same  they  bring  oack  a  set  of  casks  and  bottles 
which  had  been  left  one  day  before,  that  is  not  to  be  held  **  a  new  loading," 
and  a  contrary  view  would  be  a  misinterpretation  of  the  statute,  which 
requires  a  fair  and  liberal  construction.'    The  defender  says  there  can  be  no 
custom  of  trade  as  to  carrying  a  confectioner's  empty  jars,  as  these  have  only 
been  in  use  for  the  last  two  or  three  years,  but  the  custom  referred  to  is  the 
taking  back  empties  from  customers,  no  matter  what  these  empties  are. 

''  In  the  English  case  of  B,  v.  Hamlyn  (4  Camp.  379),  referred  to  in  Okes  on 
*  Turnpike  Roads/  p.  289,  it  was  held  that  the  ground  of  exemption  must  be 
expressly  specified  to  the  turnpike  gatekeeper  at  the  time  the  toll  is  demanded. 
It  IS  proved  that  the  pursuers  complained  frequently  to  previous  toUkeepers, 
but  trie  defender  only  entered  on  the  toll  in  the  end  of  May,  and  it  is  not 
proved  that  the  pursuers  complained  to  him  until  shortly  before  Mr.  Tainsh 
consulted  his  agent  in  the  early  summer  of  last  year.  Decree  has  therefore 
been  given  only  from  1st  July.  J.  B.  L.  B." 

**  Glasgow,  2ith  March  1881. — Having  heard  parties'  procurators  upon  the 
appeal,  and  considered  the  whole  process,  for  the  reaisons  assigned  by  the 
Sneriff-Substitute,  Adheres  to  the  judgment  appealed  against :  Finds  the 
defender  liable  to  the  pursuers  in  the  expenses  ot  this  appeal,  to  be  taxed  and 
decerned  for  idong  witn  the  other  expenses,  and  decerns.  F.  W.  Clark. 

**  Note, — This  case  was  very  ably  debated  on  both  sides,  and  I  am  bound  to 
admit  that  I  was  verv  considerably  affected  by  the  argument  of  Mr.  Moncrieff, 
agent  for  the  defender.  If  the  construction  of  the  statute  was  under  con- 
sideration for  the  first  time  I  should  be  very  much  inclined  to  adopt  the  views 
for  which  he  contended,  but  after  the  case  quoted  by  the  Sheriff-Substitute, 
and  others  of  an  earlier  date  to  which  reference  might  be  made,  it  seems  to 
me  that  the  matter  is  no  longer  open  to  discussion,  and  that  on  the  authority 
of  the  case  referred  to  the  Sheriff-Substitute  could  have  come  to  no  other 
conclusion  than  he  has.  As  a  general  question  the  matter  is  now  of  le5s 
importance,  as  the  abolition  of  tolls  for  the  whole  country  cannot  be  much 
longer  delayed.  F.  W.  C." 

Act, — Patrick. Alt, — Moncrieff,  Barr,  Paterson,  &  Co. 


Sheriffs  Clark  and  Lees. 

PATON  17.  80L0M0N  &  COMPANT. 

Traduman^a  account — Tender  in  defences — Ordinary  or  Debts  Recovery  Court 
expenses, — In  this  action  the  pursuer  sued  in  the  ordinary  Court  for  £40, 
14s.  lOd.  as  the  price  of  certain  papering,  painting,  and  gilding  done  for  the 
defenders  per  specification  and  estimate.  They  pleaded  that  the  work  had  not 
been  finished  in  terms  of  the  offer  and  acceptance,  and  tendered  payment  of 
£34,  4s.  10^.,  and  stated  that  thev  had  on  repeated  occasions  tendered  pav- 
ment  of  the  amount  they  thought  due.  On  closing  the  record  the  Sheriff-Suln 
stitute,  on  the  joint  motion  of  parties,  remitted  the  whole  cause  except  the 
question  of  expenses  to  a  painter  as  referee,  and  on  his  report  being  given  in, 
decerned  in  terms  of  it  for  i>*38, 14s.  9d.  The  defenders  objected  to  the  pursuer 
getting  full  expenses,  or  more  than  those  of  a  debts  recovery  action.  Held  by 
Sheriff- Substitute — (1)  that  the  pursuer  was  not  bound  to  take  a  payment  to 
account  and  sue  for  the  balance  in  the  Small  Debt  Court ;   (2)  that  he  was  not 
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necessarily  lx>und  to  sue  his  action  iu  the  Dehts  Becovery  Court  rather  than 
the  ordinary  Court ;  but  (3)  that  as  the  claim  was  obviously  one  of  those  which 
the  Legislature  meant  to  be  brou<;ht  in  the  Debts  Recovery  Court,  he  was  only 
entitled  to  the  expenses  of  an  action  in  that  Court,  unless  he  could  show  that, 
having  regard  to  the  nature  of  the  claim,  or  of  the  nature  of  the  defence,  or  of 
the  amount  put  in  issue  by  it,  he  was  justified  in  comine  to  the  ordinary 
Court ;  and  (4)  that  he  had  not  shown  such  cause  here.  Held  by  the  Sheriff — 
(1)  that  a  tender  unaccompanied  by  consignation  cannot  be  taken  into  con- 
sideration in  determining  the  question  of  expenses  ultimately ;  (2)  that  to 
restrict  the  pursuer's  expenses  to  those  of  a  debts  recovery  case,  the  defenders 
must  "  show  that  the  case  was  of  so  simple  a  kind,  both  in  fact  and  law,  as  to 
render  the  use  of  the  ordinary  Court  altogether  unnecessary  or  inappropriate;" 
and  (3)  that  they  had  not  shown  such  to  be  the  case  here. 

The  Sheriff-Substitute  appended  the  following  note  to  his  judgment : — 

^  The  defenders  raise  various  pleas  in  regard  to  the  question  of  costs. 

"  Firstly,  they  urge  that  having  regard  to  the  fact  that  the  pursuer  has  not 
been  altogether  successful,  and  that  they  offer  in  their  defences  nearly  as  much 
as  I  have  given  him,  he  should  not  get  full  expenses.  Now,  as  regards  this 
offer,  it  was  held  by  the  Sheriff,  reversing  a  judgment  of  mine,  that  a  judicial 
tender  not  accompanied  by  consignation  oi  the  amount  could  not  be  taken 
into  consideration  in  determining  the  question  of  expenses.  Though  I  am 
unable  to  say  my  opinion  is  altered,  yet,  if  only  from  regard  to  the  fact  that  the 
question  is  one  of  form,  and  therefore  one  on  which  unanimity  in  the  practice 
of  the  Court  is  expedient,  I  deem  it  my  duty  to  give  effect  to  this  view  rather 
than  my  own.  And  as  to  the  pursuer's  partial  success,  it  must  not  be  forgotten 
that  the  deduction  allowed  is  only  about  five  per  cent,  and  that  the  defenders 
state  various  objections  to  the  principle  of  the  account  as  well  as  to  its 
amount. 

''They  urge  next  that  the  pursuer  should  have,  as  requested  by  them, 
accepted  a  payment  to  account  and  sued  for  the  balance  in  the  Small  Debt 
Court.  I  am  unable  to  sustain  this  plea,  especially  having  regard  to  the  fact 
that  as  the  account  is  in  part  founded  on  a  written  obligation,  the  claim  could 
not  competently  have  been  brought  in  the  Small  Debt  Court.  Now  the  effect 
of  the  various  statutory  provisions  is  that  where  the  action  is  raised  in  the 
ordinary  Court  it  cannot  be  remitted  for  summary  trial  except  of  consent  of 
both  parties  ;  while  if  by  interim  decree,  or  otherwise,  the  amount  has  been 
rednced  to  below  £12,  then  the  case  cannot  be  remitted  for  summary  trial 
except  with  the  pursuer^s  consent.  If,  however,  he  unreasonably  refuse  such 
consent,  the  Court  may  eventually  ^ve  him  only  small  debt  expenses.  The 
Legislature  thus  seem,  as  is  reasonable,  to  have  left  it  to  the  pursuer  to  select 
his  forum. 

"  In  the  third  place,  the  defenders  say,  as  the  action  could  competently  have 
been  brought  in  the  Debts  Recovery  Court,  the  pursuer  can  claim  only  the  less 
expenses  of  that  Court.  This  is  a  more  serious  objection,  but  it  is  pleaded  too 
high.  The  3rd  section  of  the  Debts  Recovery  Act  declares  that  *  all  such 
actions  which  the  pursuers  thereof  shall  choose  to  have  heard  and  determined 
according  to  the  summary  mode  hereby  provided  shall,'  etc.  Now  the  phrase- 
ology of  this  section  seems  to  leave  the  pursuer  to  choose  whether  he  will  bring 
his  action  in  the  ordinary  or  the  Debts  Recovery  Court,  and  I  find  nothing 
elsewhere  in  the  statute  to  deprive  him  of  this  option.  By  the  5th  clause  the 
36th  section  of  the  Small  Debt  Act  is  incorporated  under  the  qualification  of 
j£50  for  £12  as  the  maximum  amount  of  tne  claim,  and  what  it  provides  is 
that  in  all  causes  wherein  the  debt  (if  of  a  kind  competent  to  be  sued  for  in  the 
Debts  Recovery  Court)  does  not  exceed  £60,  *  which  shall  in  future  be  brought 
or  carried  on  before  any  court  not  according  to  the  summary  form  herein  pro- 
vided, it  shall  be  lawful  for  the  judge  in  such  court  notwithstanding  to  allow 
no  other  or  higher  fees  *  than  those  of  the  Debts  Recovery  Court 

*'  Now  all  that  these  words  do  is  to  empower  me,  not  to  compel  me,  to  award 
only  debts  recovery  costs,  though  the  action  be  brought  in  the  ordinary  Court, 
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and  I  tbink  the  meaning  of  the  statute  is  that  I  ought  to  do  so  unless  the  eaie 
was  unsuited  to  the  lax  form  of  process  provided  by  the  Debts  Recovery  Act. 
If,  therefore,  a  pursuer  considers  that  his  case  is  one  that  requires  the  more 
thorough  proceaure  of  the  ordinary  Court,  or  that  it  is  one  which  the  Court 
under  the  powers  given  by  the  8th  section  would  probably  transfer  from  the 
Debts  Recovery  to  the  ordinary  Court,  either  because  of  the  nature  of  the  case 
or  of  the  nature  of  the  defence  or  counter-claim,  or  of  the  pecuniary  amount  put 
i  n  issue  by  it,  he  may  come  to  the  ordinary  Court  at  once.  But  in  the  present 
case  I  cannot  say  there  is  any  expediency  for  taking  such  a  course  even  sug- 
gested. The  claim  is  clearly  one  that  should  have  been  brought  in  the  Debts 
Recovery  Court,  and  therefore,  under  the  authorization  given  me  by  the  statute, 
I  only  allow  the  pursuer  debts  recovery  costs.  J.  M.  L." 

The  pursuer  appealed  and  claimed  ordinary  Court  expenses.  The  Sheri£f 
gave  effect  to  this  claim,  appending  the  following  note  to  his  judgment: — 

**Note. — No  question  here  was  raised  on  the  merits,  both  parties  having 
acquiesced  in  the  judgment  so  far  as  these  are  concerned.  The  question,  there- 
fore, is  one  simply  of  expenses.  The  Sheriff-Substitute  has  awarded  debts 
recovery  expenses  only,  and  the  question  now  is  whether  in  the  circumstances 
of  the  present  case  the  pursuer  is  not  entitled  to  those  of  the  ordinary  jCouit 
I  had  occasion  very  fully  to  consider  the  question  here  raised  in  the  case  of 
Sattray  v.  Taylor  (24th  July  1879),  and  in  the  note  thereto  appended  have  given 
the  reasons  for  the  result  at  which  I  arrived  at  very  great  length.  It  may  be 
sufficient  generally  to  refer  to  that  note  without  the  necessity  of  again  going 
into  it  in  the  present  case.  It  seems  to  me  that  the  Legislature  did  not  intend 
to  deprive  pursuers  of  their  option  to  make  choice  of  the  ordinary  Court  if  thej 
thought  fit,  thoush  undoubtedly  cases  may  arise  in  which  the  power  given 
to  award  only  debts  recovery  expenses  may  be  properly  exercised .  In  order, 
however,  to  warrant  the  exercise  of  this  power,  it  does  not  seem  to  be  sufficient 
that  the  action  might  have  been  competently  brought  in  the  Debts  Recovery 
Court,  but  it  seems  to  be  necessary  to  show  that  the  case  was  of  so  sim]^e  a 
kind  both  in  fact  and  law  as  to  render  the  use  of  the  ordinary  Court  altogether 
unnecessary  or  inappropriate .  In  the  present  case  the  action  is  raised  for  a 
tradesman's  account  and  concludes  for  over  ;£40.  The  pleadings  are  somewhat 
full,  but  not  more  so  than  perhaps  the  circumstances  warranted,  and  it  is  observ- 
able that  important  additions  were  made  in  the  record  at  adjustment.  Issoes 
were  raised  both  of  fact  and  law.  There  was  nothing  to  have  prevented  the  csm 
from  having  been  tried  in  the  Debts  Recovery  Court,  although  it  seems  to  me  to 
have  been  much  better  fitted  for  the  procedure  of  the  ordinary  roll,  and  one 
in  which  the  Sheriff-Substitute,  if  tne  case  had  been  raised  in  the  Debts 
Recovery  Court,  might  with  advantage  have  transferred  it  to  the  ordinary 
roll.  In  these  circumstances  I  see  no  ground  for  calling  in  question  the  pur- 
suer's judgment  in  availing  himself  of  the  option  which  the  law  gave  him  of 
having  his  case  tried  in  the  ordinary  manner.  There  was  nothing  indeed  to 
have  prevented  him  raising  his  action  before  the  Supreme  Court,  and  if  he 
had  done  so,  I  fail  to  see  tnat  he  would  not  have  been  entitled  to  the  full 
expenses  of  that  tribunal.  In  a  case  like  the  present,  to  refuse  ordinary  Court 
expenses  would  be  nothing  else  than  to  exercise  a  compulsitor  on  pursuers  to 
bring  similar  cases  in  the  Debts  Recovery  Court,  a  course  whicn  I  do  not 
think  was  in  contemplation  of  the  Legislature.  At  one  time  I  was  inclined 
to  have  modified  the  ordinary  Court  expenses,  but  on  full  consideration  it  does 
not  seem  to  me  that  that  course  would  be  equitable.  The  claim  made  was 
for  £40.  A  tender,  or  what  may  be  called  its  equivalent,  was  made  in  the 
defences  to  the  extent  of  £^4  odds.  But  it  will  be  observed  that  this  offer  was 
made  without  a  formal  withdrawal  of  the  statements  on  record  by  the  defenders 
that  the  pursuer's  work  was  not  performed  in  a  workmanlike  manner.  No 
tradesman  is  bound  to  lie  under  an  imputation  of  this  kind,  or  to  accept  any 
tender  coupled  with  such  a  suggestion.  The  event  showed  that  this  allegation 
was  altogether  unfoimded.  In  these  circumstances  it  seems  to  me  that  though 
the  pursuer  has  obtained  decree  as  craved  under  deduction  of  £Si,  audi  deduc- 
^^in  is  not  sufficient  to  warrant  any  modification  of  the  costs.         F.  W.  C." 


SHERIFF  COURT  REPORTER.  279 

Sheriff  Lkeb. 

BALLANTYNS  V.  BALLANTYNE. 

Aliment — Grandchild. — In  this  action  aliment  was  asked  for  an  infant  whose 
father  had  deserted  it  and  whose  mother  was  unable  to  support  it.  The 
defender,  who  was  its  paternal  grandfather,  pleaded  non-liability  and  poverty. 
The  Sheriff,  in  giving  judgment,  said  : — 

*'  The  first  plea  is  one  of  law,  and  it  is  bad.  A  man  is  bound  to  aliment,  if 
need  be,  not  only  his  own  children  but  their  lawful  children.  This  principle 
bas  been  recognised  in  one  or  two  cases,  of  which  the  most  apposite  are 
WiUon  V.  The  HeriUm  and  Kirk  Seseion  of  Cockpen  (18th  Feb.  1826)  and  Tail 
T.  White  (M.  Aliment,  App.  No.  3).  In  the  former  of  these  it  was  held,  on  a 
claim  by  a  widow  with  nve  children,  that  the  father  of  her  deceased  husband 
▼as  bound  to  aliment  the  children  of  their  mother  if  their  mother  could 
not  support  them  and  he  could.  'The  Court,'  says  the  report,  'were  of 
opinion  that  a  man's  obligation  to  support  his  ^ndchildren  was  equally 
strong  as  with  regard  to  his  own  children,  and  it  was  observed  that  if,  in 
the  present  case,  Wilson  could  have  received  the  children  into  his  house, 
hh  would  have  been  bound  to  have  done  so.'  The  second  case  I  have  men- 
tioned is  even  more  closely  in  point.  The  action  was  at  the  instance  of  a  woman 
whose  huslMind  had  deserted  her  against  her  husband's  father,  and  the  Court 
held  the  defender  bound  to  aliment  his  grandchild,  but  with  a  right  of  relief 
against  his  son  on  his  return.  And  as  matter  of  fact^  he  did  return  before 
decree.  I  am  therefore  of  opinion  that  the  defender  is  bound  to  aliment  his 
grandchild  if  it  is  needed  and  if  he  can  afford  it.  It  is  not  denied  that  it  is 
needed,  and  his  second  plea.  that  of  poverty,  is  one  of  decree.  In  the  circum- 
itances  of  the  parties  I  nx  tne  rate  of  aliment  at  one  shillmg  per  week,  and  the 
present  decree  will  be  for  twenty  weeks." 

Act, — Wilson. A  It — Brown. 
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Sheriff  Soott  Moncbieff. 

m'bobebt  v.  broadfieu)  &  coMPANT  AND  WATT. — March  29, 1881. 

Bankrupicv  Act,  1856,  sec.  12 — Mandatonf — Reconvention. — Crediton  dorni* 
ciled  in  England  employed  a  Scottish  lawyer  as  their  mandatory  to  recoyer  a 
debt  due  to  them  in  Scotland.  The  debt  was  recovered  and  paid  over  to  them 
under  certain  Sheriff  Court  proceedings.  A  Scottish  creditor  then  raised  a 
small  debt  action  against  the  mandatory  and  his  constituents,  under  which, 
founding  upon  the  12th  section  of  the  Bankruptcy  Act,  he  claimed  a  propor- 
tion of  Uie  sum  recovered.     Held  that  there  was  no  jurisdiction. 

The  facts  of  this  case  sufficiently  appear  from  the  following  judgment,  which 
was  nronounoed  by  the  Sheriff-Substitute : — 

*'  In  this  action  the  pursuer,  who  is  resident  in  Banffshire,  seeks  to  recover 
from  the  defenders  Broadfield  &  Company,  Newcastle,  the  sum  of  £2,  Ite.  lid. 
under  the  following  circumstances.  Broadfield  &  Company  obtained  a  sradl 
debt  decree  against  a  certain  Mr.  Horn,  which  they  followed  up  in  October 
last  by  poinding  and  selling  his  effects.  They  employed  in  those  proceedings 
the  defender  Alexander  Watt,  solicitor  in  Banff,  wtia  acted  as  their  mandatory, 
and  paid  over  to  them  the  proceeds  of  the  sale.  The  pursuer  is  also  a  creditor 
of  Mr.  Horn's,  holding  another  decree  acndnst  him  of  date  12th  October  1880. 
Founding  upon  the  1^  section  of  the  Bankruptcy  Act,  1856.  which  provides 
for  the  paiHrpeusu  ranking  of  diligence,  he  now  pleads  that  the  defenders  are 
bound  to  pay  to  him  the  proportion  of  the  free  proceeds  of  this  sale  correspond- 
ing to  the  amount  in  his  decree.  After  defining  the  period  within  which  this 
forirfoieu  ranking  of  arrestments  and  poindings  is  to  have  effect,  the  12th 
■ection  of  this  statute  enacts — (1)  that  any  creditor  who  produces  in  a  process 
Rlative  to  the  subject  of  such  airestment  or  poinding,  liquid  grounds  of  debt 
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or  decree  of  payment  within  such  period,  shall  be  in  as  good  a  position  as  if  he 
had  himself  arrested  or  poinded ;  and  (2)  that  if  the  arrester  or  the  poinder 
has  in  the  mean  time  carried  out  his  diligence  and  recovered  the  money,  he 
is  to  be  accountable  to  other  creditors  wno  may  establish  their  right  to  be 
ranked  pari  passUj  and  liable  to  actions  at  their  instance.     The  pursuer  founds 
upon  this  latter  provision,  and  were  the  defenders  all  subject  to  the  jurisdic- 
tion of  this  Court,  the  case  could  present  no  difficulty.     But  Broadfield  & 
Company  are,  as  I  have  stated,  resident  in  England,  and  not  personally  subject 
to  the  jurisdiction  of  the  Court,  and  of  course  they  have  not  been  cited 
personally  as  provided  for  by  the  SmaU  Debt  Act     All  that  has  been  done 
amounts  to  this :  Mr.  Watt,  who  acted  for  them  in  Octo1)er  last,  has  been  cited, 
and  it  is  said  that  he  forms  such  a  link  between  M'Robert  and  Broadfield  & 
Company  that  through  him  the  former  can  get  at  the  latter,  or  rather,  for  it 
just  comes  to  this,  the  pursuer  can  recover  uom  Mr.  Watt,  and  leave  him  to 
take  what  steps  he  pleases  against  his  constituents.     Now  it  appears  to  me 
that  were  the  pursuer's  argument  a  sound  one,  there  would  be  a  most  serious 
extension  of  the  liabilities  of  mandatories.    Take  the  case  which,  it  will  not  be 
disputed,  has  actually  occurred  here.    An  Enelish  firm  anxious  to  recover  a  debt 
in  Scotland  employs  a  Scottish  lawyer.   The  debt  is  recovered  in  due  legal  form, 
and  according  to  law  paid  over  b^  the  law}'er  to  his  clients.     The  common- 
sense  view  of  the  matter  surely  is,  that  a  connection  made  in  such  circum- 
stances between  agent  and  client  ceases  when  the  business  which  has  brought 
them  together  comes  to  an  end.    But  according  to  the  pursuer  this  is  not  the  case. 
The  lawyer  having  once  acted  for  these  Englishmen,  must  still  be  considered 
their  mandatory,  and  by  his  residence  in  Scotland  renders  his  constituents  as 
well  as  himself  subject  to  the  Scottish  Courts.     I  am  not  prepared  to  give 
effect  to  this  argument.    The  case  would  have  been  different  if  it  were  alleged 
that  Mr.  Watt  nas  done  anything  which  he  ought  not  to  have  done.     But  on 
the  contrary,  I  think  his  clients  might  have  had  good  reason  to  complain  had 
he  withheld  their  money  upon  the  chance  of  an  other  creditor  stepping  forward 
to  claim  a  share  of  it.     At  all  events,  imder  the  Small  Debt  Act  he  was  not 
bound  to  consign.     In  terms  of  the  12th  section  of  the  Bankruptcy  Act,  it  is 
the  poinding  creditor  who  is  to  be  liable  to  an  action,  but  Mr.  Watt  was  no 
creditor  of  tne  common  debtor.    Because  he  acted  in  a  professional  capacity  in 
October  last,  must  he  now  be  forced  into  the  position  of  a  defender  ?    I  think 
not    The  difficulty  which  I  feel  regarding  this  question  arises  from  the  fsct 
of  the  decision  qiioted  by  the  pursuer,  that  of  ^lack  dt  Knox  v.  EUis  d  Son* 
(7th  June  1805,  F.  C),  in  whicn,  under  somewhat  similar  circumstances,  the 
relevancy  of  an  action  was  sustained.    The  report,  after  the  primitive  fashion 
of  those  days,  does  not  afford  us  the  principles  of  the  decision.    This  plea, 
which  in  my  opinion  the  alleged  mandatory  is  entitled  to  take,  was  apparently 
not  raised,  while,  as  the  fund  upon  which  the  claim  was  made  had  been 
arrested  in  Scotland,  the  position  of  matters  was  somewhat  different  from  what 
I  understand  it  to  be  in  tne  present  case.     Certainly  the  original  proceedings 
had  not  been  taken  under  the  Small  Debt  Act.    Upon  the  whole,  although  not 
without  difficulty,  I  have  come  to  the  conclusion  that  the  pursuer  must  seek 
his  remedy  elsewhere." 


fLotts^  ot  (SngltBh,  ^merkan,  anb  Colonial  ^MtB, 


EVIDE27CB. — PurmivarU  o/Heraldt^  College— Legal  advitir, — ^A  pursuivant  of 
the  Heralds'  College  is  not  in  the  position  of  a  legal  adviser,  and  communicft- 
tions  passing  between  him  and  the  person  employing  him  in  reference  to  pedi- 
grees in  the  Heralds'  College  are  not  privileged,  and  he  is  entitled  to  be 
examined  in  reference  thereto. — Slade  v.  Tticker,  49  L.  J.  Rep.  Ck.  644. 
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THE  LAW  OF  BUILDING  EESTEICTIONS  IN 

FEU-RIGHTS.^ 

The  leading  rule  of  the  law  of  ownership  is  the  much-maligned 
maxim  that  a  man  is  entitled  to  do  as  he  likes  with  his  own.  This 
is  otherwise  called  the  rule  of  the  freedom  of  ownership.  He  may 
use  what  is  his  own,  or  abuse  it,  or  neglect  it;  he  may  sell  it,  pledge 
it,  bum  it,  blow  it  up,  miscrop  it,  inundate  it ;  and  he  may  will  it 
away  or  refntin  from  doing  so.  In  so  far  as  he  is  not  restrained  by 
law  or  paction,  he  may  dispose  of  it  in  any  of  these  ways,  or  in  any 
other  fashion  which  his  good  sense  or  caprice  may  suggest.  It  may 
be  that  the  time  will  come  when  he  will  be  restrained  more  widely 
than  he  is  now  in  some  directions ;  and  no  one  can  read  the  signs 
of  the  times  without  seeing  that  before  long  he  will  be  freed  from 
some  restraints  which  are  now  frequently  imposed  on  him,  such  as 
the  fetters  of  an  entail,  or  the  disabilities  of  a  liferenter. 

Now  the  sort  of  ownership  which  involves  in  the  fullest  degree 
this  liberty  of  action  is,  of  course,  that  which  is  one  and  undivided; 
in  other  words,  that  possessed  by  a  fee-simple  proprietor.  An  heir 
of  entail  in  possession  is  hampered  at  every  turn  by  the  nature  of 
his  right,  which  is  only  a  portion  of  the  full  estate  of  ownership. 
A  liferenter  has  even  less  in  his  power,  and  the  fiar  who  comes  into 
full  possession  on  the  liferenter*s  death  is,  during  the  subsistence 
of  the  liferent,  excluded  from  nearly  all  the  rights  of  a  proprietor. 
1  shall  not  complicate  the  present  inquiry  with  these  specialties. 
The  man  whom  we  are  to  suppose  ready  to  build  on  his  plot  of 
ground  shall  be  its  owner  in  fee-simple. 

I  have  said  that  he  may  be  restrained  in  the  full  disposal  or  use 
of  his  property  in  two  ways,  either  by  the  general  law  of  the  land 
or  by  paction.  The  law  restrains  him  in  either  of  two  ways.  The 
first  of  these  I  may  dismiss  in  a  single  sentence.    There  are  certain 

^  Substance  of  a  paper  read  before  the  Edinbtugh  Arcbitectoral  Association. 
VOL  XXV.  NO.  CCXCIV.— JUNE  1881.  X 
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rights  of  the  Crown  and  public  which  are  regarded  as  fundamental, 
and  which  he  is  bound  to  respect.  Besides  the  obligation  to  pay 
rates  and  taxes  in  respect  of  his  ownership,  he  may  be  compelled 
to  surrender  that  ownership  altogether,  in  the  whole  or  part  of  his 
land,  if  some  great  public  object  demand  the  sacrifice:  if,  for 
instance,  his  land  is  wanted  for  a  railway  or  canal.  And  if  his 
land  stretches  along  the  shore  of  the  sea,  or  the  banks  of  a  navigable 
river,  there  are  certain  public  uses  of  the  foreshore  which  he  can- 
not object  to,  whether  that  debatable  land  belongs  to  him,  as  it 
usually  does,  or  not. 

-  The  other,  and  by  far  the  more  important  mode  in  which  the 
owner  of  lands  or  houses  is  restrained  in  his  use  of  them,  is  by 
what  is  known  as  the  law  of  neighbourhood.  The  old  question. 
Who  is  my  neighbour  ?  is  just  as  important  in  our  land  law  as  it  is 
in  Christian  casuistry,  and  the  answer  to  it  proceeds  on  the  same 
lines  in  both  cases.  In  the  parable  the  answer  seems  to  be,  Every 
one  who  may  be  affected  prejudicially  or  beneficially  by  my  acts 
or  omissions.  In  the  law  of  real  property  he  is  my  neighbour 
whose  property  may  be  injuriously  or  beneficially  affected  by  act'* 
done  or  omitted  on  mine.  Of  course  so  long  as  the  realms  of 
morals  and  law  fail  to  be  co-extensive,  there  must  be  a  material 
difference  in  the  mode  in  which  these  maxims  can  be  applied,  but 
you  have  there  something  like  an  approximation  to  the  truth.  Or 
take  another  illustration.  The  golden  rule  stands  thus,  "  Do  unto 
others  as  ye  would  that  they  should  do  to  you."  And  the  old 
Eoman  rule  of  neighbourhood,  adapted  in  all  civilized  systems  of 
jurisprudence,  is  " Sic  iitere  tuo,  ut  aliennm  non  kedas"  " So  use 
your  own  property  as  not  to  injure  another's."  A  case  which 
recently  came  up  in  Westminster  illustrates  the  two  maxims  in  a 
punning  rhyme.^  A  cemetery  marched  with  a  horse-paddock,  and  a 
horse  confined  in  the  latter  died  from  the  effects  of  eating  the  t^ngs 
of  a  yew-tree  which  had  poked  through  a  railing  that  formed  part 
of  the  fence.  The  owners  of  the  cemetery  were  found  liable  in 
damages,  and  the  case  was  thus  summarized: — 

^  As  thou  wouldst  have  thy  neighbour  do,  that  do  thou  even  bo, 
Ut  alienum  non  Isedas,  sic  ut^e  tuo. 
i,e.  Across  thy  neighbour's  march  don't  let  thy  yew-tree  grow." 

And  now  let  us  take  another  step.  The  law  of  the  land,  apart 
altogether  from  agreement  between  neighbours,  protects  them  against 
each  other  in  two  ways,  and  in  two  only.  These  are  the  common 
law  of  nuisance,  and  the  various  statutes,  now  an  unwieldy  mass, 
which  either  supplement  that  law  or  apply  specially  to  populous 
places.  Of  these  modern  statutes,  the  first  feort  is  well  represented 
by  the  Public  Health  Act,  and  the  latter  by  the  General  Police 
Act,  usually  called  the  Lindsay  Act,  and  by  such  special  Acts  as 

^  Ciewhurst  v.  Amersham  Burial  Board,  L.  B.  4,  Ex.  D.  5. 


THE  LAW   OF  BUILDING  KESTRICTIONS  IN  FEU-RIGHTS.        283 

those  ^hich  regulate  tLe  local  government  of  towns  like  Edinburgh 
and  Glasgow. 

Another  step  brings  us  very  close  to  our  special  subject.  Land- 
owners are  not  compelled  to  rest  satisfied  with  the  provisions 
which  the  common  law  or  statute  has  made  in  their  favour.  They 
may  if  they  choose  set  up  a  law  of  their  own  by  means  of  special 
paction  or  agreement,  in  derogation  or  in  supplement  of  what  the 
ordinary  law  would  have  given  them.  Certain  special  agreements 
of  this  kind  are  so  familiar  to  everybody  and  so  well  known  to  the 
law  that  they  are  privileged  in  certain  ways,  especially  in  the 
mode  of  proving  their  existenca  These  are  called  servitudes  in 
the  narrower  sense  of  the  term,  and  are  concerned  with  right  of 
passage,  aqueduct  and  pasturage,  and  with  light,  height  of  build- 
ings, and  a  few  other  matters.  Besides  these,  and  frequently 
inclusive  of  some  of  these,  a  superior  in  feuing  out  land,  or  the 
vendor  of  land  subject  to  a  ground  annual  reserved,  may  insert 
certain  stipulations  in  the  deed  of  conveyance  for  the  purpose  of 
controlling  the  purchaser  and  his  successors  in  their  use  of  the  land. 
And  the  most  common  of  these  are  the  building  restrictions  which 
form  the  subject  of  the  present  paper. 

We  have  seen,  then,  that  these  restrictions  in  the  scheme  of  our 
law  are  part  of  the  law  of  neighbourhood  (for,  as  we  shaU  see,  some 
sort  of  interest  is  required  for  their  enforcement) ;  they  depend 
solely  on  paction  or  agreement ;  they  control  a  proprietor's  natural 
power  of  disposal ;  they  do  so  independently  of,  and  in  addition  to, 
any  limitations,  incident  to  the  amount  of  the  estate  as  less  than 
fee-simple,  or  involved  in  the  right  of  the  Crown  or  public ;  they 
do  so  over  and  above  the  limitations  contained  in  the  law  of 
nuisance,  and  in  the  statutory  regulations  of  local  or  civil  govern- 
ment; and  finally,  they  overlap  and  stretch  beyond  the  ordinary 
restrictions  of  the  known  predial  servitudes. 

Having  thus  attempted  to  settle  the  place  of  these  restrictions 
in  our  law,  I  now  turn  to  four  questions  which  have  given  much 
trouble  to  our  Courts.  These  are :  What  sort  of  restrictions  will 
the  law  recognise  and  enforce?  How  can  these  restrictions  be 
effectually  constituted  ?  How  are  they  to  be  construed  ?  and  Who 
is  entitled  to  enforce  them  ?  I  propose  to  say  a  few  words  on 
these  questions  in  their  order. 

L  It  must  be  obvious  that  a  vendor  of  land  is  not  entitled  to 
bind  a  purchaser  and  all  his  successors  to  the  end  of  time  by  any 
sort  of  conditions  which  his  own  caprice  or  his  peculiar  fads  may 
dictate ;  and  it  is  also  quite  clear  that  unless  he  contrives  to  impose 
his  will  not  only  on  his  immediate  vendee,  but  also  on  all  who  shall 
succeed  to  the  subject  by  purchase  or  inheritance,  he  will  fail  in  his 
object,  seeing  that  the  first  purchaser  would,  the  day  after  acquiring 
the  subject,  be  at  liberty  to  sell,  omitting,  cmd  thereby  annihilating, 
the  limitations.  There  are  certain  conveyancing  requisites,  into 
which  we  need  not  now  enter,  for  obtaining  the  necessary  character 
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of  pennanency.  But  besides  these,  there  are  other  requisites  which 
do  not  involve  any  legal  technicality.  It  must  be  clear  from  the 
conveyance  that  the  condition  is  meant  to  "  run  with  the  land " 
that  is  to  say,  to  be  binding  on  all  persons  into  whose  hands  the 
land  shall  fall,  and  not  on  the  purchaser  and  his  heirs  only.  Thus 
I  sell  to  a  person  a  patch  of  ground  on  condition  that  he  build  a 
fence  along  one  of  its  boundaries.  In  doing  so  I  make  a  simple 
contract  with  him  personally,  relying  on  his  personal  credit;  in 
other  words,  the  obligation  he  comes  under  is  really  part  of  the 
price.  But  if  I  bind  him  and  his  successors  to  erect  a  house  of 
a  certain  value,  size,  or  elevation,  and  to  maintain  it  in  all  time 
coming  in  order  to  secure  my  feu-duty,  I  raise  a  real  condition,  a 
condition  that  runs  with  the  land,  a  condition  which  becomes  for 
ever  after  the  law  of  the  feu.  Next,  I  am  not  entitled  to  demand 
anything  of  him  or  his  successors  that  is  contrary  to  law  or  incon- 
sistent with  the  nature  of  building  property,  or  useless,  or  vexatious, 
or  contrary  to  public  policy.  Thus  it  was  long  doubtful  whether  a 
superior  was  entitled  to  retain  a  right  of  pre-emption  in  case  his 
feuar  wished  to  dispose  of  the  ground  feued.  And  in  the  recent 
case  of  the  Grangemouth  feuars  it  was,  I  believe,  one  of  the  reasons 
for  which  the  Court  repelled  Lord  Zetland's  claim  to  put  down 
public-houses  in  that  town,  that  he  might  thereby  be  in  a  position 
to  embarrass  legitimate  trade,  and,  if  he  chose,  to  set  up  at  any 
time  a  monopoly  of  the  spirit  trade  in  a  few  hands,  with,  no  doubt, 
immense  profit  to  himself.  The  same  case  illustrates  the  third 
requisite  (to  which  we  shall  have  to  return  further  on),  that  the 
superior,  or  the  party  in  whose  favour  the  condition  is  conceived, 
must  have  an  interest  to  enforce  it.  It  is  usual,  in  order  to  make 
assurance  doubly  sure,  to  insert  clauses  in  the  deed  of  conveyance 
stipulating  that  these  conditions  shall  be  inserted  in  all  Mure 
transmissions  of  the  subject,  and  that  if  that  is  not  done  the  trans- 
mission shall  be  of  no  force  or  effect.  But  this  is  not  necessaty. 
All  that  is  needed  is  that  the  requisites  above  mentioned  should 
clearly  concur.  It  is  obvious  that  there  may  be  cases  in  which  the 
character  of  permanency  in  the  restriction  is  so  clearly  marked  that 
there  can  be  no  manner  of  doubt  that  it  was  intended  to  run  with 
the  land,  into  whose  hands  soever  the  land  might  pass ;  and  on  the 
other  hand,  that  there  may  be  cases  in  which  the  condition  may  be 
wiped  off  at  one  swoop,  and  in  which  it  is  therefore  of  the  most 
personal  and  temporary  kind.  Between  these  extremes  lie  many 
cases  in  which  the  stipulations  I  have  referred  to  are  useful,  as 
indicating  what  the  original  parties  really  meant. 

II.  Passing  to  another  question,  we  may  now  Consider  in  what 
way  these  building  conditions  may  be  effectually  constituted.  It 
needs  nothing  more  than  an  ordinary  acquaintance  with  business 
to  be  able  to  answer  at  once  that  the  proper  way  to  set  up  such 
conditions  is  to  insert  them  in  the  body  of  the  conveyance  which 
transfers  the  land.     And  every  competent  solicitor  will,  if  he 
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means  to  impose  any  conditions,  be  sure  to  see  that  this  is  done. 
There  is  no  doubt  then  that  conditions  are  meant.  But  a  long 
series  of  cases  in  our  law  has  turned  on  the  question  whether  such 
conditions  have  been  effectually  imposed  by  means  of  plans.  No 
one  ever  doubted  that  if  a  plan  were  incorporated  in  the  deed  of 
conveyance,  so  as  to  be  part  and  parcel  of  it  (just  as  if  in  the  deed 
itself  there  had  been  a  description  verbally  and  not  graphically), 
and  if  the  plan  plainly  indicated  some  lawful  condition,  the  restric- 
tion was  effectually  imposed.  The  question,  however,  was  often  a 
delicate  one  whether  these  requisites  had  been  observed. 

The  first  decision  was  that  which  preserved  the  south  side  of 
Edinburgh's  unrivalled  boulevard,  Princes  Street,  from  desecra- 
tion by  building.^  Shortly  after  the  middle  of  last  century  the 
Town  Council  of  Edinburgh  obtained  Acts  of  Parliament  to  enable 
them,  among  other  things,  to  enlarge  and  beautify  the  town  by 
opening  new  streets  to  the  north  and  south,  removing  the  markets 
and  shambles  (which  lay  on  the  side  of  the  Nor'  Loch),  and  turning 
the  Nor*  Loch  itself  into  a  canal  with  walks  and  terraces  on  each 
side.  The  plan  drawn  out  by  the  Town  Council  and  shown  to 
the  feuars  indicated  the  Princes  Street  Gardens  as  laid  out  for 
pleasure-grounds  and  walks.  The  advertisements  assured  feuars 
that  they  should  have  perpetual  right  over  the  grounds  between 
their  feus  and  the  canal,  under  the  proviso  that  no  building  should 
be  erected  there.  The  charters  which  followed  were  silent  on  the 
subject.  The  Council  were  going  on  to  build  on  these  gardens 
when  the  feuars  raised  a  suspension  and  interdict.  The  case  went 
to  the  House  of  Lords,  where  the  Bill  was  passed.  Probably  this 
was  right  enough,  since  the  effect  of  that  judgment  was  merely 
to  let  the  question  into  the  Court  of  Session  so  as  to  have  it 
deliberately  tried.  But  Lord  Mansfield  in  the  House  of  Lords 
made  some  very  strong  remarks,  which  have  been  since  then 
generally  recognised  as  unsound  in  law.  His  Lordship,  though  he 
liked  ill  to  be  reminded  of  his  Scottish  extraction  and  his  Scottish 
Jacobite  relatives,  was  a  Scotchman  after  all,  and  withal  a  man  of 
taste.  He  spoke  of  the  acts  of  the  Town  Council  as  a  "  low  device 
unworthy  of  the  meanest  committee  of  city  lairds  in  the  nation," 
and  of  their  sinking  into  a  burgh  committee — '* profit  is  the  word  " 
— forgetful  of  their  character  as  the  first  corporation  in  North 
Britain;  and  he  closed  a  fervid  oration  by  hoping  that  nothing 
more  would  be  heard  of  the  matter.  The  Town  Council,  in  fact, 
took  such  a  scare  when  they  got  word  of  these  fulminations  from  the 
Bench  that  nothing  more  was  heard  of  the  matter.  It  must  be 
admitted,  however,  that  one  chief  beauty  of  our  town  was  pre- 
served to  us  more  by  hot  eloquence  than  by  pure  reason. 

It  was  reserved  to  Lord  Chancellor  Eldon  to  correct  the  law  of 
the  great  Chief  Justice,  and  the  occasion  was  the  feuing  out  of 

*  Deas  V.  Magistrates  of  Edinburgh,  1772,  2  Pat.  259. 
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York  Place  in  the  same  city.^  The  land  belonged  partly  to  the 
Town  Council  and  partly  to  the  Governors  of  Heriot's  Hospital 
These  two  bodies  combined  for  the  purpose  of  feuing  out  their 
respective  parcels,  and  exhibited  to  proposing  feuars,  and  in  the 
articles  of  roup  expressly  referred  to,  a  plan  of  the  street  which 
was  supposed  to  represent  certain  old  buUdings  (not  belonging  to 
either)  as  taken  down,  so  as  to  make  the  street  of  equal  breadth 
through  its  whole  extent.  Nothing  was  said  about  this  in  the 
charters,  nor  was  the  plan  referred  to  therein.  The  decision  was 
that  the  superiors  were  not  bound  to  buy  up  and  remove  these 
buildings,  seeing  that  mere  exhibition  of  a  plan  was  no  contract, 
and  that  the  charter,  as  the  final  binding  deed,  could  alone  be 
regarded.  Our  readers  may  remember  that  the  same  was  held 
about  ten  years  ago  in  the  case  of  some  alterations  which  the 
Messrs.  Croall  contemplated  in  a  house  in  Charlotte  Square.'  In 
none  of  these  cases  was  the  plan  referred  to  in  the  charter,  or 
even  (what  would  come  to  the  same  thing)  indorsed  on  it  and 
signed.  Questions  of  more  delicacy  arise,  when  there  is  such  a 
reference  and  yet  a  doubt  is  moved,  as  to  whether  it  is  intended  to 
introduce  a  condition  as  part  of  the  contract  between  the  original 
parties  and  their  successors.  I  shall  take  two  examples  (both  from 
Edinburgh)  of  the  different  ways  in  which  such  questions  have 
been  answered.  When  the  New  Club  was  instituted  early  in  the 
century,  its  first  local  habitation  was  on  the  south  side  of  St 
Andrew  Square,  in  a  house  which  was  flanked  by  the  dwelling- 
houses  of  the  famous  Dr.  Gregory  and  Mr.  Gordon  of  Cluny. 
When  these  houses  were  built  the  general  feuing-plan  of  the  New 
Town  showed  the  houses  on  that  side  of  the  square  as  set  in  a  line, 
and  behind  each  a  certain  space  delineated  as  open  or  garden 
ground.  That  house  which  afterwards  became  the  Club-House 
was  marked  N  on  this  plan,  and  the  charter  which  conveyed  the 
building-stance  spoke  of  it  as  "  in  form  of  area,  letter  N,  lying  on 
the  south  side  of  St.  Andrew  Square."  Mr.  Gordon  sought  to 
prevent  the  Club  from  converting  stables,  which  had  originally 
stood  on  the  back  area,  into  Club  premises,  with  accesses  thereto. 
There  was  here  an  undoubted  incorporation  of  the  plan  on  the 
charter,  yet  it  was  held  that  this  was  only  to  the  effect  of  indicating 
the  boundaries  of  the  feu,  and  had  nothing  to  do  with  a  restriction 
against  building.^  In  contrast  to  this,  take  another  case,  decided 
about  the  same  date,  and  relating  to  the  rival  square  farther  west* 
A  general  plan  and  elevation  of  Charlotte  Square  was  made  out 
and  exhibited  to  all  intending  feuars.  It  was  provided  in  the 
articles  of  roup  that  the  general  plan  should  be  signed  before 
building  was  commenced,  and  the  plan  so  signed  was  referred  to 
in  the  charter  of  a  feuar  who  was  in  the  course  of  making  a  con- 

1  Heriot's  Hospital  v,  Gibson,  1809,  18  F.  C.  25,  note,  rev.  1814, 2  Dow,  301. 

2  Croall  V.  Magistrates  of  Edinburgh,  1870,  9  Macph.  323. 

3  Gordon  v.  Marjoribanks,  1814,  18  F.  C.  26,  note;  aff.  1818,  6  Dow,  87. 

*  Dirom  v.  Butterworth,  1812, 18  F.  C.  26,  note,  and  see  6  Pat.  368, 6  Dow,  110. 
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siderable  deviation.  The  famous  architect  Bobert  Adam  had 
designed  what  was  called  a  "  palace  front "  on  the  east  side  of  the 
square,  and  the  deviation  threatened  to  introduce  what  Lord 
Meadowbank  called  a  "  disgusting  deformity,"  by  placing  the  door 
of  the  centre  house  at  one  end  of  the  house  instead  of  the  middle, 
and  inserting  a  window  where  the  door  ought  to  have  been.  The 
innovating  feuar  was  stopped  by  the  Court  on  the  complaint  of 
feuars  who  were  also  bound  by  the  plan,  which  clearly  pointed  out 
the  obligations  undertaken  by  them  all.  On  similar  principles  the 
height  of  houses  in  India  Street  was  in  1825  restricted  to  forty-six 
feet,^  and  the  frontage  of  Wemyss  Place  was  in  1831  thrown  back 
twenty  feet  from  Queen  Street  Gardens.^  The  general  result  of  these 
decisions  as  to  plans  is  that  care  should  be  taken  to  have  them 
effectually  made  part  and  parcel  of  the  ultimate  deed  of  convey- 
ance, which  supersedes  verbal  communings,  missives  of  sale,  articles 
of  roup,  and  other  preliminary  documents;  and  further,  that  if  they 
are  intended  to  infer  a  restriction,  the  intention  should  be  made 
absolutely  clear  and  indisputable. 

III.  In  the  third  place,  let  us  look  at  the  mode  in  which  the 
Court  of  Session  has  been  in  the  habit  of  construing  these  build- 
ing restrictions,  after  it  has  satisfied  itself  that  they  are  proper  to 
be  enforced  and  properly  constituted  by  the  titles  of  the  parties. 
Ownership,  as  was  mentioned  above,  subject  to  the  limitations  I 
have  already  referred  to,  involves  freedom  of  disposal,  exclusive  of 
the  interference  of  others,  and  absolute  in  measure.  If  a  person, 
not  being  the  owner,  desires  to  limit  this  freedom,  he  must  make  up 
his  mind  to  find  the  presumption  against  him,  and  to  be  compelled 
to  make  out  his  case,  every  step  in  it  plumply  and  fairly,  with 
nothing  in  his  favour  except  the  plain  words  of  the  titles  or  the 
inevitable  purport  of  relative  plans.  In  other  words,  restrictions 
of  this  sort  are  subjected  to  a  strict  construction.  Here  again  I 
hope  to  be  able  to  confine  my  illustrations  to  the  city  of  Edinburgh. 
And  the  first  of  them  takes  us  back  again  to  the  genesis  of  the 
New  Town,  about  the  year  1770.^  About  forty  years  before  that, 
Heriot's  Hospital  feued  out  five  acres  of  the  land  on  which  St. 
James  Square  is  now  built,  on  condition  that  it  should  "  not  be 
leisom  to  the "  feuar  and  his  successors  "  to  dig  for  stones,  coal, 
sand,  or  any  other  thing  within  the  said  groimd,  nor  to  use  the  same 
in  any  other  way  than  by  the  ordinary  labour  of  plough  and  spade, 
without  the  consent  of  the  granters."  This  stipulation  clearly 
shows  how  little  it  was  in  contemplation  in  1734  that  this  plot  of 
ground  was  so  soon  to  become  the  centre  of  a  large  city.  But  it 
shows  no  more.  There  is  no  prohibition,  express  or  even  unavoid- 
ably implied,  against  covering  the  land  with  buildings ;  and  so  the 
Court  accordingly  held,  with  the  result  we  now  behold.     Agadn,  the 

^  Cockbum  v.  Wallace,  1825,  4  S.  128,  alt.  2  W.  S.  293. 

^  Fowlers  v.  Commercial  Bank,  1831,  9  S.  705. 

'  Heriot's  Hospital  v.  Ferguson,  1773,  M.  12817,  aflf.  3  Pat  674. 
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titles  of  Nos.  28  and  29  St.  Andrew  Square,  on  the  north  side,  con- 
tained a  condition  conceived  in  favour  of  Nos.  26  and  27,  that  no 
alteration  should  be  made  in  the  outward  appearance  of  the  houses 
already  built,  and  that  no  other  buildings  should  be  erected  on  any 
part  of  the  areas  granted  out  excepting  stables  and  coach-houses, 
or  other  offices  to  be  built  on  a  line  with  offices  already  erected  on 
No.  26,  and  lower  by  four  to  six  feet  than  these  last.  It  was  held 
both  here  and  in  the  House  of  Lords  that  nothing  was  meant  to  be 
said  about  the  use  of  these  back  premises,  and  that  they  might  be 
converted  from — ^house  offices  into  a  painter's  shop  or  to  any  other 
use  not  inferring  nuisance,  so  long  as  the  height,  site,  and  appearance 
were  maintained.^  Within  a  stone-cast  of  these  premises  stands  No.  2 
Queen  Street,  and  round  the  comer  from  it  is  No.  10  North  St.  David 
Street.  Their  back-greens  adjoin,  the  comer  house  which  comes 
between  them  having  no  back-green.  Former  proprietors  of  the 
two  first  houses  agreed  that  he  of  St.  David  Street  should  erect  a 
small  building  or  cellar  on  his  back  area,  with  a  window  looking 
into  the  back-ground  of  the  other,  but  that  the  said  building  should 
be  only  one  storey  in  height.  This  was  held  not  to  prevent  the 
erection  on  this  building  of  a  chimney  thirty  inches  square  and  reach- 
ing to  the  roof  of  the  adjoining  house,  to  act  as  the  smoke-flne  of 
a  steam-engine.^  The  mention  of  a  corner  house  recalls  the 
rule  which  obtains  when  there  is  a  limitation  as  to  the  height  of 
houses  in  one  street,  but  not  in  the  next  street  which  meets  the 
first  at  an  angle.  The  limitation  does  not  apply  to  that  part  of  the 
comer  building  which,  properly  speaking,  fronts  to  and  enters  from 
the  unrestricted  street  and  only  presents  its  side  to  the  other.' 

But  no  Court  is  so  wedded  to  a  presumption,  such  as  the  present, 
as  to  warp  and  twist  plain  words  in  favour  of  the  freedom  of 
ownership.  A  proof  of  this  is  furnished  by  the  comer  house 
between  Queen  Street  and  St.  David  Street  already  mentioned, 
which  was  the  subject  of  litigation  fifty  years  before  its  neighbours 
on  each  side  fell  out.  Its  owner,  in  the  interests  of  the  light,  air, 
and  prospect  of  the  adjoining  houses,  was  by  his  titles  prohibited 
from  building  on  his  front  area  "  except  one  or  more  little  houses, 
a  stable,  or  any  other  small  buildings  for  the  conveniency  of  his 
dwelling-house."  He  wanted  to  strike  out  shops,  but  was  told  by 
the  Court  that  his  titles  were  dead  against  him  and  could  not  be 
got  over,  though  he  might  under  them  erect  buildings  much  more 
offensive  than  shops.*  About  the  same  time  the  same  person 
seems  to  have  had  a  house  in  Dundas  Street  under  titles  which 
provided  that  the  roofs  of  any  buildings  on  the  back  area  should 
not  be  higher  than  the  joists  of  the  parlour  floor,  and  to  have 
spent  a  good  deal  of  money  in  the  Court  before  he  was  satisfied 

1  BoBwell  V.  Inglia,  1848,  10  D.  888 ;  aff.  6  B.  Ap.  427. 
«  Banks  &  Company  v.  Walker,  1874,  1  Ret,  981. 
'  Alexander  v.  Stobo,  1871,  9  Macph.  599. 
*  GreenhiU  v.  Allan,  1825,  4  S.  160. 
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that  the  restriction  meant  what  it  said,  and  that  it  did  not  mean 
the  joists  of  the  roof  of  the  parlour  storey.^ 

We  now  return  up  hill  to  St  Andrew's  Church.  It  is  protected 
to  the  west  and  behind  by  a  servitude  or  restriction  against  the 
proprietors  on  these  sides  erecting  any  building  whatever  nearer  to 
the  church  than  twenty-five  feet  from  the  line  of  the  extremity  of  tlie 
elliptic  part  of  the  church.  An  owner  to  the  back,  who  was  a  plumber, 
erected  close  to  the  church  a  flat-roofed  shed  supported  by  iron 
pillars  resting  on  but  not  fixed  in  the  ground,  and  maintained  that 
this  was  not  a  building  in  the  sense  of  the  restriction.  The  Lord 
Ordinary  thought  he  was  right;  and  the  Inner  House  were  so 
puzzled  that  they  paid  the  locality  the  unusual  compliment  of  a 
formal  visit  After  which  they  decided  with  great  justice  that  the 
erection  was  a  building  and  must  be  removed.  That  was  in  1833.* 
SLx  years  before,  the  same  proprietor  had  built,  entirely  under- 
ground, a  cellar  connected  with  his  premises  behind  the  church. 
No  objection  was  taken  till  1856,  when  his  successor  began  to  use 
the  cellar  as  a  furnace  and  boiler  house,  carrying  the  flue  into  the 
gable  of  his  principal  house.  The  Court  had  no  difficulty,  when  the 
case  came  before  them,  in  holding  that  "  erect "  did  not  mean  raise 
above  ground,  that  the  cellar  was  a  building,  and  that  it,  like  its 
predecessor,  must  be  removed.  It  would  probably  have  been 
differently  held  if  it  could  have  been  shown  that  the  sole  purpose 
of  the  restriction  was  to  preserve  light^ 

These  are,  I  think,  all  the  Edinburgh  cases  which  illustrate  the 
construction  of  restrictions  contained  in  the  charters  themselves. 
I  shall  only  cite  two  more  on  this  subject  of  construction  in  order 
to  show  how  plans,  incorporated  into  the  formal  title-deeds,  are 
interpreted.  Our  readers  may  remember  that  Carlton  Terrace,  on 
the  slope  of  the  Calton  Hill,  consists  of  a  handsome  arc  of  nineteen 
dwelling-houses  and  as  many  lots  behind  reached  by  a  meuse  lane, 
which  were  intended  at  the  option  of  feuars  to  be  accessory  to 
the  front  tenements.  Two  of  these  back  lots  were  purchased, 
separately  from  the  corresponding  houses  in  front,  by  a  coach-hirer, 
on  condition,  as  to  each  of  them,  that  it  should  be  applied  to  no 
other  purpose  than  for  stables,  coach-houses,  washing-houses,  or 
other  office-houses;  and  he  was  very  strictly  bound  down  to  an 
elevation  shown  in  a  relative  plan  which  indicated  that  each 
stance  should  contain  a  stable  and  coach-house  with  loft  above. 
In  spite  of  this  it  was  held  that  he  was  entitled  to  use  one  of  his 
feus  entirely  for  a  stable  and  loft  and  the  other  for  a  coach-house, 
and  that  so  far  the  plan  was  not  to  be  strictly  adhered  to,  since  its 
purpose  was  sufiBciently  attained  by  this  rearrangement  But  he 
was  not  allowed  to  convert  the  loft  above  the  coach-house  into  a 
dwelling-house  independent  of  and  not  accessory  (like  a  groom's 

*  Greenhill  v.  Forrester,  1824,  3  S.  325. 

>  Magistrates  of  Edinburgh  v.  Brown,  1833,  US.  266. 

s  Magistrates  of  Edinburgh  v.  Paton  &  Ritchie,  1858,  20  D.  731. 
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loft)  to  the  stable,  and  a  separate  entrance  and  windows  constmcted 
for  that  purpose  were  ordered  to  be  blocked  up.  The  gable  wall 
which  abutted  on  the  meuse  lane  was  shown  as  a  dead  wall  in  the 
elevation;  an  opening  made  in  it  for  the  reception  of  hay  into 
the  loft  was  complained  of  as  likely  to  cause  a  block  in  the  lane; 
and  here  also  the  plan  was  enforced.^  We  see,  therefore,  that  the 
Court  has  sometimes  to  discriminate  very  nicely  between  a  material 
and  a  trifling  deviation  from  a  binding  plan.  The  house  at  the 
south-west  corner  of  Great  King  Street  and  Dundas  Street  furnishes 
another  example  of  the  same  sort.  The  title-deeds  stipulated 
that  there  should  be  an  advanced  sunk  area,  conform  to  a  given 
plan,  with  a  good  iron  railing.  This  was  held  to  strike  at  the 
projection  of  a  shop  front  of  about  six  and  a  half  feet  into  the  area 
shown  on  the  plan,  and  to  the  "platting"  over  of  the  part  of  the 
area  which  remained.  But  it  seems  to  have  been  admitted  that 
in  the  case  of  adjoining  buildings  their  conversion  from  dwelling- 
houses  into  shops  whose  front  projected  about  a  foot  beyond  the 
line  laid  down  in  the  plan  was  too  small  a  matter  to  trouble  the 
Court  with,  more  especially  as  the  change  was  acquiesced  in  at  the 
time  it  was  made.^ 

IV.  This  last  remark  leads  by  a  natural  transition  to  the  last 
question  which  I  proposed  to  consider.  It  is  this.  Who  is  entitled 
to  enforce  these  restrictions,  in  the  event  of  an  attempt  to  infringe 
them,  whether  inchoate  or  actually  accomplished  ?  It  must  be 
abundantly  evident  that  no  third  party  will  be  entitled  to  walk 
into  the  Outer  House  and  say,  "I  am  much  interested  in  the 
beauty  of  our  fair  city,  and  here  I  have  by  the  ear  a  Vandal  house- 
owner  who  means  to  turn  its  beauty  into  hideousness  and  its  gloiy 
into  shame,  so  far  as  his  ability  goes,  by  converting  his  house  front 
into  an  arrangement  in  blue  and  gold,  and  thrusting  out  into  the 
vista  of  Pitt  Street  a  jim-crack,  iron  and  timber  shop  front,  and 
thus  breaking  my  view  of  the  coast  of  Fife."  If  such  a  claim  must 
clearly  be  repelled,  the  question  arises,  on  what  principle  the  title 
to  sue  in  such  cases  can  be  regulated.  Since  I  should  be  unable 
to  confine  my  illustrations,  as  I  have  attempted  hitherto  to  confine 
them,  to  the  city  of  Edinburgh,  it  will,  I  think,  be  most  con- 
venient to  state  shortly  the  result  of  a  great  deal  of  litigation— of 
which  we  have  by  no  means  seen  the  end  even  now — without 
entering  into  any  detail  of  special  cases. 

The  rule  which  has  been  thence  evolved  is  that  the  person  desir- 
ing to  enforce  such  restrictions  must  have  a  distinct  and  intelligible 
interest  in  doing  so.  It  may  not  be  going  too  far  to  add  that  the 
interest  must  be  a  patrimonial  or  pecuniary  one ;  in  other  words, 
that  infringement  of  the  conditions  in  question  may  afiTect  the 
pockets  of  the  objector.  So  long  as  that  is  the  case,  it  is  no  answer 
to  say  that  the  objection  is  merely  aesthetic  or  sentimental;  for 

1  Skinner  v.  Diey,  1855,  18  D.  158. 

>  Magistrates  of  Edinbiu:gh  v.  Macfarlane,  1857,  20  D.  156. 
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art  and  sentiment  fetch  money  nowadays.  While  this  rule  is 
universal,  a  distinction  must  be  drawn  in  the  way  in  which  it  is 
applied  in  two  very  dififerent  cases.  The  original  superior  or  vendor 
and  his  successors  have  entered  into  an  express  contract  with  the 
feuar  or  original  purchaser  and  his  successors,  part  of  which  is  one 
of  the  builcSng  restrictions  we  have  been  considering  in  this  paper. 
There  is  therefore  a  certain  presumption  that  what  these  granters 
thought  it  worth  while  to  stipulate  for  themselves  and  their 
successors  in  all  time  coming  must  have  been  of  some  value  at 
the  time,  and  may  probably  continue  to  be  so  permanently.  As 
between  these  parties,  such  conditions  will  as  a  rule  be  enforced,  as 
matter  of  express  contract,  since  there  is  what  is  called  "  privity  of 
contract "  between  them,  unless  there  be  some  blot,  such  as  I  have 
indicated,  arising  from  vagueness,  uncertainty,  or  inconsistency  with 
ordinary  morality  or  public  policy. 

In  the  ordinary  case,  the  contracting  parties  alone,  or  their 
successors,  can  sue  or  be  sued  on  an  agreement.  But  suppose  the 
case  of  a  large  building  area — ^such  as  that  belonging  to  Heriot's 
Hospital  here,  or  the  Blytheswood  Estate  in  Glasgow — to  be  feued 
out  under  certain  building  conditions,  and  to  be  in  process  of 
being  covered  with  houses.  Suppose  further  that  a  considerable 
number  of  feuars  have  built  houses  on  their  stances  in  full  com- 
pliance with  these  conditions;  and  that  thereafter  the  common 
superior  becomes  indifferent  to  enforcing  them  on  later  purchasers, 
or  to  preventing  the  houses  already  built  being  altered  in  contra- 
vention of  the  old  rules ;  or  that  he  sees  his  advantage  in  loosening 
the  old  bonds  in  the  hope  of  thereby  enhancing  the  value  of  his 
uufeued  land ;  or  again,  that  he  has  been  bought  off  by  one  or  more 
of  the  actual  or  proposing  feuars.  Is  he  to  be  entitled  thus  to  play 
fast  and  loose  with  his  vassals  ?  and  if  not,  then  in  what  circum- 
stances are  they  entitled  to  prevent  him  ?  Let  us  first  see  in  what 
circumstances  they  have  no  right  to  interfere  with  him.  We  can 
conceive  cases  in  which  the  restriction  is  plainly  intended  for  the 
benefit  of  the  superior  alone,  without  any  reference  to  the  interests 
of  fellow-feuars.  Thus  I  feu  out  two  building  areas,  describing  the 
first  as  delineated  on  a  plan  which  indicates  the  contemplated 
formation  of  a  street  in  the  neighbourhood,  and  in  the  second  bind- 
ing the  feuar  to  make  this  street.  The  reference  to  the  plan  in  the 
first  case  is,  plainly  enough,  merely  for  identification ;  there  is  no 
obligation  either  on  me  or  on  the  second  feuar  to  make  the  street,  in 
a  question  with  the  first  feuar,  who  again  is  under  no  obligation  to 
the  second.  I  may  agree  with  the  latter  to  give  up  my  claim  to 
compel  him  to  implement  his  obligation ;  and  my  other  feuar  can 
make  no  effectual  objection  to  my  doing  so.  This  is  one  side  of 
the  picture.  The  other  is  very  different.  I  feu  out  a  number  of 
building  areas  and  take  all  the  feuars  bound  to  observe  a  given 
limitation,  say  in  the  height  to  which  they  may  build.  What  is 
thus  imposed  on  all  is  held  to  give  rise  to  a  certain  community  of 
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interest;  what  is  called  the  "mutuality  of  obligation"  sets  up  in- 
directly a  right  which  did  not  exist  in  the  original  contracts:  Kjus 
qtuiesitum  tertio,  that  enables  any  one  or  more  of  those  who  are 
themselves  thus  bound  to  prevent  any  of  the  others  freeing  them- 
selves, even  although  the  superior  wiU  have  nothing  to  do  with  the 
enforcement  of  his  own  contracts.  The  main  desideratum  is  that 
the  whole  of  the  parties — complainers  and  innovators — shall  be 
equally  restricted,  and  restricted  in  the  same  particulars.  This  is 
usually,  though  not  always,  brought  about  by  the  superior  taking 
himself  bound  to  insert  the  same  conditions  in  all  subsequent 
charters  of  adjoining  subjects.  If  this  mutuality  of  obligation 
exists,  it  does  not  require  to  be  called  a  real  condition,  or  to  be 
fenced  with  irritancies ;  nor  does  it  require  to  emanate  from  the 
same  superior ;  nor  can  it  be  broken  up  by  being  remitted  by  the 
superior  for  behoof  of  certain  favoured  individuals.  The  only 
additional  requisites  are  that  the  complaining  feuar  shall  show  an 
intelligible  interest  in  keeping  his  neighbour  to  the  letter  of  his 
bond ;  and  secondly,  that  he  himself  has  not  by  his  actings  given  np 
all  right  to  complain. 

In  the  matter  of  interest,  it  may  be  said  that  it  is  entirely  in  the  dis- 
cretion of  the  Court  to  determine  whether  or  not  interest  is  sufficiently 
made  out  in  any  particular  case.  The  interest  must  be  one  which 
can  be  shown  to  have  a  money  value ;  and  that  a  value  which  is  not 
wholly  elusory.  A  tiny  deviation  from  a  plan  may  be  regarded  as 
quite  immaterial  to  an  overscrupulous  neighbour.  But  a  merely 
aesthetic  objection  may  be  exceedingly  material.  It  may  be  com- 
petent to  object  to  a  building  of  brick  where  a  stone-and-lime  building 
was  stipulated  for,^  or  to  a  multiplicity  of  windows  where  a  dead 
wall  should  have  stood.  It  has  even  been  held  that  a  superior  who 
had  taken  his  vassal  bound  to  erect  nothing  but  cottages,  was 
entitled  to  object  to  a  house  of  two  square  storeys  under  the  roof, 
though  that  would  furnish  him  with  a  better  security  for  his  feu- 
duty.  The  only  interest  he  had — but  it  was  regarded  as  sufficient 
— was  that  he  might  be  involved  in  an  enhanced  claim  for  surface 
damages  through  mineral  workings.^ 

Lastly,  both  the  superior  and  the  neighbouring  feuars  may  be 
barred  from  complaining  of  innovations  on  the  rule  of  the  feus 
by  their  express  consent,  or  by  their  abandoning  the  restrictions 
themselves,  or  by  their  acquiescence  in  the  operations  complained 
of.  This  acquiescence  will  not  be  inferred  from  failure  to  exclaim 
against  slight  deviations,  or  against  such  as  the  complainer  has  no 
interest  to  object  to.  He  is  not  expected  to  cry  out  befbre  he  is 
hurt.  And  his  acquiescence  is  not  to  be  extended  to  other  and  fur- 
ther deviations  beyond  those  which  he  has  actually  allowed.  More 
particularly  in  the  case  of  a  superior,  if  he  has,  as  happened  in 
Charles  Street,  near  George  Square,  allowed  a  prohibition  against 

1  Beattie  v.  Ures,  1876,  3  Ret.  634. 

8  Naismith  v,  Caimdutf,  1876,  3  Ret  863. 
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the  use  of  any  of  the  buildings  in  a  street  for  shops  to  fall  into 
<]isuse  in  all  or  a  large  proportion  of  the  feus,  he  is  not  entitled  to 
turn  round  on  one  of  the  feuars  and  attempt  to  enforce  the  restrict- 
tion  against  him  alone.  Or  if,  as  was  the  case  on  the  Bl3rtheswood 
Estate  in  Glasgow,  a  restriction  in  the  height  of  houses  was 
similarly  abandoned,  the  superior  could  not  pick  out  one  victim 
alone,  whatever  he  might  do  if  he  called  all  of  the  contraveners 
into  Court  But  an  isolated  case  of  deviation  permitted  without 
objection  will  not  bar  either  superior  or  neighbour,  for  as  one 
swallow  don't  make  a  summer,  so  one  case  don't  make  a  custom, 
or  that  sort  of  tacit  practice  which  constitutes  the  law  of  a  build- 
ing estate.  J.  B. 


JUDICIAL  EEFOEM  IN  SCOTLAND. 

There  is  certainly  a  very  general  impression  throughout  Scotland 
of  the  necessity  for  some  change  in  the  mode  of  administrating  our 
law.  For  a  long  time  back  suggestions  have  been  made  both  by 
individuals  and  pubUc  bodies  as  to  the  form  which  this  change  should 
take ;  and  while  these  perhaps  may  not  have  been  very  definite,  the 
conviction  that  matters  could  not  be  allowed  to  remain  as  they  are 
has  ever  been  gaining  strength.  The  reception  which  the  Govern- 
ment's recent  Court  of  Session  Bill  met  with  has  rendered  it  almost 
requisite  that  something  should  be  done,  and  that  quickly.  The 
position  of  the  Lord  Advocate  is  a  difficult  one.  He  has  many 
counsellors,  and  in  so  far  as  opposition  to  the  present  system  is  con- 
cerned they  are  tolerably  unanimous.  But  what  to  substitute  is  a 
question  by  no  means  easy  to  answer. 

A  writer  in  the  May  number  of  the  Jowncd  of  Jurisprudence, 
under  the  heading  "  Some  Observations  on  the  Office  of  SheriflFs,"  pre- 
sents a  scheme  which  is  perhaps  worthy  of  being  considered,  although 
for  our  part  we  cannot  but  hold  it  to  be  impracticable.  While  most 
men  are  agitating  for  the  abolition  of  that  dignitary  known  as  the 
Sheriff-Principal,  this  writer  urges  that  it  is  the  resident  magistrate 
or  Sheriff-Substitute  who  must  go.  His  scheme  can  hardly  be  said 
to  be  novel ;  it  is  merely  the  extension  across  the  Border  of  the 
County  Court  system  of  England,  and  to  a  great  extent  a  return  to 
a  state  of  things  which  once  existed  in  Scotland  before  Sheriff-Sub- 
stitutes had  fought  their  way  into  existence. 

To  many  provincial  lawyers,  amongst  whom  there  may,  perhaps, 
^t  a  certain  amount  of  jealousy  of  the  Court  of  Session  and  of 
what  they  call  the  "  Edinburgh  Bar,"  this  article  will  appear  simply 
in  the  light  of  a  special  pleading  for  these  metropolitan  institutions. 
At  present  a  local  solicitor  is  eligible  for  the  local  bench,  but  what 
is  now  proposed  is  to.  send  down  "  young,  active,  and  well-trained 
lawyers  "  from  the  Parliament  House,  who  are  to  make  flying  visits 
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to  the  provinces,  and  in  a  few  hours  push  through  the  work  which 
is  at  present  being  slowly  carried  on  in  the  various  Sheriff  Courts. 
Instead  of  having  his  Court  always  open  and  his  judge  always  at 
hand,  the  county  lawyer  is  to  be  contented  with  these  occasional 
visitations,  and  must  accommodate  his  other  engagements  to  them. 
But  the  interests  of  county  lawyers  can  hardly  found  an  argument 
against  this  scheme.     The  Legislature  must  consider  the  general 
public.     It  is  said  that  the  system  suggested  works  well  in  a  much 
larger  and  more  important  country.     What  does  in  England  must 
do  equally  well  in  Scotland.    If  Northumberland  can  be  served  by 
one  County  Court  judge  holding  four  circuits  annually,  what  is  the 
necessity  for  a  Sheriff-Principal  and  seven  Substitutes  in  Lanark- 
shire constantly  engaged  at  their  judicial  work  ?    But  before  making 
any  comparison  between  England  and  Scotland  it  is  necessary  to 
take  a  glance  at  the  history  of  judicial  establishments  in  the  two 
countries.    In  England  until  a  long  way  on  in  the  present  centun' 
people  in  the  provinces  had  to  content  themselves  mainly  with 
the  services  of  the  Great  Unpaid.    At  last  county  judges  were 
established  with  a  very  limited  jurisdiction  in  civil  matters,  leaving 
crime  to  be  disposed  of  as  before.    In  Scotlaitid  Sheriffs  go  back 
until  they  are  lost  in  the  mists  of  antiquity.     Doubtless  for 
centuries  the  authority  of  the  Sheriffs  was  shared  with  others— 
the  magistrates  of  royal  burghs,  the  bailies  of  baronies,  etc.    But 
gradually,  upon  the  principle,  we  suppose,  of  the  survival  of  the 
fittest,  the  others  have  disappeared,  while  the  Sheriff  remains. 
People  came  more  and  more  to  the  Sheriff's  Court.     The  Legislature 
finding  this  useful  functionary  at  hand,  imposed  year  after  year 
new  duties  upon  him.     Almost  every  session  of  Parliament  adds  to 
the  number  of  these  duties.    The  origin  of  the  present  Sheriff- 
Substitute  may  easily  be  accounted  for.    It  was  not  a  usurpation. 
But  it  being  found  by  experience  that  a  non-resident  Sheriff  was 
inconvenient,  a  resident  representative  was  appointed,  who  in  course 
of  time,  finding  his  duties  numerous,  naturally  asked  for  a  salary. 
Then  Parliament  stepped  in  to  prevent  scandals  and  confine  the 
local  judge  to  his  proper  work. 

This  work  is  widely  different  from  that  of  the  English  Coonty 
Court  judge,  who  has  merely  a  jurisdiction  in  comparatively  trifling 
civil  cases,  and  whose  duties  are  purely  judiciaL  Abolish  the 
Sheriff-Substitute  and  innumerable  Acts  of  Parliament  would  be 
deprived  of  the  machinery  for  keeping  them  in  force ;  bankruptcy 
proceedings  would  be  seriously  hampered ;  crime  would  either  have 
to  be  punished  by  the  Unpaid  or  left  unpunished  until  the  Circuit 
Court  came  round.  It  is  true  that  all  these  miscellaneous  duties 
might  be  handed  over  to  some  one  else ;  but  to  whom  ?  In  many 
places  it  would  be  difficult  to  find  high-class  magistrates.  Our 
intelligent  justices  are  for  the  most  part  absent  from  the  country 
during  a  considerable  portion  of  the  year.  Scotland,  moreover, 
would  never  tolerate  the  substitution  of  a  lay  judge  for  a  pro- 
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fessional  one.  Only  recently  the  whole  of  the  poaching  cases  have 
been  transferred  to  the  Sheriflf  with  the  approval  of  all  classes  of 
the  community,  except  possibly  the  poachers  themselves.  But 
if,  on  the  other  hand,  some  new  official  is  to  be  appointed — call  him 
what  you  like,  clerk,  registrar,  or  stipendiary  magistrate — he  must 
receive  an  adequate  salary,  and  there  would  be  no  saving  to  the 
national  purse. 

We  have  made  these  remarks  with  the  view  of  pointing  out  the 
great  difficulties  which  lie  in  the  way  of  any  such  scheme  as  that 
proposed  ever  being  carried  out.  Much  that  the  writer  says  is 
doubtless  true.  The  existence  of  complete  judicial  establishments 
in  small  places  is  unnecessary,  and  possibly  promotes  needless 
litigation.  Simpler  forms  of  pleading  might  surely  be  adopted. 
The  Sheriffs  ne^  no  longer  be  identified  with  counties,  but  have 
convenient  districts  assigned  to  them.  If  the  Sheriff-Principal  is 
to  be  retained,  his  duties  should  be  purely  judicial,  and  his  district 
might  be  vastly  increased.  Three  or  four  such  officials  dividing 
the  country  between  them  are  amply  sufficient.  All  administrative 
work  might  be  safely  left  to  the  Sheriff-Substitute.  But  we  find 
that  we  are  suggesting  a  scheme  of  our  own.  Such  was  not  our 
intention.  There  are  too  many  abroad.  It  is  so  much  easier  to 
pull  down  than  to  build  up ;  that  while  we  hear  everywhere  the 
cry  for  the  abolition  of  the  present  system,  no  one  has  got  any 
very  definite  idea  of  what  to  put  in  its  placa 

For  our  own  part,  if  the  scheme  suggested  by  this  writer  were 
practicable,  we  should  be  glad  to  see  it  carried  out.  It  is  very 
desirable  that  even  the  judge  who  first  deals  with  a  case  should 
not  be  one  in  the  banished  position  of  many  of  our  present  Sheriff- 
Substitutes — left  to  rust  in  the  remote  country  districts  away  from 
complete  legal  libraries  and  from  their  legal  brethren  with  whom 
in  cases  of  difficulty  they  might  desire  to  consult.  Moreover,  a 
resident  judge  means  possibly  one  who  in  the  course  of  a  long 
residence  has  acquired  local  prejudices  and  has  ceased  to  be  the 
man  he  was  when  he  first  set  out  from  the  Parliament  House. 
One  thing  is  clear :  not  only  should  a  Sheriff-Substitute  be  eligible 
for  promotion,  but  care  should  be  taken  to  prevent  him  remaining 
too  long  in  the  same  locality. 
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As  our  readers  are  aware,  there  is  a  Bill  at  present  in  Parliament 
dealing  with  this  subject.    Hitherto  in  Scotland,  if  we  except  the 

I>Tovi8ions  of  the  Merchant  Shipping  Act,  the  Courts  have  been 
eft  to  decide  cases  which  raise  this  presumption  unfettered  by  any 
rule.    "  We  have  fortunately,"  says  the  Lord  Justice-Clerk  Hope 
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in  Fift  V.  Fife  (17  D.  954), "  no  rule  founded  on  presumption  derived 
from  the  lapse  of  any  fixed  period  of  time ;  and  every  case  which  I 
have  ever  seen  shows  how  unwise  it  would  be  to  attach  any  such 
weight  merely  to  the  lapse  of  a  certain  number  of  years  without 
regard  to  the  age  and  character  of  the  party,  and  his  condition  in 
life,  and  the  character  of  the  country  in  which  he  was  last  residenf* 
There  is  the  following  characteristic  passage  in  Stair:  "life  is 
presumed.  This  some  do  extend  to  an  hundred  years  of  age,  but 
others  only  to  fourscore,  which  is  confirmed  by  that  of  the  Psalmist, 
that  the  age  of  man  is  threescore  ten  unless  by  strength  of  nature 
he  come  to  fourscore.  Hence  it  is  that  heirs  cannot  be  served 
upon  presumption  of  the  death  of  their  predecessor  unless  witnesses 
or  fame  concur,  and  hence  also  women  may  not  marry  in  their 
husband's  absence  till  that  age." 

But  the  wonderful  change  which  has  come  over  the  whole 
world  since  the  days  of  Stair  ought  most  certainly  to  have  affected 
this  presumption.  When  he  wrote  vast  portions  of  the  globe  were 
unknown,  or  hardly  known.  To  go  abroad  at  all  in  nearly  every 
case  involved  this — that  the  traveller  had  no  means  of  communicatr 
ing  with  his  friends  at  home;  certain  means  he  never  had.  A 
thousand  reasons  might  be  suggested  for  his  absence  and  lus 
silence.  Every  one  who  at  that  time  went  to  regions  at  all  remote 
was  as  much  cut  off  from  anything  in  the  shape  of  a  post  office  as 
were  Livingstone  and  Franklin  in  our  day.  We  may  stiU  have 
our  Franklins  and  Livingstones,  but  in  the  ordinary  case  there  is 
small  excuse  for  the  modern  traveller  if  he  conceals  the  fact  of  his 
continued  existence.  But  cases  of  this  sort  have  been  quite 
recently  before  the  Court.  That  of  Stewart's  Trustees  v.  Stewart 
(March  2,  1875,  2  R  488)  affords  an  illustration  of  a  case  in 
which  it  was  found  impossible  to  distribute  an  estate  in  consequence 
of  the  absence  of  Patrick  Stewart,  a  party  interested.  He  had  gone 
to  America  in  1860  at  the  age  of  thirty-four,  leaving  a  wife  and 
children  behind  him  in  this  country.  For  a  year  he  had  communi- 
cated by  letter;  he  had  then  enlisted  in  the  Federal  army,  but 
deserted  in  1862;  "after  which,  notwithstanding  full  inquiry, 
nothing  was  heard  of  him."  Two  questions  were  raised.  Was  he 
dead  ?  and  if  so,  did  he  predecease  a  testator  who  had  died  in  1872, 
and  under  whose  will  he  succeeded  to  a  certain  share  of  the  estate  ? 
It  was  held  in  this  case  that  neither  his  death  nor  his  survivance 
could  be  presumed,  and  that  the  distribution  of  his  portion  of  the 
fund  in  dispute  must  be  postponed. 

In  the  case  of  M}Lay  v.  Borland  (July  19,  1876,  3  R  1124)  the 
Court  found  that  a  testator's  son  who  was  reputed  to  have  been 
drowned  when  a  lad  of  fourteen  in  the  year  1802,  and  who  had 
never  been  heard  of  since,  must  be  held  to  be  dead  and  to  have  left 
no  issue.  Lord  Deas  remarked  that  the  law  was  really  now 
reduced  to  a  question  of  circumstances  in  each  case,  and  went  to 
some  extent  upon  the  fact  that  the  son  had  been  writing  friendly 
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letters  to  his  father  up  to  the  time  of  his  alleged  death.  In  1871 
Lord  Deas  referred  thus  to  the  century  theory  of  Bankton :  "  The 
law  undoubtedly  holds  that  there  is  a  presumption  in  favour  of 
life,  even  although  it  is  proved  that  a  party  has  gone  to  a  distant 
region  and  has  not  been  heard  of  for  a  considerable  period  of  years. 
This  presumption  admittedly  ceases  entirely  at  the  end  of  a 
hundred  years  from  the  date  of  his  birtL  But  there  is  no  rule 
requiring  that  the  hundred  years  shall  actually  have  elapsed  before  it 
shall  be  inferred  from  facts  and  circumstances  that  the  party  is  dead. 
The  presumption  of  life  is  stronger  or  weaker  during  that  century 
according  as  more  or  less  of  the  period  has  elapsed,  and  according  as 
more  or  less  time  has  elapsed  since  the  party  was  heard  o£" 

An  examination  of  the  cases  reported  in  the  books  will  serve  to 
show  that  in  this  matter  the  judges  have  not  failed  to  exhibit  the 
national  characteristic  of  caution.  If  they  have  erred  at  all,  it  has 
<^rtaiiily  not  been  in  the  way  of  rashly  concluding  that  a  man  has 
departed  this  Ufe.  We  are  not  aware  of  a  recorded  case  in  which 
the  Court  have  been  found  to  be  mistaken.  In  Master  and  Seamen 
of  Dundee  v.  Cockertil  (Dec.  10,  1869,  8  M.  278)  a  seaman 
turned  up  after  an  absence  of  sixteen  years  to  find  that  his  wife 
had  for  the  greater  portion  of  that  time  been  receiving  payments 
as  a  widow  from  a  charitable  society,  which  payments  the  Court 
ordained  him  to  refund.  But  in  this  case  the  question  of  his  death 
had  never  been  judicially  determined. 

In  a  number  of  cases  the  difficulty  can  be  in  a  great  measure 
overcome  by  ordering  caution  to  be  found  in  the  event  of  the  wanderer 
being  restored,  and  the  only  question  has  been  whether  such  caution 
was  necessary  or  not. 

This  presumption  of  life  has  been  the  means,  as  might  be  expected, 
upon  more  than  one  occasion  of  introducing  into  our  Courts  evidence 
of  an  interesting  and  romantic  description.  We  may  refer  to  such 
cases  as  those  of  Campbell* sTnistees  v.  Campbell(Feb.  1, 1834, 12  Shaw, 
382),  and  of  FairholTne  v.  FairMme's  Trustees  (March  18,  1858,  20 
D.  813).  In  the  latter  all  then  known  of  the  fate  of  the  Franklin 
expedition  was  disclosed  in  the  course  of  the  proof,  and  in  giving 
judgment  the  Lord  Justice-Clerk  (Inglis)  remarked :  "  There  have 
been  at  different  times  cases  of  very  great  interest  as  to  the  fate  of 
persons  who  have  gone  on  foreign  expeditions,  and  great  difficulties 
have  arisen  in  regard  to  the  evidence  of  death;  but  tUs  case  possesses 
a  most  peculiar  interest  It  is  impossible  for  us  not  to  feel  that  it 
has  this  character  to  an  extent  which  no  other  case  on  record 
possesses,  and  it  is  curious  that  the  best  and  most  authentic,  and 
indeed  the  only  connected  evidence  as  to  the  fate  of  the  Franklin 
expedition,  is  that  which  is  afforded  by  the  proof  in  this  case,  which 
would  form  if  published  a  most  deeply  interesting  pamphlet."  The 
Court  in  the  interlocutor  afterwards  pronounced  held  that  the  sur- 
vivors of  that  expedition  had  perished  in  or  about  the  spring  of 
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Effect  of  25th  Section  of  Ballot  Act. — ^This  section  (which,  by 
the  way,  is  placed  in  Part  III.,  entitled  Personation,  with  which  it 
has  nothing  to  do)  provides  that  if  a  candidate  by  himself,  or  by 
any  person  on  his  behalf,  has  been  guilty  of  bribery,  treating,  or 
undue  influence,  or  where  any  person  has  been  employed  for 
reward  by  or  on  behalf  of  a  candidate  in  the  election,  and  such 
voter  has  voted,  on  a  scrutiny  one  vote  for  every  such  person  shall 
be  struck  off  the  total  number  of  the  votes  appearing  to  have  beea 
given  for  such  candidate.  Now,  at  common  law  a  vote  obtained 
by  means  of  bribery  is  bad.  Are  both  the  provisions,  the  pro- 
vision of  the  common  law  and  the  provision  of  the  Ballot  Act,  to 
be  enforced  ?  Are  two  votes  to  be  struck  off,  the  vote  because  it 
is  bad,  and  one  vote  because  the  25th  section  so  provides  ?  There 
is  no  reason  for  holding  that  this  provision  of  the  25th  section 
supersedes,  and  is  substitutionary  for,  the  previous  common  law  or 
statutory  provisions  as  to  the  votes  of  corrupt  voters,  and  we  shall 
see  that  there  are  cases  in  which  they  cannot  be.  Suppose  the 
voter  votes  on  the  other  side  from  that  on  which  he  has  been 
bribed  to  support.  It  is,  as  we  shall  presently  see,  disputed 
whether  such  a  vote  is  bad ;  some  authorities  holding  that  the  vote 
is  bad  only  when  it  has  been  induced  by  corruption.  But  take  it 
that  the  vote  is  bad,  or  take  the  case  of  treating,  wher»  no  such 
secondary  question  complicates  the  matter.  According  to  the  Cor- 
rupt Practices  Act,  1854,  if  a  voter  corruptly  accepts  meat,  drink,  or 
entertainment  he  is  incapable  of  voting,  and  his  vote  if  given  is 
utterly  void.  Now,  if  the  voter  has  been  treated,  the  vote  given 
ought  to  be  struck  off  (and  this  can  easily  be  done  seeing  that  the 
vote  can  be  traced).  If  it  is  not,  the  explicit  direction  of  the 
Corrupt  Practices  Act  is  disobeyed.  And  a  vote  ought  to  be 
struck  off  the  total  number  of  votes  for  the  candidate  who,  or 
whose  agent,  has  treated  the  voter.  If  this  is  not  done,  the  explicit 
direction  of  the  25th  section  of  the  Ballot  Act  is  disobeyed. 
When  the  vote  has  been  given  on  the  side  which  has  bribed  or 
treated  the  voter,  why  should  not  two  votes  be  struck  off  also? 
It  is  difficult  to  see  any  reason  why  a  different  rule  should  be- 
applied  in  the  two  cases.  However,  in  the  Boston  case,  1874, 
where  some  300  voters  were  bribed,  no  attempt  was  made  to  trace 
the  votes,  and  the  Court  just  struck  off  the  300  or  thereabouts  from 
the  total  number  given  for  the  candidate  on  whose  behalf  bribery 
had  been  employed. 

We  think  the  25th  section  should  be  deleted,  for  two  reasons. 
First,  the  provision  therein  made  is  unnecessary,  seeing  that  there 
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are  means  provided  for  tracing  the  vote.  This  will  be  made 
clearer  by  considering  how  the  25th  section  found  a  place  in  the 
Ballot  Act.  In  the  Boston  case  Mr.  Justice  Brett  explained  the 
reason  of  this  provision  in  the  25th  section.  It  was  to  prevent 
the  necessity  of  inquiring  how  the  vote  had  been  given.  The  pro- 
vision was  enacted  in  order  to  preserve  the  secrecy  of  the  Ballot. 
This  is  an  explanation  evolved  from  the  learned  judge's  own 
consciousness.  It  is  an  ingenious  explanation,  with  which  we 
should  be  obliged  to  be  content  in  the  absence  of  a  knowledge  of 
the  facts.  But  we  happen  to  know  the  facts,  and  we  prefer  an 
explanation  founded  on  them.  In  its  original  form,  and  even 
when  it  left  the  House  of  Commons,  the  Ballot  Bill  contained  no 
provision  for  tracing  a  vote.  The  25th  section  was  intended  as  a 
rough-and-ready  or  approximate  means  of  rejecting  corrupt  votes, 
the  only  means  available  in  the  absence  of  means  of  tracing  the 
vote  actually  given,  it  being,  rightly  enough,  thought  that  a  vote 
would,  as  a  rule,  be  given  for  the  side  by  which  the  voter  had 
been  bribed,  etc.  The  provisions  by  which  a  vote  may  be  traced 
were  inserted  by  the  House  of  Lords.  The  25th  section,  therefore, 
became  unnecessary,  but  the  House  of  Lords  omitted  to  strike  it 
out.  When  the  Bill  returned  to  the  House  of  Commons  this 
section  could  not  be  struck  out,  because  by  the  forms  of  Parlia- 
ment a  clause  which  has  passed  both  Houses  without  alteration 
cannot- be  altered  when  amendments  made  on  the  Bill  come  to  be 
considered  by  the  House  in  which  the  Bill  was  introduced.  The 
25th  section  is  in  fact  a  "  survival "  of  the  original  BilL  It  was 
appropriate  to  the  measure  in  its  first  form ;  it  is  out  of  place  in 
the  measure  which  stands  on  the  Statute-Book. 

It  may  be  said  that  if  we  discard  this  25th  section  we  shall  have 
to  trace  the  vote,  and  so  impair  the  absolute  secrecy  of  the  ballot. 
What  if  we  do  ?  We  have  no  compunction  against  withdrawing 
the  protection  of  the  ballot  from  a  corrupt  voter.  And,  besides, 
the  secrecy  of  voting,  though  a  good  enough  thing  in  its  way,  is 
only  a  secondary  thing  after  all.  Voting  is  more  important  than 
secrecy  of  voting,  and  ascertaining  the  real  mind  of  the  con- 
stituency is  the  primary  consideration  to  be  attended  to. 

In  the  second  place,  the  25th  section  operates  unjustly.  We  do 
not  say,  in  the  general  case,  to  the  candidate;  for  a  candidate 
guilty  by  himself  or  his  agent  of  bribery,  treating,  or  undue 
influence  loses  his  seat,  and  no  further  harm  can  be  done  to  him. 
But  it  is  unfair  to  the  constituency.  Suppose  a  voter  who  has  been 
bribed,  etc.,  votes  the  other  way.  In  a  petition  claiming  the  seat, 
according  to  the  decision  in  the  Boston  case,  no  inquiry  can  be 
made  as  to  how  the  voter  has  voted.  Be  this  decision  right  or 
wrong,  at  any  rate  it  is  clear  that  if  a  voter  has  been  bribed,  etc., 
whichever  way  he  votes,  a  vote  must  be  struck  off  the  total 
number  given  for  the  candidate  who  by  himself  or  agent  has 
bribed.     In  the  case  supposed  of  a  voter  voting  the  other  way. 
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the  vote  of  this  dishonest  man,  according  to  the  above  decision,  is 
not  struck  off;  but  in  any  view  of  the  matter  a  vote  is  struck  off 
the  number  for  the  candidate  who  had  the  majority,  which  vote  of 
course  is  not  that  of  the  corrupt  voter,  but  the  vote  of  some  pre- 
sumably honest  elector.  The  consequence  of  which  may  be  to 
give  the  seat  to  a  candidate  who  has  not  a  majority  of  honest  votes. 
A  similar  remark  may  be  made  as  to  the  case  of  a  bribed  voter 
whose  ballot  paper  is  rejected  because  it  is  unmarked  or  badly 
marked.  A  vote  is  struck  off  the  number  for  the  candidate 
although  the  vote  has  not  been  given  to  him. 

The  case  of  the  vote  of  a  person  employed  for  reward  is  even  a 
more  flagrant  instance  of  the  injustice  resulting  from  the  provision 
in  question.  It  is  unjust  not  only  to  the  constituency,  but  to  the 
candidate.  When  a  candidate  or  his  agent  bribes  a  voter  be 
expects  him  to  vote  on  his  side.  Not  so  when  he  employs  a 
person  for  reward.  Presumably  he  expects  him  to  adhere  to  the 
law  and  not  to  vote  at  all.  Nay,  perhaps  the  person  employed  for 
reward  is  expressly  warned  not  to  vote.  But  this  voter  does  vote, 
and  perhaps  out  of  some  spite,  fancying  perhaps  that  his  valuable 
services  were  not  adequately  appreciated,  votes  on  the  Opposing 
side.  The  consequence  of  this  perfidy  is,  at  the  very  least,  that  a 
vote  is  struck  off  the  number  for  the  successful  candidate,  who  is 
by  no  means  to  blame,  who  has  tried  to  prevent  the  voter  from 
voting,  but  who  is  powerless  to  prevent  him.  The  consequence  of 
this  again  may  be  to  turn  the  scale,  to  deprive  the  candidate  who 
has  the  real  majority  of  his  seat,  and  the  majority  of  the  voters  of 
a  representative. 

It  is  conceivable  that  under  the  operation  of  the  25th  section 
more  votes  might  be  struck  off  than  the  total  number  that  the 
candidate  had  received.  Suppose  that  a  candidate  receives  2000 
pledges,  and  1500  voters  are  bribed  to  vote  for  him.  Half  of  these 
vote  the  other  way,  or  leave  their  votes  unmarked,  or  so  marked 
that  they  ai'e  rejected.  The  other  500  fulfil  their  pledges.  The 
candidate  thus  polls  1250.  On  a  scrutiny  1500  of  course  are 
struck  off,  thus  leaving  the  candidate  with  250  votes  less  than 
nothing. 

Means  of  tracing  the  Vote  of  a  Bribed  Voter. — ^Is  the  vote  of  a 
bribed  voter  bad,  even  if  he  votes  on  the  other  side  from  that  by 
which  he  has  been  bribed,  and  his  vote  is  therefore  presumably 
uninfluenced  by  corrupt  motives?  In  the  TaurUon  case,  1869, 
Mr.  Justice,  now  Lord,  Blackburn  said  that  it  is.  "  We  have  to 
see,''  said  the  learned  judge, ''  without  regard  to  who  it  was  cor- 
rupted this  man  or  that,  what  was  the  majority  of  uncorrupted 
voters."  Other  authorities  take  a  different  view.  Lord  Glenbervie, 
for  example  (see  Sogers  on  Elections,  11th  edition,  p.  157),  leans 
to  the  opinion  that  a  vote  given  on  the  other  side  from  that  which 
gave  the  bribe  is  good :  ''  Supposing  the  vote  ultimately  given  was 
free  from  corrupt  motive,  the  fact  that  the  voter  had  broken  his 


THE  BALLOT  ACT  CONTINUANCE  AND  AMENDMENT  BILL.      801 

promise,  and  had  cheated  the  man  who  had  bribed  him,  .  .  .  seems 
not  to  amount  to  corrupt  voting."  This  latter  opinion  seems  the 
correct  one.  We  distinguish  between  the  corrupt  voter  and  the 
corrupt  vote.  The  corruptness  which  renders  the  vote  void  must 
be  corruptness  in  reference  to  and  inducing  the  vote  actually 
given.  Take  the  case  of  a  voter  who  in  a  contest  where  two 
members  are  to  be  elected  is  bribed  to  vote  for  A.  and  votes  for 
A.  and  B. ;  surely  it  would  be  hard  to  say  that  because  the  voter 
was  corrupted  the  vote  for  B.  was  bad;  and  yet  on  Mr.  Justice  Black- 
bom's  principle  this  must  be  held,  the  vote  having  been  given  by  a 
corrupted  voter.  Nay,  if  this  principle  were  consistently  carried  out, 
the  vote  of  a  man  who  had  accepted  a  bribe  at  another  election 
altogether  ought  to  be  void.  Assuming,  then,  that  the  mere 
acceptance  of  a  bribe  by  a  voter  does  not  necessarily  make  his  vote 
bad,  how,  in  view  of  the  provision  of  rule  41  of  the  BaUot  Act, 
is  the  vote  to  be  traced  ?  In  order  to  know  whether  the  vote  is 
bad  we  must  look  at  the  vote.  That  is  the  only  safe  way.  We 
cannot  trust  to  the  statement  of  a  corrupt  voter,  even  though  we 
were  able  to  compel  him  to  disclose  his  vote,  which  by  section  12 
we  cannot  do.  But  we  are  not  entitled  to  discover  ''  the  mode  in 
which  any  particular  elector  has  voted  "  until  **  his  vote  has  been 
declared  by  a  competent  Court  to  be  invalid  "  (rule  41).  We  are 
consequently  placed  in  this  difficulty,  we  cannot  declare  the  vote 
invalid  until  we  see  how  it  has  been  given ;  and  we  cannot  see 
how  it  has  been  given  until  it  has  been  declared  invalid. 

Considering  the  time  that  must  necessarily  be  taken  up  by 
other  measures  at  present  before  Parliament,  there  is  some  doubt 
as  to  whether  this  Ballot  Act  Amendment  Bill  can  pass  through 
both  Houses  this  session — at  least  with  that  careful  consideration 
which  the  subject  deserves  and  the  Bill  requires.  If  adequate 
consideration  cannot  be  given,  it  would  be  better  to  do  what  was 
done  last  session,  namely,  delay  the  amendment  of  the  existing  Act 
for  another  year.  We  have  pointed  out  what  appeared  to  us  the 
merits  and  the  demerits  of  the  proposed  measure ;  but  it  seems  to 
us  that  if  alterations  were  made  on  some  of  the  provisions  of  the 
Act  and  the  Bill,  such  as  the  provisions  regarding  the  notice  of 
election,  making  one  part  of  the  Act  tally  with  the  other,  the  time 
for  lodging  objections  to  nomination  papers,  the  hours  of  polling, 
making  the  rules  the  same  in  Scotland  as  in  England,  the  number 
of  electors  at  a  polling  station,  the  number  of  agents,  the  notice 
of  their  appointments,  and  the  substitution  of  one  agent  for  another, 
the  displaying  of  a  ballot  paper,  the  declaration  of  identity,  the 
mixing  of  the  ballot  papers,  the  official  mark,  making  it  possible 
to  comply  with  one  cUrection  of  the  statute  without  thereby 
violating  another,  the  statements  to  be  made  by  returning  officers, 
the  remuneration  of  officials  (especially  the  Sherifi'  Clerk's 
charges),  the  definition  of  offences,  the  striking  off  of  currupt  votes, 
the  tracing  of  a  vote,  and  some   clerical   corrections,  such  as 
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making  the  time  table  accurate  or  striking  it  out,  a  very  fair  Act 
might  be  passed  as  Acts  go.  Of  course  every  lawyer  knows  that 
the  convenient  course,  so  far  as  the  interests  of  those  who  have 
to  interpret  or  administer  the  statute  law,  is,  when  an  Act  is 
defective,  to  repeal  it  and  pass  a  new  one 

David  Cbichtoh. 
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(From  the  **  Albany  Law  JoumaL") 

During  the  dry  and  thirsty  days  of  last  summer  we  meditated 
a  while  on  these  subjects,  and  now,  in  the  cool,  damp  days  of 
March,  we  return  to  them.  The  "  public  "  says  that  these  drinks 
are  adapted  to  all  times  and  every  season ;  cooling  in  summer, 
warming  in  winter,  drying  in  wet,  and  wetting  in  dry  weather. 

In  California  a  judge  told  a  jury  that  to  render  a  man  an 
*'  habitual  drunkard  "  the  intoxication  must  be  such  as  completely 
to  disqualify  him  from  attending  to  his  business  vocations.  Bat 
the  Court  held  that  that  was  laying  down  the  rule  in  too  stringent 
a  manner^  and  that  if  there  be  a  ''  fixed  habit  of  drinking  to  excess 
to  such  a  degree  as  to  disqualify  a  person  from  attencQng  to  his 
basiiiess  during  the  principal  hours  usually  devoted  to  business," 
it  is  habitual  intemperance  {Mahone  v.  MaJwne^  19  Cal.  627).  The 
Iowa  Supreme  Court,  on  the  other  hand,  was  not  prepared  to  say 
that  if  a  person  has  a  fixed  habit  of  drinking  intoxicating  liquors 
to  excess,  is  frequently  drunk,  and  that  such  is  his  normal  con- 
dition during  the  night  and  the  time  not  devoted  to  business,  his 
wife  would  not  be  entitled  to  a  divorce  on  the  ground  of  his 
"  habihml  drunkenness "  (22  Alb.  L.  J.  66).  "  Drunkenness  is 
a  species  of  insanity  "  (  Duffield  v.  Bdbeson^  2  Harr.  375).  It  is  not 
correct  to  say  that  one  is  "in  the  habit  of  becoming  intoxicated" 
when  he  has  only  once  been  seen  drunk,  and  only  sometimes  takes 
a  drink  (Calder  v.  Sheppard,  61  Ind.  219), 

Not  only  is  the  owner  of  a  place  for  the  unlawful  sale  of  strong 
drinks  considered  the  "  keeper  **  thereof,  but  also  any  one  who  is  in 
possession,  has  control,  or  is  running  the  business  {SehvUz  v.  StaJU, 
32  Ohio  St.  276). 

Boys  will  be  boys;  as  old  Richard,  or  some  one  eke,  remarks; 
and  will  be  continually  getting  others  into  trouble.  In  proceed- 
ings against  a  publican  for  selling  liquor  to  a  minor,  the  jury  must 
not  "view"  the  boy  or  consider  his  old  looks  in  determining 
whether  or  not  the  defendant  acted  in  good  faith,  believing  the 
boy  to  be — ^not  the  father  of  a  man — but  a  man  himself  {Kiruger 
v.  Sta^,  33  Ind.  251).  A  reasonable  and  honest  belief  in  the  mind 
of  the  dramseller  that  the  "  minor  *'  is  not  a  minor,  but  of  full  age, 
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ifl  a  good  defence  in  such  an  action  {Bohinins  v.  State,  63  Ind. 
285).  One  may  sell  liquor  to  a  minor  if  his  father  or  mother  is 
to  drink  it  (Com.  v.  ZatinvUle,  120  Mass.  385).  For  the  law  does 
not  seek  to  prevent  a  boy  being  a  carrier  of  strong  drink,  but  only 
forbids  it  being  warehoused  within  him.  (See  Boss  v.  People,  17 
Hull.  (N.  Y.),  591.) 

Bergen  walked  up  to  Bumham's  bar,  somewhere  down  east, 
accompanied  by  two  minors,  and  called  for  drinks  for  the  three. 
The  boys  understood  the  proceeding,  and  each  named  his  liquor, 
and  having  received  it  took  it  without  winking  (at  least  the 
reporter  does  not  say  they  did).  Bergen  paid  for  the  party.  On 
an  action  against  Bumham  for  selling  liquor  to  minors,  the  Court 
held  that  he  had  not  done  so ;  that  the  sale  was  to  the  man 
Bergen,  and  that  the  fact  of  the  boys  choosing  their  own  drinks 
and  receiving  them  directly  from  the  bar-keeper  did  not  alter  the 
transaction  (St,  Ooddard  v.  Bumham,  124  Mass.  578).  In  the 
eye  of  the  law  it  is  a  greater  misdemeanour  to  show  one's  self  when 
drunk  than  it  is  to  be  drunk;  the  sin  consists  in  the  public 
•exhibition,  not  in  the  intoxication  itself. 

If  one  becomes  "  gloriously  drunk,"  as  the  poet  Cowper  says, 
*'  with  the  walnuts  and  the  wine  "  (to  quote  Tennyson)  at  a  social 
party  held  in  the  house  of  a  friend,  he  cannot  be  prosecuted  for 
being  intoxicated  in  a  '' public  place**  {State  v.  Sowers,  52  Ind.  311 ; 
Siate  V.  Waggofier,  id.  681).  Nor  would  one  be  liable  if  found 
drunk  in  his  own  house  (Beg,  v.  Blake,  6  Pr.  Sep.  (Ont.)  244).  A 
tavern-keeper  found  drunk  at  11.30  p.m.  in  his  own  house,  after 
the  premises  have  been  closed  for  the  night,  cannot  be  punished 
for  being  found  drunk  on  "  licensed  premises ; "  for  these  words 
must  mean  premises  open  to  the  public  during  licensed  hours,  or 
during  the  time  when  the  premises  are  a  quasi-public  place.  Mr. 
Justice  Miller  thought  that  to  hold  one  liable  for  being  drunk  in 
the  privacy  of  his  own  chamber  would  produce  the  most  singular 
consequences  {Lester  v.  Torrens,  L.  R,  2  Q.  B.  D.  603). 

But  once  upon  a  time,  in  Yorkshire,  a  policeman,  going  upstairs 
in  a  tavern,  found  the  landlord  drunk  (who  believed,  as  the  poet 


sang: — 


*'  He  who  0068  to  bed,  and  soea  to  bed  sober. 
Falls  as  tne  leaves  do,  and  dies  in  October ; 
Bat  he  who  goes  to  bed,  and  goes  to  bed  mellow. 
Lives  as  he  ought  to  do,  and  dies  an  honest  fellow  ") 

and  haled  him  before  the  magistrates,  and  they  fined  him  for  being 
"  drunk  in  a  public  place."  Alas  for  the  maxim, ''  Domus  sua 
^iqus  est  tutissimum  refugtum!*'  (Wharton  on  Innkeepers,  p.  81.) 

Doubtless  an  innkeeper,  intoxicated  on  his  own  premises  while 
they  are  open,  was  as  much  amenable  to  the  penalty  for  being 
found  drunk  in  a  "  public  place  "  as  if  picked  up  upon  the  highway 
{Lester  v.  Torrens,  supra). 

A  "  public    place "  is  any  place  to   which    the    public  have 
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admission  free  of  charge ;  or  any  place  which,  though  not  open  to^ 
the  public  without  payment,  is  still  open  to  all  who  are  willing  to 
pay  certain  charges,  such  as  railways,  omnibuses,  etc.  (Ex  parte 
Davis,  26  L.  J.  M.  C.  178.)  But  theatres  and  other  places  where 
the  proprietors  have  a  right  to  refuse  admission  to  the  public,  not- 
withstanding their  willingness  to  pay,  are  not  public  places 
(Wharton,  p.  70). 

Now  as  to  the  "  drinks."  "  Ale  "  being  produced  by  fennenta- 
tion  *  and  not  distillation,  has  been  held  not  to  be  "  spirituous 
liquor"  {People  v.  Crilley,  20  Barb.  268;  Staie  v.  Moorey  5  Blackf. 
418). 

"Ale"  and  "strong  beer"  were,  however,  considered  "strong  or 
spirituous  liquors "  by  Chancellor  Walworth;  he  held  both  to  be 
intoxicating  drinks,  and  said  that  they  differed  from  each  other  by 
the  latter  containing  more  hops  than  the  former  {Nevin  v.  Ladue,  ^ 
Den.  43).  We  assume  that  the  learned  judge  did  not  use  the  word 
"  hops  "  in  a  sense  similar  to  that  in  which  an  Indian  brave  spoke 
of  the  number  of  "  fights  "  in  a  keg  of  whisky. 

"  Ale,  beer,  porter,  rum,  gin,  brandy,  whisky,  and  wine  "  are  held 
to  be  "  intoxicating  liquors  "  in  Missouri  {State  v.  JVillmar,  12  Mo. 
407).  May  we  argue  from  this  that  the  Missourian  liquor-sellers 
are  honest?  If  they  diluted  their  drinks  with  the  waters  of  their 
river,  could  the  mud  formed  possibly  affect  one's  brain? 

"  Lager  bier  "  is  recognised  in  the  Bhode  Island  statutes  as  a  malt 
liquor ;  and  so  the  Court  can  assume  that  it  is  such  without  actual 
proof  of  the  fact  {State  v.  Goyette,  11  R.  I.  592). 

Proof  of  keeping  and  selling  "  lager  bier  "  is  sufficient  to  sustain 
a  criminal  complaint  for  keeping  ale,  wine,  rum,  and  other  strong 
and  malt  liquors  (State  v.  Campbell,  18  Alb.  L.  J.  397). 

"  Spruce  beer,  spring  beer,  ginger  beer,  and  molasses  beer  "  may 
properly  be  termed  fermented  beer ;  but  they  are  never  consider^ 
"  strong  liquors  or  intoxicating  beverages."  Chancellor  Walworth 
stated  that  they  contain  a  certain  amount  of  alcohol.  He  saya 
they  have  not  been  considered  strong  drinks  or  intoxicating  bever- 
ages, either  because  it  was  supposed  that  the  human  stomach  had 
not  the  capacity  to  contain  a  sufficient  quantity  of  such  things  (if 
they  were  properly  made),  unduly  or  injuriously  to  excite  the 
person  who  used  them  as  a  beverage ;  or  for  the  reason  that  those 
who  were  in  the  habit  of  using  them  never  got  intoxicated  by  such 
use  (Nevin  v.  Ladue,  3  Den.  450). 

"  Wine  "  is  included  under  the  term  "  intoxicating  liquors  *'  as  a 
rule;  but  it  is  otherwise  in  Iowa  if  it  is  manufactured  from  grapes, 
currants,  or  fruits  grown  in  that  State  (Worley  v.  Spurgean,  38^ 
Iowa,  465;  State  v.  Stapp,  29  id.  551). 

The  intoxicating  quality  of  "  port  wine  "  is  a  matter  of  common 
knowledge,  and  no  proof  need  be  given  to  a  jury  of  that  fact  {Stcdt 
V.  Pack&r,  80  K  C.  439). 

Drink  or  medicine?    So  long  as  liquors  retain  their  character  as 
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intoxicants,  capable  of  use  as  beverages,  notwithstanding  other 
ingredients,  roots,  or  tinctures  may  have  been  mixed  therewith, 
they  fall  under  the  ban  of  the  law  and  are  still  considered  intoxi- 
cating liquors ;  but  when  they  are  so  compounded  with  other  sub- 
stances as  to  lose  that  distinctive  character,  and  are  no  longer 
desirable  for  use  as  stimulating  beverages,  then  they  are  medicine 
and  their  use  is  not  prohibited  (The  State  v.  Laffer,  38  Iowa,  422). 

Even  calling  an  article  by  the  very  mild  name  of  "  Pop "  will 
not  make  it  a  temperance  drink  if  it  contains  malt  liquor,  and  will 
intoxicate  if  taken  in  sufficient  quantities  {Godfriedson  v.  People, 
88  IlL  284). 

Is  "  Old  Tom  gin  "  spirits  ?  This  was  the  question  with  which 
the  Court  of  Queen's  Bench,  in  Ontario,  had  to  wrestle  upon  one 
occasion,  and  it  took  the  judges  about  six  months  to  decide  the 
point.  Witnesses  and  dictionaries  were  called  in  to  the  assistance 
of  the  Court.  Some  witnesses  thought  "spirits"  meant  pure, 
nnflavoured  spirits ;  another  thought  that  they  lost  their  character 
as  such  if  mixed  with  anything  else ;  that  then  they  became  a 
cordial.  The  general  notion  was  that  "  Old  Tom  gin "  being  a 
compound  of  spirits,  sugar,  and  flavouring  matter,  it  was  no  longer 
spirits.  But  the  judge  could  not  see  that  the  admixture  of  sugar, 
with  some  flavouring  essences  to  make  it  more  agreeable  to  the 
taste,  could  deprive  O.  T.  G.  of  its  general  character,  any  more  than 
the  mixing  of  spirits  with  water  to  reduce  their  strength ;  nor  did 
he  think  that  the  giving  a  name  or  prefix,  such  as  "  Old  Tom,"  to 
any"  one  of  the  various  arinking  beverages  coming  within  the  term 
•*  spirits  "  freed  it  from  the  gefneric  appellation.  On  the  whole,  he 
was  clearly  of  the  opinion  that  Old  Tom  gin  belonged  to  the  family 
known  as  Spirits ;  and  to  hold  otherwise,  he  considered,  would  be 
contraiy  to  the  fair  and  ordinary  understanding  of  the  t<erm,  and  a 
mere  trifling  with  words  {Winning  v.  Oow,  32  A.  C.  R  526). 

"  Sweet  spirits  of  nitre  "  (we  have  it  upon  the  authority  of  no 
less  a  judge  than  Baron  Bolfe)  is  not  adapted  for  ordinary  use  as 
an  intoxicating  beverage  (Atty.-Oen.  v.  BoMey^  1  Ex.  292). 

"Spirits"  do  not  cease  to  be  spirits  because  mixed  with  small 
quantities  of  water  {Scott  v.  Oilmore,  3  Taunt  226).  This  opinion 
is  generally  held  by  the  whole  body  of  liquor-sellers. 

Some  time  ago  the  Indiana  Courts  could  not  say  judicially 
whether  "  wine  **  was  intoxicating  or  not  {Jackson  v.  State,  19  Ini 
312),  and  yet  about  the  same  time  they  took  judicial  notice  of  the 
fact  that  "spirituous  liquors"  were  intoxicating  {Carmon  v.  State,  1ft 
IbcL  450).    Can  we  infer  from  this  the  nature  of  the  judge's  drink  I 

What  is  "malt  liquor"?  is  a  question  of  fact  for  the  jury  to 
decide,  and  not  one  of  law  for  the  judge  {State  v.  Starr,  67  Me.). 

Where  a  statute  speaks  of  intoxicating  liquors,  and  it  is  shown 
that  "lager  bier"  was  sold,  it  is  for  the  jury  to  say  (from  the 
evidence,  of  course)  whether  it  is  intoxicating  or  not  {Ban  v.  People, 
63  N.  T.  277). 
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We  must  always  do  jurymen  the  credit  of  believing  that  they 
have  an  acquaintance  with  ordinary  terms  and  allusions,  whether 
historical,  or  figurative,  or  parabolical  At  least  Judge  Coleridge 
said  so. 

When  a  tavern  is  ordered  to  be  "  closed  on  Sunday,"  the  kw 
means  that  sales  of  liquor  shall  be  entirely  stopped  and  traffic  shut 
off  effectually,  so  that  neither  drinking  nor  the  conveniences  of 
•drinking  shall  be  accessible  to  the  public  (Kurtz  v.  People,  33 
Mich.  279). 

If  the  kw  says  that  "  bar-rooms  are  to  be  shut "  during  certain 
hours,  it  is  not  obeyed  by  the  restaurant  keeper  merely  abstaining 
from  selling,  and  hanging  a  curtain  in  front  of  his  bar,  if  the  room 
is  still  open  to  the  prcfanum  vtdgus  {Baldwin  v.  ChuMgo,  68  HI 
418).  But  merely  opening  the  door  of  the  bar-room  does  not 
constitute  the  offence  unless  it  is  open  as  it  is  on  weekdays 
(Patten  v.  Centralia,  47  111.  370). 

The  sale  of  a  single  "glass,"  if  at  the  time  the  saloon  is 
accessible  to  the  public,  is  sufficient  to  render  one  guilty  of 
keeping  open  a  tippling-house  on  Sunday  (Koop  v.  People,  47  DL 
337). 

Hyneman,  when  accused  of  selling  it  on  the  Lord's  Day,  tried 
to  escape^  condemnation  by  saying  that  he  was  a  descendant  of 
Abraham,  and  that  he  conscientiously  believed  that  the  seventh 
day  should  be  observed  as  the  Sabbath,  and  not  the  first  But  it 
was  of  no  use  (Com,  v.  Hyneman,  101  Mass.  30). 

The  sale  of  a  single  glass  of  strong  stuff  was  held  sufficient  to 
convict  a  man  of  selling  intoxicating  liquor  in  "less  quantities 
than  a  quart"  (Kansas  City  v.  MvMback,  68  Mo.  638).  If  one 
43ells  an  occasional  drink  of  spirits  out  of  a  bottle  not  in  a  bar- 
room and  without  having  the  slightest  intention  of  delaying  the 
payment  of  the  national  debt  by  defrauding  the  national  revenue, 
he  cannot  be  said  to  be  ''  carrying  on  the  business  of  a  retail  Hqiior- 
•dealer"  (U.  S.  v.  Jackson,  1  Hugh.  531).  Nor  of  a  wholesale  one 
either,  we  assume.  Some  wise  men  ''  down  east,"  being  desirous  of 
promoting  social  and  literary  objects  (as  they  said),  formed  an 
unincorporated  club  and  so  arranged  the  constitution  that  any 
member  could  get  beer  in  the  club-house  (whenever  his  individual 
constitution  required  it)  by  simply  giving  a  check  in  exchange  for 
a  glass.  They  objected  to  being  considered  dealers  in  beer,  or  to 
paying  revenue  taxes,  but  the  Court  held  that  they  were  the  former 
and  must  do  the  latter  (U.  S.  v.  Wittig,  2  Low.  466;  Martin  v. 
StcUe,  59  Ala  34). 

In  Illinois  some  gentlemen  had  a  most  elaborate  plan  for  obtain- 
ing drinks.  They  formed  an  association  for  the  avowed  purpose  of 
promoting  temperance,  friendship,  and  such-like  virtues.  One  of 
the  associates  was  already  the  happy  possessor  of  a  dram-shop ;  the 
association  bought  him  out,  hock,  stock,  and  barrel ;  then — for  he 
was  a  jolly  good  fellow — they  elected  him  to  the  honourable  and 
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onerous  position  of  treasurer,  and  left  him  in  charge  of  the  old  shop. 
So  anxious  were  the  promoters  to  extend  the  benign  benefits  of  tem- 
perance and  friendship  that  the  doors  of  their  society  were  thrown 
open  to  any  and  to  all  who  were  willing  to  pay  the  nominal  fee  of 
one  dollar.  In  token  of  payment  of  the  fee  the  member  received  a 
ticket  upon  which  were  the  numbers  from  one  to  twenty  inclusive. 
When  moved  by  one  of  the 

"  Reasons  why  men  drink ; 
Good  wine,  a  friend,  because  I'm  diy. 
Or  lest  I  should  be  by-and-by, 
Or  any  other  reason  why,'' 

the  member  called  upon  the  treasurer,  presented  his  ticket,  had  a 
number  punched,  and  received  his  liquor  or  his  cigar.  The  treasurer 
took  all  the  money,  gave  no  account  to  the  others,  and  bought  all 
the  drinkables  and  smokables.  The  Court  was  so  prej  udiced,  narrow- 
minded,  and  opposed  to  the  enlightening  influences  of  temperance 
and  friendship  that  it  considered  the  whole  affair  a  fraud  and  a 
device  to  evade  the  law,  and  that  the  treasurer  was  guilty  of  unlaw- 
fully selling  intoxicating  liquor  (Bickart  v.  People,  79  lU.  85). 

In  one  establishment  whenever  a  customer  purchased  a  cigarette 
he  was  handsomely  treated  to  a  glass  of  whisky.  The  Court 
(knowing,  perhaps  from  personal  experience,  the  cost  of  such  articles, 
or  having  had  evidence  thereof  submitted)  considered  that  the 
transaction  was  a  sale  of  the  whisky  as  well  as  of  the  cigarette, 
and  acted  accordingly  {Archer  v.  State,  45  Ind.  33).  In  Alabama 
the  Courts  will  not  convict  one  of  a  breach  of  a  penal  statute  when 
he  does  an  act  which  merely  contravenes  it.  Young  got  a  dollar 
from  B.,  whom  he  knew  to  be  an  intemperate  man,  upon  the  pro- 
mise that  Y.  should  have  the  balance  remaining  after  paying  for 
a  bottle  of  whisky;  he  bought  a  bottle  and  delivered  it  to  B.,  and 
the  Court  held  that  he  had  neither  sold  nor  given  away  the  liquor 
{Young  v.  State,  58  Ala.  358). 

A  man  may  be  "  a  fit  person  to  be  intrusted  with  the  sale  of 
intoxicating  liquor "  in  Indiana  although  he  has  been  drunk  once 
and  takes  a  drink  sometimes.  A  whisky-seller  need  not  be  a 
teetotaler  {Calder  v.  Sheppard,  61  Ind.  219). 

To  "revel"  in  Ehode  Island  means  to  behave  in  a  noisy, 
boisterous  manner,  like  a  Bacchanal  (re  Began,  12  R.  I.  309),  and 
has  nothing  to  do  with  the  revels  or  solemn  dances  which  were 
held  in  the  Inns  of  Court  in  the  good  old  days  of  yore. 

R  V,  BoGERS,  Jr. 
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(To  the  Editor  of  the  **Joiumal  of  Juritprudence.'^ 

SHERIFF  COURT  REFORM. 

Sib, — An  experience  of  ten  years  as  a  Judge  of  District  Courts  in 
Jamaica — Courts  which  were  formed,  to  a  large  extent,  on  the 
model  of  the  Scottish  SherifT  Courts — and  of  three  years  as  a  Sheriff- 
Substitute  in  Scotland,  has  led  me  to  the  conclusion  that  the 
jurisdiction  of  the  Sheriff  Courts  might  be  extended,  and  their  pro- 
cedure simplified,  with  benefit  to  all  concerned  in  the  administration 
of  justice  in  these  tribunals.  In  the  hope  that  this  letter  may 
elicit  similar  suggestions  from  all  who  are  interested  in  the  matter, 
I  now  venture  to  trouble  you  with  the  following  observations. 

The  general  scope  of  the  amendments  which  I  am  about  to  pro- 
pose would  involve  (1)  the  extension  of  the  jurisdiction  of  the 
Small  Debt  Courts ;  (2)  the  abolition  of  the  Debts  Recovery  Court; 
(3)  summary  procedure  in  ordinary  actions ;  (4)  an  enlarged  crimi- 
nal jurisdiction ;  and  (5)  entire  irresponsibility  in  the  instruction  of 
criminal  cases. 

Further,  in  view  of  the  approaching,  and  perhaps  I  may  even  ven- 
ture to  say  the  imminent,  abolition  of  the  double  SheriflFship,  I  would 
suggest  the  following  as  the  general  lines  upon  which  appeals  from 
the  Sheriff  Courts  should  be  regulated :  (1)  That  the  decision  of  the 
Sheriff  should  be  final  upon  questions  both  of  fact  and  law  up  to 
£25;  (2)  that  between  £25  and  £50  an  appeal  should  lie  on 
questions  of  law  only,  in  the  form  of  a  case  stated ;  (3)  that  beyond 
that  limit  appeals  should  be  direct  to  either  Division  of  the  Court 
of  Session  or  to  Circuit  Courts  of  Appeal;  and  (4)  that  appeal 
should  lie  from  final  judgments  only. 

That  with  proper  facilities  for  appeal  to  the  Supreme  Court,  a 
very  considerable  extension  of  jurisdiction  might  safely  be  per- 
mitted to  the  Sheriff  Courts  will  probably  be  generally  admitted. 
Questions  of  status  and  legitimacy,  though  in  all  countries  reserved 
for  the  consideration  of  the  supreme  civil  tribunal,  present,  in  the 
ordinary  case,  no  greater  difficulties  in  their  decision  than  may  be 
expected  to  arise  in  the  course  of  any  ordinary  action ;  and  many 
of  them,  such  as  cases  of  separation  and  divorce,  might  with  the 
greatest  advantage  to  rural  communities  be  disposed  of  in  the 
local  Court.  The  time  has  surely  come  when  the  obstructions  that 
tradition  and  custom  have  placed  in  the  way  of  a  cheap  and 
efficient  administration  of  justice  should  be  ruthlessly  and  unhesi- 
tatingly swept  away. 

Bearing  on  the  question  of  jurisdiction  comes  the  great  question 
of  the  proper  incidence  of  the  work  of  the  Sheriff  Courts.  It  is 
notorious  that  in  Glasgow  the  work  is  too  heavy  for  the  staff,  whilst 
in  distant  and  secluded  country  districts  it  is,  on  the  other  hand^ 
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too  light  Perhaps  an  arrangement  similar  to  that  which  prevails  in 
the  County  Courts  in  London  might  be  adopted  as  regards  Glasgow. 
The  city  might  be  divided  into  separate  Sheriffdoms,  each  with  its 
own  Judge  and  its  own  Court-house,  with  jurisdiction  only  over  a 
specified  and  limited  area.  There  is  a  very  general  feeling  amongst 
the  Sheri£&-Substitute  that  any  future  legislation  on  the  subject 
should  give  them  the  power  of  acting  for  one  another  as  occasion 
required,  or  even  of  temporarily  interchanging  districts.  All  con- 
flict of  jurisdiction,  such  as  arose  in  a  recent  case  where  the  locus 
eontradiis  was  on  the  border-land  between  two  northern  counties, 
might  be  avoided  by  adopting  a  very  useful  provision  of  the  law  as 
in  District  Courts  Iaw,  which  gave  to  each  judge  jurisdiction  within 
his  own  district  and  three  miles  beyond  it 

If  it  is  objected  that  the  import  of  such  an  extension  of  the 
existing  system  would  be  to  give  the  inferior  Courts  a  jurisdiction 
co-ordinate  with  that  of  the  Court  of  Session,  it  mav  be  urged  that 
it  is  only  tihe  legitimate  application  of  a  principle  which  appears  to 
have  guided  the  Legislature  in  all  their  recent  enactments  on  the 
subject  With  the  exception  of  this  jurisdiction  in  heritable  and 
consistorial  cases,  the  powers  of  the  Sheriff  Court  judges  are  at 
present  practically  those  of  the  Supreme  Court.  It  will  doubtless 
be  conceded  that  the  object  of  the  Sheriff  Courts  is  to  bring  justice 
to  every  man's  door,  and  to  give  the  litigant  who  is  unable  to  incur 
the  expense  of  having  his  case  tried  in  Edinburgh  the  means  of 
having  it  decided  more  cheaply  and  expeditiously,  though  no  doubt 
less  satisfactorily,  by  the  judge  ordinary  of  the  bounds.  The  great 
bulk  of  the  litigation  of  every  country  rests  on  the  law  of  contracts, 
and  in  such  questions  the  jurisdiction  of  the  Sheriff  Courts  is 
unlimited.  If  a  litigant  who  has  the  option  of  choosing  between  an 
inferior  and  a  superior  tribunal  in  matters  so  important  as  this,  elects 
to  have  his  case  determined  by  the  inferior  judge,  why,  it  may  be 
asked,  should  any  restriction  be  placed  upon  his  exercising  this 
option  in  questions  arising  out  of  the  branches  of  the  law  ?  Further, 
the  extension  of  jurisdiction  which  I  here  suggest  would  at  least 
have  the  merit  of  rendering  our  judicial  system  more  homogeneous 
and  symmetrical  It  would  do  away  with  the  irregularities  and 
excrescences  which  disfigure  it,  at  any  rate,  as  regards  its  inferior 
departmenta  It  would  relieve  the  Lords  Ordinary  of  the  Court 
of  Session,  and  by  increasing  the  work  of  the  Division,  it  would 
enhance  the  usefulness  of  the  Supreme  Court  of  civil  judicature. 

Having  thus  sketched  the  outline  of  the  scheme,  perhaps  you 
will  permit  me  to  refer  to  one  or  two  matters  of  detail 

1.  Small  Debt  Cawrt — These  Courts  are  practically  Courts  of 
arbitration.  They  are  unfitted  for  the  discussion  of  nice  questions 
of  law.  But  what  is  at  present  conceded  as  a  favour  should  be 
granted  as  a  right  Agents  should  be  permitted  to  practise  in  them 
without  the  leave  of  the  Court  firat  asked  and  obtained. 

2.  Ikbts  Beeavery  Court. — ^Little  need  be  said  in  respect  to  this 
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anomalous  tribunal  It  is  no  favourite  with  the  profession.  It 
may  be  of  use  to  litigants  in  large  commercial  centres,  but  in  the 
country  districts  it  is  resorted  to  as  seldom  as  possible. 

3.  Ordinary  Court. — It  is  difficult  to  see  why  the  practice  in  the 
Ordinary  Court,  whilst  retaining  its  present  form,  should  not  be 
summary  as  regards  times  and  periods.  The  indttcix  of  course 
must  still  remain  fixed  as  at  present,  but  it  should  be  in  the  hands 
of  the  Court  to  regulate  the  progress  of  every  other  stage  of  the 
action.  Something,  too,  should  be  done  in  the  way  of  Umiting 
dilatory  defences.  An  unrestricted  power  to  amend  the  record, 
with  or  without  terms,  at  any  stage  of  the  proceedings,  and  the 
exclusion  of  review  of  any  case  on  the  ground  of  defect  of  form, 
would  probably  go  far  to  check  the  powers  which  unscrupulous 
agents  possess,  and  of  which  they  are  too  prone  to  avail  themselves, 
of  tripping  up  an  adversary  by  means  of  a  preliminary  plea.  After 
a  case  is  once  entered  upon  on  the  merits,  too,  the  right  to  raise 
all  such  questions  should  be  held  to  be  once  for  all  and  entirely 
abandoned. 

4.  Criminal  Jurisdiction, — It  is,  however,  in  the  exercise  of  his 
functions  in  criminal  cases  that  the  anomaly,  I  might  almost  say 
the  absurdity,  of  the  Sheriffs  jurisdiction  principally  appears. 
"  Strange  as  it  may  seem,"  says  a  recent  correspondent  of  the  Scois- 
man,  "  to  those  who  are  not  acquainted  with  the  details  of  that 
illogical  and  mysterious  system  of  procedure  which  Scotch  lawyers 
love  so  well,  the  Sheriff-Substitute  is  not  only  judge  but  prosecutor 
within  his  own  jurisdiction.  He  not  only  tries  the  crimes  which 
come  before  him,  but  on  him  devolves  the  duty  of  finding  out  their 
perpetrators.  If  he  was  committing  magistrate  and  judge  only,  the 
anomaly  would  be  bad  enough ;  but  to  hold  him  or  the  Sheriff- 
Principal,  which  of  course  is  the  same  thing,  responsible  even  in 
theory  for  every  burglary,  theft,  or  assault  which  occurs  within  his 
county,  is  one  of  those  things  which  certainly  'strike  a  stranger' 

as  odd." 

It  would  be  easy  to  arrange  that  all  declarations  should  be  taken 
and  all  commitments  granted  by  a  justice  of  the  peace,  that  all 
precognitions  should  be  led  before  the  procurator-fiscal  alone,  as  in 
practice  is  ordinarily  the  case ;  in  a  word,  that  the  Sheriff  should 
have  nothing  to  do  with  the  instruction  of  cases.  Crown  counsel 
would  decide,  as  at  present,  whether  the  case  should  be  tried  hy 
the  SheriflF  summarily  or  with  a  jury. 

At  present  the  limit  of  punishment  which  the  Sheriff  has  the 
power  to  inflict  is  far  too  contracted.  Where  a  crime  of  consider- 
able gravity  occurs  in  an  out-of-the-way  and  unimportant  county, 
Crown  counsel,  naturally  anxious  to  avoid  expense,  are  perhaps 
a  little  too  much  inclined  to  order  proceedings  before  the  Sheriff 
rather  than  incur  the  cost  of  bringing  a  large  body  of  witnesses 
from  so  great  a  distance  to  Edinburgh ;  and  the  lucky  offender  gets 
off,  if  not  scot  free,  at  any  rate  with  a  sentence  by  no  means  com- 
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mensnrate  to  his  deserts.  If  the  Sherifif  is  believed  competent  to 
try  the  case  at  all>  he  ought  to  have  the  power  of  awarding  adequate 
punishment.  The  simplest  way  would  no  doubt  be— excluding 
the  four  pleas  of  the  Crown — to  place  the  Sheriff  in  the  same 
position  as  Circuit  Court  Judges.  If  this,  however,  was  thought 
too  dangerous  a  prerogative  to  be  intrusted  to  such  functionaries,  a 
power  of  awarding  imprisonment  for  two  or  penal  servitude  for,, 
say,  seven  years  would  meet  the  requirements  of  almost  every 
ordinary  case. 

I  would  only  add,  in  conclusion,  that  it  would  be  of  much 
service  to  all  concerned  that  any  future  legislation  on  the  subject 
should  take  the  form  of  a  consolidating  statute. — I  am,  sir,  your 
obedient  servant,  Charles  Rampinl 

Ls&wicKy  May  7, 1881. 


JUDICIAL  PATE0NAGE.1 

Sir, — ^Mr.  Gladstone's  proposal  to  interpose  the  judgment  of  a 
Court  of  law  between  the  conflicting  interests  and  passions  of  land- 
lords and  tenants  in  Ireland,  wiU  probably  suggest  the  application 
of  the  judicial  factor  in  the  management  of  social  affairs,  in  many 
directions  hitherto  unthought  of.  Some  degree  of  prejudice  exists 
against  it,  but  this  is  traceable,  I  think,  to  no  deeper  source  than  a 
certain  indefiniteness  which  clings  to  the  phrases  in  which  it  is 
commonly  described.  It  is  spoken  of  as  a  means  of  fixing  or  deter- 
mining rent,  and  the  notion  has  arisen  that  the  Court  is  to  be 
intrusted  with  arbitrary  powers  beyond  those  exercised  by  a  judge 
in  the  decision  of  a  litigated  cause.  If  we  were  to  say  that  the 
Court  is  to  ascertain  the  real  rent,  all  the  conditions  of  the  locality, 
and  of  the  race  and  history^,  both  of  landlords  and  tenants,  as  well  as 
the  mere  quality  of  the  soil  and  climate,  being  taken  into  account, 
we  should,  probably,  have  a  more  correct  notion  of  the  function 
which  the  great  statesman  proposes  to  assign  to  the  judicial  element 
in  this  matter.  The  function  of  jurisprudence,  in  all  circum- 
stances, as  Mr.  Burke  said,  is  "  simply  declaratory,"  and  I  do  not 
imagine  that  Mr,  Gladstone  intends  that  its  action  in  Ireland  should 
be  exceptional,  notwithstanding  the  exceptional  circumstances. 

This  being  so,  then,  would  it  not  be  possible  for  us  to  call  in  our 
own  judges  to  ascertain  for  us  the  rights  of  parties  in  a  matter  in 
which  they  are  brought  into  keen  and  often  painful  conflict  ?  When 
an  office  falls  vacant,  a  chair,  we  shall  say,  in  one  of  our  Univer- 
sities, it  plainly  belongs,  of  right,  to  the  candidate,  amongst  those 
who  enter  into  competition  for  it,  who  is  most  capable  of  discharg- 
ing its  duties — who  is  at  once  the  best  teacher  and  the  most  success- 

^  The  substance  of  this  lettei  appeared  in  the  Scotsman  on  the  25th  April. 
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ful  cultivator  of  the  brancli  of  science  which  the  occupier  of  the 
chair  is  called  upon  to  represent.  If  this  man  can  be  discoveied, 
the  chair  is  his,  just  as  much  as  if  it  were  an  estate  which  he  had 
inherited ;  and  all  that  the  judge  has  to  do  is  to  discover  the  mao. 
He  is  to  determine,  in  short,  a  question  of  fact,  by  bringing  to  bear 
on  it  the  ordinary  laws  of  evidence.  Now,  the  question  which  1 
wish  to  ask  your  readers  is,  whether  this  function  could  not  be  per- 
formed better  by  the  Court  of  Session,  sitting  openly,  as  it  does  for 
the  discharge  of  ordinary  judicial  business,  than  by  any  elective 
body  which  it  is  possible  to  imagine  ? 

In  throwing  out  this  suggestion,  I  am  very  far  from  wishing  to 
cast  any  imputation  of  unfairness  in  the  distribution  of  their 
patronage  either  on  the  present  patrons,  or  on  the  Town  Council 
whom  they  superseded.  If  we  professors  are  not  always  the  men 
whom  the  public  might  desire  to  see  in  our  places,  the  public,  1 
do  believe,  have  themselves,  and  not  the  electors,  to  blame.  That 
"  you  cannot  make  a  silk  purse  out  of  a  sow's  ear"  is  a  maxim  that 
applies  to  University  patrons  as  well  as  to  other  people,  and  the 
main  reason  why  you  have  not  better  men  for  your  appointments 
is,  that  you  have  not  better  appointments  for  your  men.  But 
though  the  fact  may  be  that  the  electors  usually  select  the  hest 
man  out  of  the  candidates  who  present  themselves,  it  by  no  means 
follows  that  the  other  candidates,  or  the  public,  are  as  well  satisfied 
of  this  fact  as  they  might  be.  We  know,  on  the  contrary,  from 
experience,  that  there  is  scarcely  a  single  instance  in  which  the 
patronage  of  a  chair  is  disposed  of  without  exciting  feelings  of 
bitterness  which  do  not  result  from  the  adverse  judgment  of  a 
Court  of  law.  Suspicions  of  "earwigging"  and  "  wire-pulling"  are 
inevitable  under  any  arrangement  which  does  not  exclude  private 
solicitation ;  and,  whereas  the  nearest  and  dearest  friend  of  a  judge 
would  not  venture  to  influence  his  opinion  in  his  judicial  capacity, 
and  would  be  treated  by  him  with  scorn  and  indignation  if  he  did, 
no  one  would  hesitate  to  approach  the  very  same  judge  in  his  capacity 
of  a  university  patron,  and  bring  every  influence  in  his  power  to  bear 
upon  him,  either  in  order  to  advance  his  own  cause  or  the  cause  of 
any  candidate  in  whom  he  might  be  interested.  So  long,  indeed, 
as  no  proper  judicial  investigation  into  the  facts  of  the  case  is  pro- 
vided for,  communications  of  opinion  in  irregular  ways  are  not  only 
inevitable  but  indispensable.  The  whole  evidence,  however  it  may 
be  submitted  to  him,  may  be  taken,  as  it  no  doubt  generally  is,  by 
the  patron,  just  as  testimonials  are  read,  cumgrano  scUis;  but  it 
would  be  more  satisfactory  for  all  parties  if  the  grain  of  salt  were 
administered  in  conspedu  omniwm.  The  slightest  suspicion  of 
favour  injures  not  only  the  patron  and  the  defeated  candidates,  bat 
it  injures  the  candidate  who  is  appointed,  who  takes  possession  of 
his  chair  in  the  presence  of  a  hostile  minority  whose  depreciation 
might  have  been  silenced  had  the  grounds  on  which  it  rested  been 
pubUcly  canvassed. 
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I  am  quite  aware  that  the  novelty  of  this  proposal  will  expose 
it  to  all  the  ordinary  epithets  of  "  chimerical,"  "  fanciful,"  "  unprac- 
tical," and  the  like ;  but  I  am  too  old  to  be  much  moved  by  this 
consideration,  and,  should  it  come  to  be  seriously  examined,  I 
beheve  that  the  difficulties  attending  its  practical  realization  will 
be  found  to  be  far  fewer  than  might  at  first  be  imagined.  It  might,, 
as  seems  to  me,  be  managed  in  the  following  way. 

As  the  proceeding  ought  to  be  as  deliberate  and  authoritative  as 
possible,  I  should  propose — 

1.  That  each  candidate,  three  weeks  or  a  month  before  the  hear- 
ing of  the  cause,  should  lodge  with  the  Court  a  paper,  prepared  by 
counsel,  setting  forth  the  grounds  of  his  claim,  and  containing,  iu 
an  appendix,  the  testimonials,  and  all  the  other  evidence  on  which 
he  reUes. 

2.  That  one  counsel  for  each  candidate  should  be  heard  before 
the  whole  Court ;  and  that  he  should  be  entitled,  not  only  to  urge 
the  claims  of  his  client,  but  to  criticise  those  of  the  other  candidates, 
just  as  he  would  criticise  the  claims  of  rival  parties  in  an  ordinary 
suit 

3.  That  the  judges  should  then  take  the  case  to  avizandvm,  and 
that  each  judge  should  afterwards  deliver  lus  opinion,  with  the 
grounds  of  it^  in  open  Court. 

I  do  not  see  that  this  proceeding  need  make  an  unreasonable 
eucroachment  upon  what  some  of  the  judges,  it  is  alleged,  regard 
as  their  too  abundant  leisure ;  and,  from  the  universal  satisfaction 
that  their  judgments  give  in  other  matters,  I  do  not  doubt  that 
they  would  be  more  satisfactory  than  any  decisions  which  could  be 
arrived  at  under  any  other  arrangement,  even  if  the  judges  of  the 
Court  of  Session  were  themselves  the  patrons. 

Such  a  hearing  would,  moreover,  have  collateral  advantages.  By 
bringing  the  public  and  the  profession  of  the  law  more  dnrectly  in 
contact  with  scientific  subjects,  it  would  exercise  a  wide  educational 
influence,  and  diffuse  amongst  the  public  an  interest  in  academical 
matters  which  might  be  of  the  greatest  advantage  to  the  Universities. 
As  regards  the  candidates,  on  the  other  hand,  it  would  serve  as 
a  most  valuable  publication  of  their  merits  and  claims  to  notice. 
Even  a  defeated  candidate,  who  had  come  near  to  the  prize,  would  be 
amply  remunerated  for  the  cost  and  trouble  of  having  entered  the 
lists,  whereas  candidates  who  ought  never  to  enter  the  lists  at  all 
would  be  prevented  from  troubling  the  Court  by  the  public 
exposure  which  their  indiscretion  would  entail  As  a  general  rule 
there  are  not  more  than  three  or  four  serious  candidates  for  a  chair, 
and  the  difficulty  of  disposing  of  their  claims  in  the  manner  that 
I  have  suggested  would  be  as  nothing  in  comparison  with  a  jury 
trial,  where  scientific  witnesses  are  examined  orally. 

In  addition  to  this,  which  I  regard  as  the  most  important  branch 
of  academical  business,  it  might  be  worthy  of  consideration  whether 
the  ordinary  functions  of  our  University  Courts  could  not  be  more 
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satisfactorily  performed  by  the  Court  of  Session.  The  Court  might 
then  set  apart  a  day  at  stated  intervals  for  academical  matters,  jast 
in  the  way  in  which  it  at  present  sits  as  the  Teind  Court  The 
appeal  to  it  would  be  direct  from  the  Senatus  Academicus,  and  we 
should  get  rid  of  an  intermediate  tribunal,  probably  not  more 
valuable  than  that  of  the  Principal  Sheriff. — I  am,  etc. 

J.  LORDiER. 
1  Bruvtbfibld  Crescxnt,  April  23,  1881. 


EXTEA-ACADEMIC  LEGAL  EDUCATION. 

Sir, — The  article  on  "A  General  Outline  of  University  Legal 
Education,  and  of  the  Organization  of  the  Faculty  of  Law,"  bearing 
the  initials  M,  M.,  which  appeared  in  the  April  number  of  the 
Journal,  raises  questions  of  great  importance  and  deep  interests 
With  general  culture  and  Special  education  far  in  advance  of  what 
they  were  when  the  present  legal  academic  chairs  were  instituted, 
it  becomes  a  matter  of  necessary  inquiry  if  the  Legal  Faculties  of 
our  Universities  are  suflSciently  equipped  for  the  requirements  of 
the  age.  M.  M.  apparently  is  of  opinion  that  they  are  not,  and 
this  opinion  coming  from  one  whom  the  public  are  fairly  entitled 
to  assume  is  no  other  than  the  Professor  of  Constitutional  Law 
and  History  in  the  University  of  Edinburgh,  carries  with  it  great 
weight.  His  sketch  of  legal  education  seems  very  complete,  but 
it  does  appear  to  those  who  know  what  is  taught  under  the 
course  of  some  of  the  chairs  at  present  in  existence,  that  there  are 
questions  there  treated  which,  with  benefit  to  the  student,  might 
be  still  further  opened  up,  but  which  from  lack  of  time  the  pro- 
fessors are  unable  to  overtake  in  a  satisfactory  manner  either  to 
themselves  or  their  students.  This  is  admitted  to  be  the  case,  and 
in  such  a  position  of  matters  the  question  arises.  What  can  be 
done  to  obtain  deeper  and  enlarged  teaching  on  subjects  ahready 
professed  to  be  taught,  and  to  secure  teaching  on  other  subjects 
required  by  the  ever-growing  necessities  of  the  times?  Uni- 
versities are,  as  a  rule,  conservative  institutions,  jealous  of  encroach- 
ment, difficult  to  move,  and  slow  in  enlai^ing  their  boundaries; 
but,  on  the  other  hand,  when  convinced  of  the  right  and  justice  of 
a  measure,  they  will  accept  and  maintain  in  its  integrity  such 
teaching  as  is  of  recognised  public  utility  and  is  properly  endowed. 
It  appears,  however,  that  the  movement  for  enlarged  legal  teaching 
must  come  not  from  the  Universities  themselves  (however  much 
individual  professors  may  aid  by  independent  effort),  but  from  the 
profession  at  large,  as  represented  either  by  the  various  Faculties 
and  Societies  or  special  individuals.  And  it  is  surely  time  that 
these  bodies  were  facing  the  question  in  its  entirety,  and  doing 
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what  they  can  to  establish  new  chairs  or  lectureships  on  some  of 
the  subjects  suggested  by  M.  M.,  and  providing  tutorial  assist- 
ance for  the  deeper  study  of  some  of  the  matters  already  im-> 
perfectly  treated   by  the  present  professorial  staff,  or  otherwise 
revising  their  regulations  for  licence.      Experience  shows  that 
imless  the  licensing  bodies  insist  not  only  on  examination  on  a 
subject,  but  likewise  on  attendance  upon  a  course  of  lectures  upon 
it,  classes,  however  well  manned  and  endowed,  will  not  be  attended 
by  a  hiTge  number  of  students.     The  first  point,  then,  to  be  gained 
is  the  compulsitor  by  the  licensing  bodies  of  enlarged  education  by 
the  production  of  class  tickets  of  attendance  on  a  course  of  lectures 
on  the  subjects  on  which  examination  is  to  take  place,  and  by  the 
recognition  of  extra-academic  teaching  as  qualifying  for  licence. 
Were  these  obtained  the  demand  would  create  the  supply,  and  if 
the  Universities  failed  to  provide  what  was  necessary,  private 
enterprise  would  not  be  lacking.    And  this  leads  to  the  question, 
Is  it  necessary  that  students  of  law  should  be  restricted  for  their 
education  to  the  teaching  of  the  Universities  ?      A  monopoly  is 
always  an  evil,  and  competition  is  always  good.     The  students  and 
licensing  bodies  in  medicine  find  it  to  be  so,  and  consequently 
medicine  and  surgery  in  their  minutest  details  and  specialities  find 
teachers  and  demonstrators  able  and  willing  to  expound  their  art 
outside  the  sacred  precincts  of  the  Universities,  and  attendance 
upon  the  lectures  of  such  qualifies  for  licence  to  practise.    The 
Universities  are  also  benefited,  as  many  of  their  ablest  professors 
in  medicine  and  surgery  have  won  their  first  laurels  as  teachers  in 
extra-mural  schools.     The  plan  has  the  further  advantage  of  pro- 
viding for  the  student  another  course  on  the  same  subject,  though 
treated  perhaps  from  another  standpoint;  while  in  the  possible 
event  of  the  laziness  and  inefficiency  of  a  professor,  the  student 
can  make  the  selection  of  his  teacher.     Is  there,  then,  any  reason 
why  the  legal  licensing  bodies  should  not  recognise  extra-mural 
teaching  ?  and  if  not.  Is  there  any  reason  why  a  College  of  Law 
should  not  exist?      All  the  additions  which  M.  M.  desires  for 
legal  education  could  at  once  be  obtained,  and  students  would 
have  an  opportunity  of  studying  the  subjects  of  the   present 
courses  from  another  source  if  they  desired.      Could  the  pre- 
liminaries be  secured,  viz.  the  consents  of  the  licensing  bodies, 
there  is  no  lack  of  ability  and  enterprise  among  the  younger 
members  of  the  profession  to  provide  the  lectures ;  and  the  Uni- 
versities and  the  profession  generally  would  ultimately  reap  the 
benefit  by  their  professorial  chairs  being  manned  by  ripe  and 
experienced  teachers,  while  the  public  would  have  the  benefit  of 
better  equipped  practitioners.     For  extra-mural  teaching  eminent 
patronage  and  countenance  have  already  been  obtained.    Ten  or 
eleven  years  ago  the  Juridical  Society  of  Edinbui^h  organized  a 
course  of  lectures  on  special  subjects — ^the  introductory  address  to 
which  was   delivered   by  Lord  MoncreifT— the  Lord  President 
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(Inglis)  being  chairman  on  the  occasion,  and  among  the  lectunis 
were  the  present  Dean  of  Faculty  (Einnear)  and  the  present  Dean 
of  the  Faculty  of  Law  in  the  University  of  Edinburgh  (Professor 
Mackay).  The  profession,  then,  seems  to  approve  of  extra-mural 
teaching.  Will  it  not  also  approve  of  such  teaching  to  qualify  for 
licence  ?  It  is  to  be  hoped  that  the  licensing  bodies  will  have  an 
early  opportunity  of  answering  the  question. — I  am,  etc. 

John  P.  Coldstream. 

EdinbuboHi  Mcvy  28, 1881. 


NOTARIES. 

Snt, — ^As  to  the  matter  of  the  rise  of  notaries,  their  qualifica- 
tions, and   the   mode  of  their  admission,  and  also  as  to  the 
essentials  for  admission  as  law  agent  under  the  Act  of  1873, 
your  correspondent  "  W.  K."  has  said  enougL     The  conclusions, 
however,  which  he  strives  to  draw  from  the  discussion  of  these 
particulars  are  capable  of    further  extension,  and    likewise  of 
modification.     The  special  facts  which  lead  "W.  K."  to  suggest 
abrogation  seem  to  be  these — that  admission  as  notary  can  be 
obtained  on  very  easy  terms,  that  as  a  class  notaries  are  not  viewed 
with  respect  by  the  Supreme  Court,  and  that  their  "  privileges " 
are  almost  equal  to  those  of  a  law  agent;  whereas  admission  to 
practise  as  law  agent  is  now  a  very  difficult  matter,  the  stamp 
duty  nearly  treble  that  for  a  notary,  and  the  privileges  secured  no 
greater  than  those  of  a  notary.    It  is  contended  that  notaries 
shotild  be  deprived  of  their  present  privileges,  and  that  law  agents 
should  have  the  full  powers  of  notaries,  and  to  this  effect  "  W.  E." 
submits  a  little  plan.      Here  it  is  that  the  importance  of  the 
controversy  depends,  and  it  seems  to  me  that  "  W.  E."  has  not 
realized  it.     The  discontent  attendant  on  the  present  state  of 
things  appears  to  arise  from  the  fact  that  the  interests  of  law 
agents  and  notaries  are  so  nearly  identical.    To  give  law  agents, 
as  **W.  K."  suggests,  notarial  powers  as  incident  to  their  other 
privileges,  would  but  add  to  the  jealousy  between  the  two  classes. 
The  principle  which  should  guide  any  legislative  efibi'ts  in  the 
direction  of   regulating  the  admission  and  powers  of  notaries 
appears  therefore  to  be  this — that  as  sharp  a  line  should  be  drawn 
between  the  business  of  law  agents  and  notaries  as  at  present 
exists  between  the  former  and  advocates.    The  powers  of  a  notar>' 
ought  to  be  restricted  to  those  alone  which  a  law  agent  can  enjoy 
only  hy  paying  £20.    Where  the  duties  of  the  law  agent  end  there 
may  those  of  the  notary  begin,  and  there  will  be  no  peace  given 
until  this  separate  and  distinct  line  be  drawn. — ^I  am,  etc. 

Distinction. 

[Another  letter  on  this  subject  is  held  over  from  want  of  space. 
— Ed.c7;o/c7;] 
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THE  ETIQUETTE  OF  THE  BAR 

Sir, — ^To-day*s  Scotsman  contains  a  report  of  the  "County  of 
Edinburgh  Licensing  Appeal  Court,"  from  which  it  appears  that 
BO  fewer  than  four  members  of  the  Bar  were  in  attendance 
advocating  the  granting  of  licences  to  their  respective  clients. 
Unquestionably  this  Appeal  Court  is  open  to  the  regular  prac- 
titioners of  the  inferior  Courts,  and  I  would  therefore  consider  it 
dubious  etiquette  for  those  who  claim  the  exclusive  privilege  of 
the  superior  Court  to  appear  in  the  lower  forum.  But  as  I  am 
apparently  in  error  on  this  point,  would  you  kindly  enlighten  the 
darkness  of  myself  and  many  others  to  whom  I  have  spoken  on 
this  question :  Is  it  competent  (I  am  not  asking,  is  it  etiquette  ?)  for 
a  duly-qualified  law  agent  in  the  Sheri£f  Court  to  appear  at  the 
Circuit  Court  of  Justiciary  in  support  of  an  appeal  from  an  inferior 
Court  where  he  acted  as  agent  in  the  case,  and  to  state  and  argue 
the  appeal  without  the  intervention  of  counsel  ?  ? 

Dated  from  the  North,  May  2, 1881. 

[We  are  not  aware  of  any  express  enactment  limiting  the  right 
to  appear  in  support  of  an  appeal  to  the  Circuit  Court  to  members 
of  the  Bar,  but  as  it  is  matter  of  inveterate  practice  for  such 
appeals  to  be  argued  by  counsel  only,  it  is  not  probable  that  the 
Court  would  recognise  the  right  of  a  Sheriff  Court  practitioner  to 
appear  in  such  cases. — Ed.  J,  of  J.] 


A  Complete  System  of  Conveyancing,  By  the  Juridical  Society 
of  Edinburgh.  In  three  volumes.  Vol.  I.  Heritable  Rights. 
Fifth  edition.     1881.     (Bell  and  Bradfute.) 

It  is,  we  have  been  informed,  a  cherished  belief  of  the  Junior  Bar 
and  newly-fledged  Writers  to  the  Signet,  that  a  petition  addressed 
to  the  Houses  of  Parliament  by  the  Juridical  Society  of  Edinburgh, 
authenticated  by  its  seal,  bearing  a  Latin  motto,  mace,  scales,  and 
the  date  1773,  is  more  respected  in  St  Stephen's  than  a  similar 
missive  launched  at  our  legislators  by  the  Faculty  of  Advocates,  or 
by  any  Society  of  Law  Agents.  The  explanation  of  this  assumed 
phenomenon,  as  given  by  the  modest  among  our  legal  youths,  is  that 
the  northern  Society  is  somehow  mixed  up  with  a  body  bearing  a 
similar  name  and  a  high  reputation  in  London.  But  the  favourite 
solution  is  that  the  body  which  has  so  long  and  so  usefully  been 
at  home  in  Charlotte  Square  has  really  a  better  claim  to  be  heard 
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on  matter  of  law  than  any  other  association  in  broad  Scotland.    It 
has  more  to  show  for  its  reputation.      No  one  ever  thought  of 
publishing  in  book  form  the  minutes  of  meetings  of  Clerks  of  the 
Signet,  or  of  S.S.  C/s,  or  of  Glasgow  Procurators,  or  even  of  collectiiig 
within  boards  the  many  valuable  reports  which  have  been  produced 
by  these  and  other  bodies.     Some  of  them,  in  common  with  the 
Faculty  of  Advocates,  have  libraries  and  therewithal  printed  cata- 
logues of  the  contents;  but  these  can  scarcely  be  cfdled  literary 
productions,  and  are,  moreover,  intended  merely  for  esoteric  appU- 
cation.     The  Faculty  had  doubtless  the  good  sense  at  one  time  to 
issue  Reports  of  Decisions  of  the  Supreme  Courts,  but  so  tardy, 
meagre,  and  gappy  were  they  that  the  single  volume  of  the  outsider, 
Baron  Hume,  is  well  worth  the  lot,  and  the  first  breath  of  opposition 
by  private  enterprise  extinguished  them  for  ever.      Over  against 
this  tiny,  yet  exhaustive,  list  of  the  literary  work  of  our  great  legal 
associations,  the  Juridical  Society  has  to  boast  of  two  full  and  two 
partial  editions  of  styles,  and  now  this  first  instalment  of  a  fifth 
edition.    The  mere  statement  of  this  run  of  luck  is  proof  conclusive 
that  the  Society  has  accomplished  something  of  an  achievement 
It  may  be  interesting  to  our  readers  to  be  reminded  how  it  all  came 
about. 

The  Juridical  Society  of  Edinburgh  was  formed  on  27th  February 
1773,  as  a  kind  of  Essay  Club,  Judge  and  Jury  Club,  and  Debating 
Society,  and  still  retains  the  last  character.  About  four  months 
after  its  first  meeting  a  committee  was  appointed  to  draw  up  a  style- 
book,  not  at  all  for  publication,  but  only  for  the  use  of  members. 
The  committee  met  in  the  spring  and  autumn  vacations,  and 
finished  their  task  after  four  years*  work.  The  product  remained 
in  the  form  of  MS.,  and  was  lent  out  to  members  desiring  to  make 
use  of  it,  on  condition  that  it  should  be  returned  within  a  week 
Printing  was  resolved  on  in  1782.  Between  that  date  and  1787 
there  was  much  revision  and  re-revision,  in  which  "a  cofiTee-houae," 
or  more  particularly  "John's  CoflTee-House,"  bears  an  important  part^ 
as  being  the  most  convenient  lokcd  or  howff  for  the  deposit  of  the 
drafts  and  the  meetings  of  the  compilers.  The  first  volume,  treating 
of  Heritable  Eights,  was  published  in  the  latter  year  by  Mr.  Charles 
Elliot,  bookseller,  to  whom  the  copjrright  was  sold  for  four  hundred 
guineas,  subject  to  expenses  which  amounted  to  about  £250.  On 
somewhat  similar  terms  the  second  and  third  volumes  were  published 
in  1790  and  1794.  At  intervals  since  then  the  later  issues  have 
been  made,  after  careful  revisal,  to  meet  a  pretty  constant  demand 
on  the  part  of  the  legal  public  of  Scotland.  It  will  suflSce  for  our 
present  purpose  to  mention  that  the  immediate  predecessor  of  the 
present  volume  was  published  in  1855. 

It  is  said  to  be  the  boast  of  many  conveyancers  that  they  never 
require  to  go  beyond  the  tin  boxes  and  pigeon-holes  of  their  ofiices 
for  styles  whereon  to  model  new  conveyances,  however  complicated, 
and  that  printed  styles  are  neither  here  nor  there  to  them.    Some* 
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thing  mighty  no  doubt,  have  been  alleged  in  favour  of  this  self- 
contained  and  somewhat  arrogant  position  in  the  old  bad,  feudal, 
formal  pre-Disruption  days.     But  since  George  Joseph  Bell  and  his 
Commission,  and  since  successive  Lords  Advocate  took  to  riving 
at  the  ancient  formalism,  and  converting,  so  to  speak,  the  battle- 
mented  tower  that  had  stood  the  attacks  of  foe  and  time  for  centuries 
into  the  modem  "place"  or  mansion-house  with  sham  crow-steps 
impermeable  gargoyles,ashlar  pepper-boxes,  and  all  the  conveniences 
and  fixings  of  an  age  of  peace  and  luxury,  the  most  dry-as-dust  of 
practitioners  has  been  forced  to  turn  his  serious  attention  to  the 
perusal  of  a  series  of  Acts  of  Parliament,  which  seem  specially  made 
to  perplex  him,  and  benefit  his  last  apprentice.     Even  he  must 
have  sighed  for  some  guide  in  the  maze.     To  him  and  to  younger 
men  the  fourth  edition  of  these  styles  (Heritable  Rights),  published, 
as  we  have  said,  in  1855,  was  an  important  boon.     The  Securities 
Acts  of  1845, 1847,  and  1854;  the  Infeftment  Act  of  1845;  the 
Transference  Acts  of  1847 ;  the  Service  Act  of  1847 ;  the  Crown 
Charters  Act  of  the  same  year ;  and  the  Entail  Acts  of  1848  and 
1853  had  unsettled  everything ;  and  it  could  not  be  foreseen  that 
they  themselves  were  only  one  step  towards  still  greater  changes. 
The  Society  was  doubtless  well  advised  in  issuing  the  new  edition 
of  1855,  but  the  book  fell  on  evil  days.    In  1858  and  1860  new  forms 
and  new  principles  were  introduced.     In  the  belief  that  these  bore 
the  stamp  of  finality,  they  and  what  remained  of  their  predecessors 
were  gathered  together  in  1868  and  consolidated.     This  did  not  pre- 
vent a  little  tinkering  in  the  following  year.     Then  the  year  1874 
brought  with  it  the  extinction  of  the  superior  (or  at  least  of  his 
conveyancer),  the  doom  of  our  old  friend  "dispone,"  the  disestablish- 
ment of  the  testing  clause  as  known  to  St.  Martin's,  and  a  new  batch 
of  schedules.     In  1857  the  minor  reform  of  a  registration  for  long 
leases  was  passed.  The  system  of  registration  generally  was  amended 
in  1868  and  1877.    And  finally,  entailed  proprietors  relieved  them- 
selves of  many  of  their  grievances  through  enactments  passed  in 
1868, 1875,  and  1878. 

It  was,  we  believe,  soon  after  the  passing  of  the  important 
Conveyancing  Act  of  1874,  and  therefore  about  six  years  ago,  that 
the  Juridical  Society  saw  the  necessity  for  a  new  redaction  of  their 
styles,  more  especially  of  that  volume  which  relates  to  real  pro- 
perty. The  work  has  proceeded  slowly,  not  so  much,  we  under- 
stand, in  the  preparation  of  the  original  draft,  as  in  the  revisal, 
which  was  delayed  by  the  other  engagements  of  the  present  Lord 
Advocate  and  by  the  ill-health  of  Mr.  John  Clerk  Brodie,  W.S. 

A  notice  of  a  volume  sucli  as  this,  the  last  of  a  series  which  has 
been  high  in  the  public  favour,  ought,  we  think,  to  be  little  more 
than  an  announcement  of  the  fact  of  publication  and  of  the  causes 
vhich  have  led  to  publication  at  one  point  of  time  rather  than 
another.  A  partial  perusal  has  convinced  us  that  the  compilers 
have  done  their  work  conscientiously  and  well.     They  have  added 


320  OBITUARY. 

somewhat,  though  not  largely,  to  the  bulk  of  the  volume.   The 
prolegomena  and  remai'ks  (which  by  the  way  have  very  properly 
been  deprived  of  the  dignity  of  large  type)  are  of  course,  on  account 
of  the  number  of  alterations  in  the  law  of  conveyancing,  numerous, 
sometimes  stretching  out  into  short  treatises,  but  always  terse  and, 
so  far  as  we  have  seen,  accurate.    It  is  not  always  easy  to  make 
out  on  what  system  they  have  been  kept  within  reasonable  bounds, 
and  why  some  comer  of  a  large  district  of  law  has  been  cultivated, 
while  the  rest  has  been  allowed  to  lie  fallow ;  but  the  necessity  of 
drawing  the  line  somewhere  applies  to  styles  as  well  as  to  other 
parts  of  our  way  through  the  world.    The  space  left  vacant  by 
instruments  of  sasine,  constitution  of  thirlage,  leases  of  teinds,  and 
other  obsolete  or  nearly  obsolete  deeds,  is  mainly  occupied  by  the 
new  writs  introduced  by  recent  Acts.    But  we  are  also  glad  to  see, 
as  new  matter,  a  very  valuable  chapter  on  the  deeds  employed  in 
carrying  out  the  Lands  Clauses  Acts,  as  well  as  forms  of  leases  of 
oilworks  and  shale,  of  quarries,  of  mansion-house  and  shootings, 
and  of  deer-forests.    The  index  errs  in  being  double,  one  part 
being  devoted  to  the  body  of  the  work,  the  other  to  the  appendix. 
This  appendix  is  the  only  part  of  the  volume  to  which  we  can 
fairly  take  exception,  and  we  beg  to  make  our  protest  in  the  mildest 
possible  terms,  though  the  grievance  is,  in  our  eyes,  no  small  one. 
The  book  is  big:  an  evil,  sometimes  a  necessary  evil     Its  bulk 
is  swelled  by  an  appendix  of  160  pages,  containing  nothing  but 
unmitigated  Acts  of  Parliament.     Now  no  practitioner  who  values 
his  reputation  ever  goes  to  the  fag-end  of  a  special  treatise  for  the 
ipsissima  verba  of  a  statute.     He  would  as  soon  think  of  going  to 
"  Tristram  Shandy  "  for  the  preparation  of  an  anathema.    The  only 
possible  justification  for  a  private  person  printing  a  statute  at  large 
is  that  he  finds  this  the  best  and  only  accurate  way  of  setting  forth 
enacted  law  by  help  of  notes  of  cases,  cross  references,  conjectural 
readings,  and  so  forth.     No  better  example  of  the  legitimate  use 
of  statutes  as  the  text  on  which  to  llang  explanatory  notes  can  be 
found  than   Mr.  Begg's  Conveyancing  Code,  which  we  had  the 
pleasure  to  notice  some  time  ago.    The  existence  of  a  piece  of  work 
so  thorough-going  and  accurate,  and  of  Mr.  Cowan's  collection  of 
statutes,  might  well  have  deterred  the  compilers  of  this  volume 
from  adding  unnecessarily  to  its  bulk. 


(JDbituarB. 


Adam  M*Kenzie,  Esq.,  Sheriff  Clerk  Depute  of  Perthshire,  died 
on  30th  April. 

James  Walker,  Esq.,  W.S.  (1824),  died  on  the  20th  May. 

John  Colvin,  Esq.,  Solicitor,  Inverness,  died  on  the  21st  May. 
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Report  of  the  Law  CommUtet  of  the  Scottish  Trade  Protection  Society 
of  Edinburgh  anent  the  Bankruptcy  and  Cessio  (Scotland)  Bill, — ^This 
Bill  is  prepared  and  brought  in  by  Dr.  Cameron,  Mr.  Orr  Ewing,  Mr. 
Kamsay,  Mr.  James  Campbell,  and  Mr.  Mackintosh.  It  is  preceded  by  a 
memorandum  explanatory  of  the  reasons  for  its  introduction  and  of  the 
purposes  which  it  is  designed  to  serve.  That  memorandum  consists  of 
four  heads,  and  sets  forth  :  (1)  That  proceedings  in  bankruptcy  cannot 
be  taken  in  Scotland  except  at  the  instance  or  with  the  concurrence  of. 
one  creditor,  whose  debt  amounts  to  £50 ;  two  creditors,  whose  debts 
together  amount  to  £70 ;  or  three  or  more  creditors,  whose  debts  together 
amount  to  £100 ;  and  that  it  results  that  no  debtor  whose  liabilities  are 
under  £50,  £70,  or  £100,  as  the  case  may  be,  can,  however  innocent  his 
bankruptcy  may  have  been,  obtain  the  benefit  of  a  discharge  under  the 
Bankruptcy  Acts,  that  it  is  open  to  such  debtor  to  apply  for  cessio  honorum^ 
but  as  the  law  stands  at  present,  although  his  assets  may  be  distributed 
among  his  creditors  under  that  process,  no  discharge  can  be  obtained 
under  it ;  that  the  hardship  thus  occasioned  to  small  debtors  and  others 
was  brought  under  the  notice  of  the  Select  Committee,  to  whom  the 
Bill,  which  ultimately  became  the  "Debtors  (Scotland)  Act,  1880,"  was 
referred  last  session,  that  the  first  object  of  the  present  Bill  (sea  5)  is 
to  remove  this  hardship  by  rendering  it  competent  for  a  debtor  to  obtain 
his  discharge  in  the  process  of  cessio. 

Under  tJ^e  second  head  the  memorandum  alleges  that  under  the 
'' Bankruptcy  (Scotland)  Act,  1856,"  a  bankrupt  is  practically  entitled  to 
demand  his  discharge  at  the  expiration  of  two  years  from  the  date  of  his 
sequestration,  without  the  consent  of  his  creditors,  and  without  any  dis- 
cretionary power  on  the  part  of  the  judge  to  refuse  it,  however  reckless 
bis  trading  may  have  been,  and  even  although  no  dividend  whatever  may 
have  been  paid  to  his  creditors ;  that  the  Bankruptcy  Laws  of  England 
and  Ireland  contain  provisions  designed  to  prevent  bankrupts  in  those 
countries  from  claiming  their  discharge  in  such  circumstances ;  and  that 
the  second  object  of  the  Bill  (sees.  6  and  7)  is  to  import  into  the  Scotch 
Bankruptcy  system  somewhat  similar  provisions. 

The  third  head  sets  forth  that  a  clause  has  been  introduced  into  the 
Bill  (sea  8)  to  give  the  judge  power  to  refuse  cessio,  if  he  is  of  opinion 
that^  horn  the  value  of  the  estate  or  other  circumstances,  the  proceedings 
should  be  taken  under  the  Bankruptcy  Acts ;  that  at  present  there  is  no 
inducement  to  resort  to  cessio  in  unsuitable  cases,  as  no  discharge  can  be 
obtained  under  it,  but  that  it  will  be  otherwise  if  sec.  5  of  the  present 
Bill  becomes  law.  And  the  fourth  head  says  that,  under  the  present  law, 
an  interval  of  thirty  days  must  elapse  between  the  Gazette  notice  of  the 
application  for  cessio  and  the  diet  of  compearance  under  it.  That  this 
period,  fixed  very  many  years  ago,  is  now  quite  too  long,  and  as  it  affords 
^  opportunity  for  further  dilapidation  of  the  debtor's  estate,  it  is  pro- 
pofled  (sea  9)  to  give  the  Sheriff  power  to  shorten  it  materially. 

Before  considering  more  particularly  the  provisions  of  the  Bill  itself, 
it  may  be  proper  to  examine  the  statements  contained  in  this  memorandum, 
as  they  are  somewhat  misleading,  and  in  several  respects  misrepresent  the 
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provisions  of  the  Bankraptcy  Acts  and  of  the  "Dehtors  (Scotland)  Act, 
1880.''  The  first  misrepresentation  is  rather  by  implication  than  by 
what  is  directly  set  forth  in  the  memorandum.  It  alleges  that  no  debtor, 
whose  UahUities  are  under  £50,  £70,  or  £100,  as  the  case  may  be,  can 
obtain  his  discharge,  however  innocent  his  bankraptcy  may  have  been, 
simply  because  it  requires  one  creditor  for  £50,  two  creditors  for  £70, 
and  three  or  more  creditors  for  £100,  before  proceedings  can  be  taken  in 
bankruptcy,  and  it  implies  (what  it  asserts  under  the  second  head)  that 
every  debtor  whose  liabilities  exceed  those  sums,  may  obtain  a  dischaige 
in  bankruptcy.  Now  the  veiy  opposite  is  the  fact  It  is  not  the  amount 
of  the  debtor's  liabilitiee  which  has  an  influence  in  determining  the 
question  whether  a  bankrupt  shall  obtain  his  discharge,  but  the  amount 
of  his  assets.  Section  168  of  the  Bankruptcy  Act  of  1856  provides  that 
''it  shall  be  competent  for  a  majority  in  number  and  value  of  the 
creditors  at  any  meeting  called  for  the  purpose  after  the  election  of  the 
trustee,  if  it  shall  appear  to  them  that  the  estate  is  not  likely  to  yield 
free  funds  for  division  among  the  ordinary  creditors,  after  payment  of 
preferable  debts  and  expenses  beyond  £100,  to  resolve  that  the  bankrupt 
shall  only  be  entitled  to  apply  for  and  obtain  a  decree  of  cessio^  and  shall 
have  no  right  to  a  discharge  in  the  sequestraiion.^  This  makes  it  clear 
beyond  a  doubt  that  the  smallness  of  a  debtor's  liabilities  has  nothing 
whatever  to  do  with  the  question  of  his  discharge,  but  that  the  smallness 
of  the  free  funds  left  for  division  among  the  creditors  is  the  criterion  by 
which  this  question  is  to  be  determined;  and  the  reason  is  obvious. 
The  Scotch  Bankruptcy  Law  is  applicable  to  all  persons,  without  dis- 
tinguishing, as  the  law  of  England  and  Ireland  does,  between  traders  and 
non-traders;  and  therefore  it  was  necessary  that  there  should  be  some 
check  to  prevent  its  abuse  by  parties  for  whom  it  was  not  intended 
availing  themselves  of  its  provisions  and  obtaining  a  discharge  of  their 
debt&  It  may  or  it  may  not  be  proper  to  enable  every  one  to  obtain  a 
discharge  who  does  what  this  Bill  proposes,  viz.  pay  6s.  8d.  in  the  £, 
but  in  order  to  accomplish  this  it  is  not  proper  to  misrepresent  the  exist- 
ing law;  and  the  proper  time  to  have  raised  the  question  was  when  the 
original  Bill  was  before  the  Select  Committea  The  question  of  the 
debtor's  discharge  ought  to  have  been  considered  in  connection  with  the 
propriety  of  abolishing  imprisonment  for  debt  The  two  questions  are 
closely  related.  The  section  of  the  Bankruptcy  Act  of  1856  just  quoted 
contains  a  provision  for  freeing  a  debtor  from  imprisonment  for  debt  in 
certain  circumstances,  but  in  those  circumstances  it  clearly  makes  it  a  con- 
dition for  such  immunity  that  the  debtor  shall  not  be  entitled  to  obtain 
his  discharge  until  he  pays  20s.  in  the  £.  The  third  head  of  the 
memorandum  indicates  that  the  process  of  cesaio  is  only  suitable  for 
small  estates,  and  the  Act  of  1856  makes  it  plain  that  where  the  free  funds 
for  division  do  not  amount  to  £100  (irrespective  altogether  of  the  amount 
of  the  liabilities),  the  bankrupt  shall  not  obtain  his  discharge.  One  can 
easily  imagine  many  cases  where  the  debtor,  not  in  business,  having  only  one 
or  two  debts  of  comparatively  small  amount,  it  would  be  highly  improper 
that  he  should  be  discharged  merely  upon  payment  of  6s.  8d.  in  the  £ 
Further,  the  memorandum  states  that  this  question  of  the  discharge  was 
brought  under  the  notice  of  the  Committee  to  whom  the  Debtors  Act  was 
referred.     That  Committee  must  therefore  have  considered  the  question. 
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and  lesolved  that  it  was  not  expedient  that  a  discbarge  should  be  given 
in  cases  of  cesno,  otherwise  such  a  provision  conld  easily  have  been 
inserted  in  the  Bill  then,  which  was  the  proper  time  for  doing  it.  No 
reasons  are  now  given  why  a  question  which  seems  to  have  been  considered 
and  answered  in  the  negative  by  a  Select  Committee  in  1880,  should 
now  in  the  beg^ning  of  1881  be  answered  in  the  affirmative. 

The  second  head  of  the  memorandum  contains  a  positive  misrepresen- 
tation when  it  says  that  under  the  "Bankruptcy  (Scotland)  Act,  1856," 
"a  bankrupt  is  practically  entitled  to  demand  his  discharge  at  the 
expiration  of  two  years  from  the  date  of  his  sequestration  without  the 
consent  of  his  creditors,  and  without  any  discretionary  power  on  the  part 
of  the  judge  to  refuse  it^  however  reckless  his  trading  may  have  been, 
and  even  although  no  dividend  whatever  may  have  been  paid  to  his 
creditors."  It  is  hardly  credible  that  the  framers  of  this  statement  should 
be  ignorant  of  the  provisions  of  the  146th  section  of  the  Act  of  1856, 
which,  after  providing  for  the  case  of  no  discharge  where  the  free  funds 
for  division  do  not  amount  to  £100,  it  declares  that  '4t  shall  not  be 
competent  for  the  bankrupt  to  present  a  petition  for  his  discharge,  or  to 
obtain  any  consent  of  any  creditor  to  such  discharge,  until  the  trustee 
shall  have  prepared  a  report  with  regard  to  the  conduct  of  the  bankrupt, 
and  as  to  how  fiar  he  has  complied  with  the  provisions  of  this  Act,  and 
in  particular  whether  the  bankrupt  has  made  a  fair  discovery  and  surrender 
of  his  estate,  and  whether  he  has  attended  the  diets  of  examination,  and 
whether  he  has  been  guilty  of  any  collusion,  and  whether  his  bankruptcy 
has  arisen  from  innocent  misfortunes  or  losses  in  business,  or  from  culpable 
or  undue  conductJ^  This  report  is  a  very  important  element  in  the 
question  of  the  bankrupt's  discharge ;  it  is  prepared  by  an  independent 
officer  elected  by  the  creditors,  and  after  the  public  examination  of  the 
bankrupt,  and  f^er  a  period  of  at  least  five  months  has  been  allowed 
him  for  the  purpose  of  investigating  the  conduct  and  affairs  of  the  bank- 
rupt. Further,  there  have  been  some  cases  decided  under  this  section 
where  bankrupts  have  been  refused  their  discharge  who  could  not  give  a 
eatisfactoty  account  of  alleged  losses;  where  a  bankrupt  had  not  made  a 
satisfactory  explanation;  and  even  in  one  case  where  the  trustee  made  a 
somewhat  neutral  report  to  the  effect  that  he  was  not  able  to  teU  whetlier 
the  bankrupt  had  been  guilty  of  collusion  or  not. 

The  third  head  of  the  memorandum  indicates  that  if  section  5  of  the 
present  Bill  should  become  law  that  there  will  be  an  inducement  to  debtors 
to  resort  to  proceedings  in  cessio  in  unsuitable  cases,  and,  curiously  enough, 
the  remedy  proposed  to  be  applied  for  such  an  abuse  of  the  provisions 
of  an  Act  of  Parliament  is  not  to  dismiss  the  improper  proceedings,  but 
to  convert  them  into  proceedings  under  the  Bimkruptcy  Acts  whether 
these  be  suitable  or  not 

The  last  head  of  the  memorandum  contains  a  curious  commentary  on 
Bection  8  of  the  "  Debtors  (Scotland)  Act,  1880."  That  section  provides 
that  **  on  a  petition  being  presented  for  cessio  the  following  provisions 
shall  have  effect,  viz. :  the  Sheriff  shall  issue  a  warrant,  appointing  the 
petitioner  to  publish  a  notice  in  the  Edinburgh  Gazette  intimating  that 
such  petition  has  been  presented,  and  requiring  all  the  creditors  to  appear 
in  court  on  a  certain  day,  being  not  less  than  thirty  days  from  the  date 
of  the  Oazette  notice,"  etc.  The  memorandum  now  represents  that  this 
period  of  thirty  days  was  fixed  very  many  years  ago,  and  is  now  quite  too 
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long,  as  it  affords  an  opportunity  for  the  dilapidation  of  the  iehMs 
estate,  and  therefore  that  it  now  proposes  to  shorten  it  materiallj. 
Evidently  this  is  intended  to  cover  a  blunder  in  the  Debtors  (Scotkod) 
Act  of  last  session.  If  it  be  true  that  this  interval  affords  an  opportonitj 
for  further  dilapidation  of  the  estate,  it  was  equally  true  last  year,  and 
if  it  should  be  shortened  now  it  could  have  been  shortened  then.  But 
instead  of  doing  so  the  Bill  of  last  year  specially  provided  that  this 
interval  of  thirty  days  must  intervene  between  the  publication  of  the 
Gazette  notice  and  the  diet  of  compearance. 

Turning  now  to  the  Bill  itself.     Its  main  provisions  are — (1)  To 
enable  every  debtor  who  can  contrive  to  have  his  estates  administend 
under  the  Debtors  Act  of  1880  (whether  suitable  for  the  purpose  or  not), 
to  obtain  his  discharge  upon  payment  of  6s.  8d.  in  the  £,  under  conditions 
very  much  more  favourable  to  the  debtor  than  under  the  existing  Bank- 
ruptcy Acts;  (2)  to  impose  upon  debtors  whose  estates  are  administered 
under  the  Bankruptcy  Acts  the  burden  of  paying  6s.  8d.  in  the  £  as  a 
condition  of  obtaining  a  discharge  in  addition  to  all  the  other  provisions 
now  imposed  by  the  Bankruptcy  Acts.     It  does  not  appear  to  the  Com- 
mittee that  there  is  any  reason  for  encouraging  debtors  to  have  their 
estates  administered  under  the  Debtors  Act  of  1880  rather  than  under  the 
Bankruptcy  Acts — ^indeed,  the  memorandum  prefixed  to  the  Bill  indicates 
that  for  many  estates  these  provisions  are  unsuitable,  and  yet  debtors  are 
induced  to  have  recourse  to  them  by  rendering  their  discharge  so  much 
more  easy  in  the  former  case  than  in  the  latter.     In  the  case  of  bank- 
ruptcy, the  debtor  must  be  publicly  examined  by  an  officer  elected  by  the 
creditors  after  he  has  had  ample  time  and  opportunity  for  investigating 
the  debtor's  affEurs;  that  officer  must  report  favourably  on  the  conduct  of 
the  bankrupt;  and  in  the  event  of  the  discharge  being  applied  for  within 
less  than  two  years  from  the  date  of  the  bankruptcy,  there  must  be  the 
consents  of  certain  majorities  of  creditors,  and  if  this  Bill  shall  pass  there 
must  be  the  proposed  payment  of  68.  8d.  in  the  £.    But  in  the  case  of  the 
more  favoured  debtor  who  avails  himself  of  the  privileges  of  the  Act  of 
1880,  provided  he  pays  the  68.  8d.  in  the  £,  he  may  get  quit  of  the  report 
of  the  trustee  on  his  conduct,  which  may  be  exceedinglyinconvenient  He 
does  not  require  to  wait  for  two  years  as  in  the  case  of  bankruptcy,  but 
may  apply  at  any  time  after  six  months  have  elapsed  firom  the  date  of  the 
cessio,  and  he  requires  no  consents  of  creditors.     Further,  he  escapes  public 
examination  by  a  person  in  the  position  and  with  the  advantages  for 
investigating  into  his  conduct  and  mode  of  conducting  his  business  which 
a  trustee  in  bankruptcy  has;  and  if  the  indudm  be  shortened  to  eight 
days,  as  the  Bill  proposes,  the  debtor's  examination  becomes  a  mere  £uce. 
All  that  he  has  to  do  is  to  see  that  his  estate  will  pay  6s.  8d.  in  the  J^ 
Some  persons  whose  opinions  deserve  some  consideration  object  to  the  fixing 
of  a  minimum  sum  for  a  dividend  as  a  condition  of  obtaining  a  discharge,  on 
the  ground  that  it  offers  a  strong  inducement  to  fraud  on  the  part  of  a 
banbrupt     It  is  thought  that  if  he  finds  his  estate  may  be  in  danger  of 
not  yielding  the  requisite  dividend,  he  may  be  tempted  to  buy  in  fresh 
goods  shortly  before  sequestration,  so  as  to  briug  up  the  dividend  to  the 
requisite  amount     But  apart  from  this  question  it  is  certain  that  there 
will  be  many  debtors  whose  estate  may  yield  6&  8d.  per  £,  and  yet  they  inll 
be  less  deserving  of  it  discharge  than  those  whose  estates  do  not  come  np 
to  this  amount* 
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Neither  in  the  Act  of  last  year,  nor  in  the  present  Bill,  is  there  any 
proTiaion  to  secure  the  election  of  a  trustee  by  the  bond  fide  creditors. 
The  tmstee  will  yirtually  be  nominated  b^  the  banbnpt  When 
appointed  the  trustee  becomes  master  of  the  situation.  He  may  do  with 
the  estate  what  he  pleases;  he  is  subject  to  no  control  or  supervision; 
and  it  seems  to  be  expected  that  he  should  retain  the  office  for  ever,  for 
there  is  no  provision  made  for  him  winding  up  the  estate,  declaring  a 
dividend,  or  for  his  own  discharge  at  the  termination  of  his  office.  He 
is  to  be  permitted  to  fix  his  own  remuneration,  which  he  may  take  when 
and  how  he  pleases,  and  he  is  freed  from  any  annoyance  by  prying  com- 
miasioners,  who  are  sometimes  troublesome  to  trustees  in  l^kruptcy,  by 
auditing  their  accounts  and  seeing  that  they  deposit  in  bank  the  moneys 
of  the  estate.  Finally,  it  seems  to  be  unnecessary  to  think  of  making 
provision  for  the  removal  of  a  trustee  for  malversation  of  office,  probably 
because  it  would  be  very  difficult  for  a  trustee,  who  is  left  so  much  to  the 
freedom  of  his  own  will,  to  do  anything  which  would  be  inconsistent 
with  his  powers. 

It  appears  to  the  Committee  that  if  this  Bill  should  pass  it  will  be 
repeating  the  two  blunders  which  have  now  come  to  be  universally 
acknowledged  to  have  been  committed  by  the  English  Bankruptcy  Act 
of  1869 — (1)  When  it  provided  two  modes  for  winding  up  insolvent  estates, 
making  the  bankrupt's  dischaige  difficult  to  be  obtained  in  the  one  and 
easy  in  the  other;  (2)  when  it  provided  that  in  the  case  where  the  dischaige 
was  easily  got,  the  trustee  was  also  independent  of  any  control  on  his  actings. 
The  consequence  was  that  in  England  every  bankrupt,  with  the  aid  of  the 
person  who  expected  to  be  trustee,  so  arranged  matters  that  his  estate 
should  be  wound  up  in  the  manner  most  suitable  for  the  wishes  of  these 
two  individuals  rather  than  in  the  way  most  beneficial  to  the  creditors. 

Such  a  system  has  proved  most  disastrous  in  England,  and  should  the 
present  Bill  now  pass  it  will  go  far  to  bring  about  a  similar  state  of 
matters  for  Scotland. 

Now  that  imprisonment  for  debt  has  been  abolished,  the  Committee  is 
of  opinion  that  the  whole  question  of  an  insolvent's  discharge  for  less  than 
208.  in  the  £  deserves  to  be  seriously  reconsidered. 

Farther,  the  abolition  of  the  power  of  imprisonment  for  debt  by  the 
Act  of  1880  is  causing  much  dissatisfaction.  It  has  only  been  a  short  time 
in  operation,  and  many  evils  are  already  arising  under  it.  The  Com- 
mittee sees  no  hardship  in  imprisoning  a  man  who  has  the  means  to  pay 
his  debt,  but  who  wilfully  refuses  to  do  so.  But  probably  it  would  not 
be  expedient  now  to  re-enact  the  old  law  of  imprisonment  in  its  original 
form.  Probably  what  would  be  sufficient  would  be  an  enactment  similar 
to  what  there  is  in  England,  whereby  when  it  is  proved  to  the  satisfac* 
tion  of  a  judge  that  a  debtor  has  the  means  of  paying  a  just  debt,  but 
that  he  wilfully  refuses  to  do  so,  the  judge  has  the  power-  of  committing 
him  to  prison. 

The  Committee  therefore  recommend  to  petition  against  this  Bill,  and 
they  would  recommend  steps  to  be  taken  for  effecting  a  change  of  the  law, 
whereby  a  debtor  who  has  the  power  but  wilfully  refuses  to  pay  his  debt 
should  be  compelled  to  do  so  even  by  imprisonment 

Geobgb  Harbison,  Chairman. 
P.  Momsoir,  Secretary. 
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Circuit  Courts  of  Justiciary, — We  have  received  the  following 
communication  from  "M'K.,  a  retired  country  writer,"  on  the  above 
subject:  "I  have  just  been  reading  the  report  of  the  proceedings  at 
Dumfries  of  the  Circuit  Court.  There  were  three  cases  in  all — ^in  the 
first,  the  panel  was  outlawed  for  non-appeflrauce;  in  the  other  cases 
the  panels  pled  guilty.  A  jury  did  not  require  to  be  empanelled, 
and  were  dismissed.  Forty-five  men  during  this  inclement  weather 
were  brought  from  great  distances,  some  from  beyond  Stranraer,  to 
Dumfries,  at  their  own  expense,  and  at  much  inconvenience.  If  it 
had  only  been  a  day  later,  it  might  have  been  said  on  'a  hunt 
the  gowk.'  I  say  nothing  as  to  the  witnesses.  Can  nothing  be 
done  to  relieve  persons  on  the  jury  list  from  such  calls  on  them? 
In  criminal  trials  before  the  Sheriff  Courts,  the  pleading  diets  in 
a  great  measure  mitigate  the  hardship  of  the  case.  The  criminal 
business  done  on  circuit  now  is  comparatively  small,  and  the  civil 
business  is  all  but  nil.  The  Judges  in  the  Criminal  Court  frequently 
receive  white  gloves.  At  Dumfries  yesterday,  at  the  end  of  the 
proceedings,  Lord  Craighill  said :  'This  is  the  third  occasion  on 
which  I  have  visited  Dumfries,  and  I  think  it  is  the  first  occasion 
any  case  has  been  brought  before  me.  On  two  occasions  when  I 
visited  Dumfries  there  were  no  cases  to  be  brought  before  the  Court, 
and  I  had  the  pleasure  to  obtain  from  the  Provost  and  Magistrates 
of  the  burgh  a  pair  of  white  gloves,  an  additional  assurance  of  good 
order  and  love  of  the  law  which  is  abiding  within  the  counties  of 
the  circuit'  The  remedy  is  to  do  away  with  Circuit  Courts  except 
for  large  towns  such  as  Glasgow,  Dundee,  and  Aberdeen.  In  other 
counties  let  criminal  cases  be  more  frequently  tried  by  the  Sheriffs, 
and  where  not  so,  let  the  cases  be  tried  in  Edinburgh.  Travelling 
is  now  so  rapid  that  criminals,  witnesses,  and  even  jurymen,  if 
necessary,  could  in  a  few  hours  be  conveyed  to  Edinburgh-  The 
pleading  diet  would  then  be  extended  to  all  cases,  and  v^oiUd  greatly 
lessen  the  resort  to  a  Jury.  Let  the  jury  list  be  limited  to  persons 
residing  within  a  reasonable  distance  of  Edinburgh,  and  let  the 
jurymen  receive  a  small  allowance  for  travelling  expenses.  If  the 
citizens  of  Edinburgh  and  Leith  were  paid  a  fee  of  a  guinea  for 
attendance,  a  sufficient  number  of  good  jurymen  would  be  voluntarily 
forthcoming  at  any  time  when  required,  which  would  lessen  the 
necessity  for  men  coming  from  a  distance.  The  qualification  of 
jurymen  in  Edinburgh  might  be  lowered.  The  expense  and  loss 
of  time  of  the  judges,  clerks  of  court,  depute-advocates,  macers,  etc., 
would  be  saved.  The  criminals  would  have  the  advantage  of  better 
counsel  and  agents  than  they  generally  have  in  country  towns. 
The  facility  of  travelling  now  is  such  that  small  jails  are  being 
discontinued,  and  criminals  transferred  to  central  jails.  The 
centralizing  of  Justiciary  Courts  would  be  of  great  advantage  in  a 
pecuniary  as  well  as  in  other  respects." 

A  Ninetecnth'CerUury  Lord  Br — xf-^ld. — ^The  following  appear 
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in  the  public  newspapers  as  words  used  by  a  learned  Lord  Com- 
missioner of  Justiciary  in  passing  sentence  on  a  prisoner  who  had 
the  misfortune  to  have  only  one  leg.  In  pronouncing  sentence 
of  six  months'  imprisonment  his  Lordship  strongly  advised  "  the 
prisoner  to  seriously  consider  during  that  time  whether  he  should 
not  do  well  to  return  to  honest  hairdressing.  If  he  did  not  he 
might  be  sure  he  would  come  to  serious  evil  before  long.  That 
would  not  be  a  thing  in  the  far  future,  but  immediate  and  certain, 
for  society  would  prove  too  strong  for  him,  even  if  he  had  two  legs, 
08  he  seemed,  being  a  cripple,  to  have  only  one.  (Laughter.)"  Judicial 
wit  is  generally  very  finely  spun,  but  this  habit  of  "  playing  to  the 
gallery  "  is,  to  say  the  least  of  it,  calculated  to  make  the  judicious 
grieve. 
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Tms  is  the  line  the  Bank  built. 

This  is  the  Bond  that  lay  on  the  line  the  Bank  built, 

This  is  the  Coupon  attached  to  the  Bond  that  lay,  etc. 

This  is  the  Cash  they  couldn't  get  in  return  for  the  Coupon,  etc. 

These  are  Directors  that  fume  and  fret 
About  the  Cash  they  couldn't  get 
In  return  for  the  Coupon,  etc. 

Here  is  the  notable  G.  A.  T., 
Whom  the  Directors  despatched  to  see 
If  he  could  relieve  them  from  the  fret 
About  the  Cash,  etc. 

These  are  the  "  watered  "  Bonds  they  made 
To  settle  the  Coupons  that  never  were  paid. 
Despite  the  efforts  of  G.  A.  T., 
Whom  the  Directors  sent,  etc. 

Here  are  the  men  who  liquidate 
The  Bank  which  got  in  a  rotten  state. 
And  held  the  *'  watered  "  Bonds  they  made 
To  settle,  etc. 

This  is  Cameron,  quiet  and  tall, 
Who  went  to  America  in  the  fall, 
As  one  of  the  men  who  liquidate 
The  Bank,  etc 

These  are  the  Yankees,  'cute  and  keen, 
Who  hoped  but  failed  to  find  any  green 
In  the  eye  of  Cameron,  etc. 
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This  is  the  heavy  loss  that  was  made, 

In  spite  of  the  rattling  price  which  was  paid 

As  agreed  by  the  Yankees,  etc. 

This  is  the  Proof  which  was  led  with  skill 
Against  Mackinnon  of  Ballinakill, 
In  regard  to  the  heavy  loss  which  was  made 
In  spite,  etc. 

These  are  the  facts  which,  with  even  hand, 
Reported  were  by  his  Lordship  Shand 
After  taking  the  proof,  etc. 

Here  is  the  Court  which,  with  judgment  true, 
Will  probe  the  question  through  and  through 
Upon  the  facts,  etc. 


^he  Stottbh  ICato  Maq^zint  anb  Sheriff  Court  ^orttr. 


SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Babclat. 

ROAD  TRUSTEES  OF  THE  COUNTT  OF  PERTH  V,  WILLIAM  ANDSBSON  AND  SOS. 

--April  1,  1881. 

Liability  of  traction-engine  ovmerefor  extra  damage  done  to  roadt, — An  action 
at  the  instance  of  the  Road  Trastees  of  the  county  of  Perth  was  brought  against 
Messrs.  William  Anderson  &  Son,  slate  merchants  in  Edinbuigh,  and  tenants 
of  the  slate  quarries  of  Craiglea,  in  the  parish  of  Fowlis  Wester,  against  whom 
decree  was  sought  for  payment  of  the  sums  (1)  of  £100,  Is.  9d.;  (2)  ^4, 7s.  9i; 
and  (3)  ;£473, 6s.  9d.  From  the  statements  on  record  it  appeared  that  in  1876  the 
system  of  conveying  material  from  the  Craiglea  Quarries  to  Methven  Station 
by  means  of  carts  was  superseded  by  traction-engine  traffic,  and  the  amount 
first  above  mentioned  is  alleged  to  be  the  sum  incurred  or  occasioned  for  the 
extra  damage  done  to  the  Mulhaugh  Road  by  the  unusual  traffic  thus  earned 
on  between  the  commencement  of  the  traffic,  1st  April  1876,  and  8th  August 
1878,  the  date  of  the  passing  of  the  Roads  and  Bndgea  (Scotland)  Act  The 
£24,  7s.  9d.  was  for  damage  similarly  occasioned  during  the  x>eriod  between 
8th  August  1878  and  15th  May  1879,  and  the  £473, 68.  9d.  for  the  period  from 
15th  May  1879  to  15th  May  1880. 

The  following  is  the  interlocutor : — 

*^PeT(ky  let  April  1881. — The  Sheriff-Substitute  having  heard  counsel  for 
the  defenders  and  the  procurator  for  the  pursuers,  and  made  avizandum  with 
the  process  and  debate,  and  after  having  issued  a  draft  of  his  proposed 
deliverance  and  the  first  portion  of  the  notes  attached,  and  again  heara  parties* 
procurators  and  allowed  the  defenders  to  add  several  pleas  in  law,  and  of  new 
made  avizandum,  Bepels  the  whole  of  the  defenders  pleas  of  incompeteucr ; 
and  finds  with  reference  to  the  conclusion  for  decree  for  £100,  Is.  9d., 
applicable  to  the  period  between  lat  April  1876  and  6th  August  1878— the 
date  of  the  Boads  and  Bridges  Act,  1878 — ^the  same  cannot  now  be  demanded 
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and  sued  for  bj  the  punuezs  under  section  57th  of  the  said  Act  speciaUf 
libelled,  and  therefore  austaina  the  defenders'  pleas  to  that  effect ;  but  sustains 
the  action  from  8th  August  1878,  and  so  far  repels  defeDders'pleas,  and  ass^s 
the  for  the  pursuers'  proving  to  the  satisfacticm  of  the  Court  the  amount 
of  extraordinarj  expense  incurred  by  them  during  the  period  from  8th  August 
1878  to  15th  May  1880,  in  repairing  the  road  under  their  chaise  mentioned 
in  the  record,  by  reason  of  the  damage  caused  by  excessiye  weieht  passing 
along  the  same  by  order  of  the  defenders  during  the  said  period,  or  extra- 
ordinary traffic  conducted  by  them  over  said  road :  AllowB  the  defenders  proof 
of  their  averments,  and  allows  conjunct  proo£s :  Grants  diligence  against  wit- 
nesses to  parties.  Hdgh  Babclat." 

Note, — ^After  setting  forth  the  grounds  of  action  the  Sheriff  states  that  the 
case  is  a  somewhat  extraordinary  and  novel  one.  **  The  Sheriff-Substitute 
could  not  suppose  that  the  framers  of  the  Roads  and  Bridges  Act,  1878,  or  the 
Legislature  in  enacting  it,  had  ever  dreamt  that  under  the  i^7th  section  of  the 
Act  it  was  to  be  left  to  the  Sheriff  or  Sheriff-Substitute  to  decide  in  a  summaiy 
manner  wholly  undefined,  and  without  reference  to  the  Summary  Procedure 
Act  or  any  formula  whatever,  civil  debts  or  claims  of  an  indefinite  extent. 
The  amount  sued  for  was  no  less  than  i£597, 16s.  3d.,  and  the  decision  of  the 
Sheziff  was  declared  final,  and  without  any  appeal.  It  might  have  been  that 
the  claim  was  for  double  the  amount,  or  indeed  for  any  sum,  as  no  limit  is 
stated  in  the  Act.  Such  arbitrary  powers  are  wholly  irreconcilable  with  the 
spirit  of  legislation,  both  ancient  and  modem.  The  Sheriff-Substitute  shrinks 
at  such  fearful  responsibility.  It  misht  be  sound  policy  in  cases  of  -very 
small  amount  that  a  summary  and  final  jurisdiction  might  be  permitted.  It 
might  be  thought  better  that  such  trivial  matters  be  at  once  finally  settled  than 
that  parties  should  be  entangled  in  endless  litigation  and  ruinous  expenses. 
Lord  Cockbum  remarked  that  in  Small  Debt  Ooi^ts,  justice  was  given  as  tlut 
rough  rubble  of  the  law ;  but  in  higher  and  more  important  Courts  the 
smoother  ashlar  was  expected.  Even  in  Courts  of  lixnitea  jurisdiction  there 
ate  certain  points  of  review  wherebj  the  judge  was  kept  stnctlv  within  com- 
petency and  fonn.  Under  the  section  founded  on  the  Sheriff  had  unlimited, 
arbitrary,  and  final  jurisdiction,  so  that  it  was  almost  sic  volo,  dcjvheo.  Were 
it  not  for  the  broad  terms  of  the  clause  the  Sheriff-Substitute  would  have  been 
inclined  to  hold  that  it  was  designed  to  reach  only  occasional  and  trivial  traffic, 
such  as  a  party  building  a  house  and  requiring  for  a  brief  season  increased 
cartage  for  material  over  a  part  of  a  road.  It  seemed  inconsistent  with  equity 
and  justice  to  permit  extraordinary  traffic  to  proceed  for  a  length  of  time  and 
afterwards  to  claim  from  the  party  an  accumulated  amount  of  damage. 
Under  the  Boads  and  Bridges  Act  this  claim  micht  have  been  made  either  to 
the  Sheriff-Principal  or  Substitute,  and  when  eiuier  of  these  functionaries  had 
decided  the  judgment  appeared  to  be  final,  without  appeal  Thus  it  was  at 
least  doubtful  if  there  is  to  be  any  appeal  £rom  the  Substitute  to  the  Principal. 
The  Sheriff-Substitute  pointed  this  out  to  the  agents,  and  gave  them  the  option 
of  at  once  taking  the  case  to  the  Sheriff-Principal  without  any  prior  decision 
l)T  the  Substitute.  Under  the  32nd  section  of  the  Roads  and  Bridges  Act,  1 878, 
all  claims  and  rights  of  action  which  belonged  to  the  Statute  LaMur  Trustees 
vested  in  the  present  pursuers,  with  of  course  all  obligations  and  liabilities. 
The  question  was  whether  this  claim  prior  to  the  Act  1878  was  a  good  claim 
in  that  body,  so  as  to  be  transferred  to  the  new  trust  If  it  were  not,  there 
^"^  nothiuff  to  pass  and  vest.  It  could  not  be  doubted  that  the  former 
trustees  eomd  not  have  availed  themselves  of  the  57th  section,  which  had  no 
Introspective  effect  further  than  from  the  passing  of  the  Act,  though  not  adopted 
hy  any  county  until  a  posterior  date.  ro§t  facto  Acts  are  abhorrent  to  law 
utd  equity,  and  are  only  permitted  for  indemnity,  never  for  penalty  or  taxation. 
^Vhatever  remedy  the  Statute  Labour  Trustees  had  to  check  extraordinary 
traffic,  and  consequent  wear  and  tear  of  the  roads  under  their  trust,  they  had 
ao  such  extraordinary  remedy  as  now  exists  by  a  summary  application  to  the 
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Sheriff.    Thej  were  thus  sent  back  to  the  Perthshiie  Statute  of  1811.   Tliak 
Act  was  of  a  very  primitive  character.    Under  sections  28  and  30  all  land- 
owners were  bound  to  perform  so  many  days'  actual  service  or  labour  on  the 
roads  for  each  ploughgate  of  land,  with  able  horses  and  drivers,  and  able  men 
to  follow  the  carts  and  work  on  the  highway  with  spades,  shovels,  or  picks. 
Under  section  30,  persons  keeping  horses  or  other  animals  for  hire  were  placed 
under  similar  obligations.    The  parties,  however,  might  escape  from  the  eerrile 
work  by  a  pecuniary  concession.     Benevolently  enough,  clergymen  (but  only 
of  the  Estamished  Church)  and  parish  schoolmasters  were  exempted  from  the 
performance  of  statute  labour.    The  onl^  section  which  appeared  to  affect  extra 
traffic  was  the  88th.  That  section  prohibited,  under  severe  penalties,  the  number 
of  horses  drawing  waggons  and  carts.    The  greatest  number  allowed  under  any 
circumstances  was  eight.    There  could  be  no  question  that  the  defenders'  steam- 
engine  was  much  greater  than  eight  horse-power,  and  therefore  was  not  per- 
mitted under  the  Act  1811.    Under  the  same  section  the  breadth  of  wheels  of 
waggons  was  also  made  an  article  of  provision.    It  was  very  likely  that  the 
wheels  of  defenders'  machine  also  greatly  exceeded  the  limits,  and  therefore 
was  prohibited.    The  General  Statute  Labour  Act,  8  and  9  Vict.  cap.  41,  was 
passed  in  1845,  but  left  the  local  Act  intact  so  far  as  not  altered  or  varied,  and 
there  was  nothing  in  it  that  any  way  interfered  with  the  Question  now  raised. 
The  defenders  made  no  reference  to  the  various  locomotive  statutes,  but  the 
Road  Trustees  did  so,  and  referred  to  certain  English  decisions  under  thi^e 
statutes.    The  Sheriff-Substitute  did  not  perceive  the  pertinency  of  these  AcU 
and  decisions  to  this  case.    These  Acts  provided  certain  saf^uards  to  accom- 
pany the  movement  of  these  noisy  engines  for  the  public  saiety.    It  was  not 
pretended  that  the  defenders  were  deficient  in  any  ot  the  statutory  restrictions. 
It  was  not  said  that  the  use  of  the  engine  was  illegal.    All  that  could  be  diawn 
from  the  Locomotive  Acts  and  decisions  was  tha^  like  any  other  article  which 
occasioned  damage  to  person  or  property,  the  owner  was  liable  for  any  damage 
that  might  be  proved.    There  was  nothing  as  to  damage  sustained  to  the  road  by 
increased  weight  or  traction  on  the  road.    The  statutes,  therefore,  appeared  not 
to  affect  in  either  way  the  question  at  issue.    The  plea  raised  by  the  defenders 
as  to  part  of  the  period  under  which  the  locomotive  was  in  use  it  was  under 
some  sort  of  a  contract  with  a  third  party  could  not  avoid  the  defenders'  liability, 
seeing  the  engine  was  used  for  behoof  of  the  defenders.    The  plea  of  the  six 
months'  limitotion  of  the  claim  did  not  seem  sound.    There  was  a  Very  common 
and  proper  limit  of  claim  for  tines  and  penalties,  so  that  punishment  might 
follow  on  the  heels  of  crime.     It  would  scarcely  be  supposed  that  so  short  a 
time  should  exclude  as  here  a  claim  of  £500.    The  9lBt  section  of  the  Act 
1878  clearly  specially  confined  this  limit  to  fines  and  forfeitures.    The  deneral 
Statute  Laoour  Act  repeated  this  clause,  with  the  addition  of  a  reservation  that 
it  was  not  to  affect  *  any  sum  due  or  leviable  for  the  conversion  of  statute 
services.'  Under  the  124th  section  of  the  Roads  and  Bridges  Act,  1878,  the  hmit 
of  six  months  was  enacted  for  prosecuting  for  penalties.    The  counsel  for  the 
defenders  ingeniously  argued  that  the  following  words,  *  provided  that  this  shall 
not  apply  to  anv  proceedings  for  the  recovery  of  assessment  under  the  Act,' 
obviously  excludea  all  prosecutions  save  those  preserved  under  the  six  months' 
limitation  of  the  action.     It  was  obvious  that  the  draughtsman  had  copied 
that  reservation  from  the  General  Statute  Labour  Act  of  1845.     The  preiMoos 
part  of  the  clause  clearly  confined  the  limit  to  penalty,  and  the  reservation  an 
clearly  was  limited  to  assessments,  as  it  was  in  the  Act  1845.    An  exception 
frenerally  proves  the  rule,  but  could  not,  as  here  pleaded,  destroy  the  rule. 
Whilst  the  Sheriff-Substitute  was  therefore  clear  that  the  limit  of  six  months 
in  the  statute  did  not  ^ipplv,  he  was  much  impressed  that  the  claim  ought  to 
have  been  made  annually  for  each  separate  year,  and  therefore  that  the  plea  of 
mora  had  application.    The  Act  of  1811  throughout  had  reference  to  annual 
accounts  and  audits.     It  was  analogous  to  the  Poor  Law  Statutes.    Were  it 
not  so,  a  claim  protracted  beyond  a  year  would  be  in  favour  of  parties  who  had 
not  suffered  damage.    Parties  who  one  year  were  assessed  to  repair  the  road» 
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in  consequence  of  the  defenders'  extraordinary  trafiSc  having  left  their  pos* 
seaeionSy  their  successors  would  reap  the  benefit  to  the  exclusion  of  their  pre- 
decessors who  suffered  the  loss.  The  pursuers  appeared  to  concede  this  annual 
audit  or  financial  year  in  their  answers  to  the  aefenders'  counter-averments. 
The  Sh^iff-Substitute  had,  after  much  anxious  consideration,  come  to  the 
conclusion  that  the  only  remedy  open  to  the  Statute  Labour  Trustees  was  to 
have  interdicted  the  defenders  from  the  extraordinary  traffic  and  damage  on 
the  roads  occasioned  by  their  machine,  the  existence  of  which  in  1811  was 
never  dreamt  of.  If  they  did  not  use  such  a  remedy  they  had  no  other  mode 
of  claiming  damages.  If  that  were  conceded,  then  their  claim  could  not  pass 
to  the  pursuers — ^the  Trustees  under  the  Roads  and  Bridges  Act,  1878.  The 
admitted  fact  that  a  sum  of  £dO  being  paid  by  the  defenders  to  the  local 
trustees,  and  not  very  clearly  accounted  for  or  credit  given,  went  fax  to  exclude 
the  claim  so  far  as  it  was  for  damage  incurred  whilst  the  road  was  under  their 
chaige.  This  disposed  of  the  first  head  of  the  claim.  The  Sheriff-Substitute 
had  doubts  as  to  tne  period  between  the  passing  of  the  Act  and  15th  May  1879. 
Fortunatelv  the  claim  is  of  small  amount.  The  road  in  question  remained 
under  the  local  trustees  from  the  passing  of  the  Act  on  the  8i^  August  1878 
till  its  adoption  by  the  county  on  29th  November  following,  but  the  67th 
section  thereof  came  into  operation  as  at  the  former  date.  The  Act  being  so 
recent,  and  notice  of  the  claim  being  previously  given,  the  plea  of  mora  could 
not  be  sustained  for  the  damage  since  the  passing  of  the  Act.  After  the  draft, 
interlocutor  and  note  were  seen,  a  plea  was  added  by  the  defender,  that  the 
complaint  ought  to  have  been  brought  under  the  Summary  Procedure  Act, 
1664,  and  therefore  it  was  incompetent  in  the  present  form.  The  Sheriff-Sub- 
stitute would  have  been  glad  to  sustain  this  plea  if  it  had  not  appeared  other- 
vise  as  affording  him  an  opportunity  of  stating  a  case  for  the  Supreme  Court ; 
but  that  is  whouy  inconsistent  with  the  express  declaration  that  the  Sheriff's 
jadgment  is  declared  final.  The  plea,  even  if  well  founded,  ought  unquestion- 
ably to  have  been  taken  at  the  outset,  and  though  the  action  were  now  cast 
the  defenders  would  not  expect  an  award  of  costs,  but  perhaps  they  would  be 
subjected  to  the  pursuers  in  costs.  The  defenders,  no  doubt,  were  anxious  to 
obtain  the  benefit  of  the  six  months'  limitation  introduced  in  the  Summarv 
Procedure  Act.  The  Roads  and  Bridges  Act,  1878,  provided  under  the  37tn 
section  that  the  sum  for  extraordinary  traffic  should  be  recovered  *  in  a  sum- 
mary manner ;'  but  the  section  makes  no  reference  to  the  Sunmiary  Procedure 
Act,  1864.  The  draughtsman  could  not  be  ignorant  of  the  Act,  because  it  was 
specially  referred  to  in  the  124th  section  of  the  same  Act  for  the  recovery  of 
w  venalUes.  It  seemed  to  follow  that  this  claim  of  civil  debt  was  expressly 
excluded  from  that  Act.  The  next  inquiiy  was  as  to  what  was  the  moae  pro- 
vided for  ^summary  procedure*  in  Sheriff  Courts.  This  was  to  be  found  in 
the  Sheriff  Court  Act,  39  and  40  Vict.  cap.  70.  Clause  52  was  somewhat 
obscure,  and  admitted  apparently  of  a  double  form  of  action.  It  directed  in 
'every  case  the  procedure  of  an  application  under  any  Act  of  Parliament  which 
directed  that  the  same  should  be  disposed  of  in  a  summary  manner,  and 
*vUKout  the  judgment  being  subject  to  review.*  It  did  not  very  particularly 
provide  in  wnat  form  it  should  be  heard,  tried,  and  determined,  out  only  that 
the  application  should  be  made  by  petition  in  the  form  in  the  schedule  annexed 
to  the  Act  That  was  the  form  which  has  been  adopted  in  this  case.  In  some 
cases  of  fines  and  penalties  the  Sheriff  might,  under  this  section,  fix  a  diet,  hear 
parties  orally,  ana,  without  further  written  record,  sunmiarily  dispose  of  l^e 
matter.  Tliat,  considering  the  nature  and  amount  of  the  claim,  could  not  be 
done  with  propriety  here,  and  a  record  had,  without  objection,  been  made  up 
ttid  closed.  At  one  period  there  was  a  ^preater  distinction  between  ordinary 
and  lummaiy  actions — ^the  former  were  initiated  by  a  formal  summons,  the 
latter  by  a  petition.  The  former  abided  the  ordinary  stated  Court  days  and 
Sessions;  the  latter  were  conducted  every  lawful  day  throughout  the  year. 
Kow  there  was  little  distinction  further  than  that  the  Sheriff  in  cases  of 
wgseney  gave  greater  fseilitieei  and  he  could  shorten  the  diets  without  abid- 
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ing  the  eurrency  of  the  rolls.  The  Ist,  Srd,  4th,  and  18th  wctioDS  of  the 
SummaiT  Procedoie  Act,  1864,  rendered  its  application  peEiiinaBLve  by  t^ 
nse  of  the  word  '  may.'  The  porpOBes  to  which  it  might  be  applied  were 
limited  under  the  3rd  datiBe  to  offences  or  recovery  of  j^enalties,  or  a  'som 
of  money  in  the  nature  of  a  penalty.'  This  daim  of  dTil  debt  did  not  fall 
under  any  of  the  clauses  so  specified.  The  respondents  solidtor  lefened  to 
the  case  16th  March  1877,  Loeal  AutkorUy  &f  Selkirh  against  Brodii,  4,  SI. 
In  that  case  the  comi^aint  had  been  instituted  under  the  Public  Health  Act, 
1867,  for  recovery  of  a  sum  of  £%  8s.  5d.  of  spedal  assessment  for  dndiuige 
purposes.  The  Court  thez!e  held  by  a  majority  (and  not  without  heaitatioii) 
that  the  case  might  hare  been  brought  under  the  Summaiy  Procedure  Act, 
1864,  and  therefore  that  a  case  stated  under  the  Summary  Prosecutians  Appeal 
Act.  1875,  was  competent  The  majority  hdd  under  the  definitian  of  'atwe' 
in  the  Appeal  Act  toat  a  case  had  beien  competently  stated.  There  miffht  be 
some  doubt  under  the  spedal  phraseology  of  the  Public  Health  Act  whether 
the  small  sum  was  *  of  the  nature  of  a  pexudty,'  but  it  could  scaiedy  be  main- 
tained that  the  laige  amount  claimed  in  this  case  for  extraordinary  traffic  done 
under  the  sanction  of  the  LocomotiTe  Acts  could  be  considered  in  any  other 
light  than  a  civil  debt,  and  not  as  a  penalty  or  of  the  nature  of  a  penalty,  and 
therefore  the  case  of  Selkirk  had  no  application  in  this  case.  Reference  had 
been  made  to  several  English  decidons  oeuing  upon  the  ease.  One  of  these 
cited  was  2Mi  May  1880,  the  Qusen  lUiainst  Sawn,  There  the  party  was 
ordered  by  the  trustees  to  pay  £bOO  of  oamages  done  to  four  miles  of  road  by 
excesdve  wdcht  by  a  traction-engine  during  four  months  m  the  year.  An 
appeal  was  ts&en  to  the  Quarter  Sesdons,  who  stated  a  case  to  the  Supreme 
Cfourts,  and  their  judgment  was  affirmed.  It  did  not  appear  precisely  the  form 
of  action  adopted  in  either  of  the  English  cases,  but  they  were  all  brought 
under  the  English  Highways  and  Locomotives  Act,  which  did  not  apply  to 
Scotland.  The  present  case  was  laid  solely  on  the  Roads  and  Sedges  Act 
It  appeared  that  much  could  be  gathered  in  the  English  oases  as  to  the  ascer- 
tainment of  extraordinary  traffic  and  exceadve  expense  when  the  otse  cornea 
ibr  hearing  on  its  merits.^' 

Act.—WLdBb. ^Xtt.— Young. 
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8INCLAIJI  v.  DAWE. 

Sheriffs  Thomb  and  Spittal. 

Excise  Acta, — What  notice  preliminary  to  an  action  of  damages  against  an 
exciseman  under  7  and  8  Qeo.  IV.  c.  53.  sec  114,  is  necessary  t 

This  was  an  action  of  damages  by  a  larmer  against  a  supervisor  of  Inland 
Revenue  for  his  proceedings  in  invading  the  house  and  premises  of  the  pursaer 
overnight  under  a  pretended  warrant  to  seize  an  illidt  still,  which  was  never 
found,  notwithstanding  a  search  of  the  house,  offices,  potato-pits,  and  stacks, 
which  search  was  said  to  be  unwarranted  and  illegal,  and  dictated  by  nuJioe, 
and  without  probable  cause.  Damages  were  laid  at  £500.  A  prdiminaiy 
objection  was  taken  on  the  ground  of  msuffident  statutoiy  notice. 

The  interlocutors  and  proceeding  as  to  this  point  are  as  follows,  viz. : — 

""  Wick,  15t^  March  1881.— The  Sheriff-Substitute,  in  respect  the  authorities 
relied  on  by  the  parties  and  to  be  put  in  by  them  not  having  come  to  hand  in 
consequence  of  the  snow-block,  allows  them  to  adjust  and  put  in  guaim  ffimii» 
a  note  of  such  authorities.  Chablxs  Qexy  Spistal." 

''  Widtf  2l9t  March  1881. — Having  conddered  the  process  and  heard  parties' 
proourators  on  the  pireliminaiy  pleas  stated  by  the  defender  in  the  action, 
Repds  these  pleas,  and  appoints  the  case  to  be  put  to  the  roll  to  fix  a  diet  for 
probl  Chablxs  Grbt  SpmAb 
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"  Ntis. — ^Ib  this  action  it  is  in  substance  all^;ed  that  between  midnight  and 
one  d^eloek  in  the  moming  of  ISth  December  mst,  the  defender,  accompanied 
by  a  police  constable^  an  fiiland  Revenue  officer,  and  two  or  three  other  men. 
visitMl  the  purauer's  house  at  Benechielty  searched  his  house,  bam,  and 
other  premiMS,  greatly  disturbed  and  alarmed  the  nursuer  and  his  family, 
broke  the  pursues  bam  door  off  its  hinges,  damaged  nis  com,  divots,  potatoes^ 
and  stadiivard,  doing  all  this  illegally,  maliciouslyi  and  without  probable 
^ause,  and  by  his  oppressive  and  reckless  conduct  seriously  .injuring  the  pursuer's 
fcMslings,  character,  and  reputation,  besides  causing  him  patrimomal  loss, 

**  The  defender,  while  admitting  his  search  of  the  pursuer's  premises,  allies 
that  that  search  was  made  in  virtue  of  a  special  warrant,  and  in  the  execution 
of  his  dntjf  and  denies  any  unnecessaiy  interference  with  the  pursuer's 
famOy  and  pro|>erty,  and  any  appreciable  mjury  to  the  latter.  But  he  claims 
to  have  the  action  dismissed  without  inquiry,  contending  that  due  notice  of 
the  came  €d  the  action,  in  terms  of  section  114  of  7  and  8  Qeo.  IV.  cap.  53,  was 
sot  given,  the  notice  actually  given  being  too  vague  to  enable  him,  if  so 
advised,  to  tender  amends  to  the  pursuer,  and  that  an  action  claiming  damages 
on  account  of  acts  done  by  him  in  execution  of  a  legal  warrant  could  only 
be  competently  brought  against  him  on  the  ground  of  malice  and  culpable 
n^Iigence,  or  oppressive  use  of  his  warrant,  while  neither  of  these  grounds  of 
action  was  intimated  in  the  notice  served  upon  him  by  the  pursuer. 

"^  Now  the  notice  of  action  served  upon  the  defender  intimated  a  claim  of 
damages  on  account  (1)  of  his  having  illegally,  and  without  probable  cause, 
searched  the  pursuer's  house  and  offices ;  (2)  of  his  having  'overstepped  the 
requirements  of  the  case  in  said  search ;'  (3)  on  account  of  '  improper  and 
indiKveet  acts  in  connection  therewith ;'  and  (4)  on  account  of  'reckless 
destraction  of  his  (pursuer's)  property  in  connection  with  said  search  as  well 
as  aolaHwn  for  these.' 

*'What  is  meant  by  'overstepping  the  requirements  of  the  case,'  and  by 
'improper  and  indiscreet  acts'  m  connection  with  the  search,  is  nowhere 
exphdned  in  the  notice,  and  jb  not  easy  to  understand,  and  these  counts  of  the 
notice  appear  to  me  to  be  justly  chargeable  with  vagueness  and  want  of 
spedfication ;  but  the  first  and  fourth  counts  appear  to  'Sq  sufficiently  definite. 
The  first  count  of  illegally  and  without  probable  cause  searching  the  pursuer's 
house  and  offices  certamly  is  definite  enough.  No  doubt  the  defender  produces 
a  warrant  in  justification  of  his  search,  but  the  pursuer  does  not  aomit  ^e 
warranty  and  therefore  at  present  it  must  be  assumed  that  he  means  to  challenge 
its  vslidity,  and  although  the  fourth  count  might  fairly  have  given  a  particular 
statement  of  the  amount  of  property  said  to  oe  destroyed,  I  am  not  prepared 
to  My  that  such  a  statement  or  particulars  was  essential.  I  therefore  come 
to  the  conclusion  that  the  notice  of  action — ^though  it  might  have  been  more 
particular — ^was  sufficient,  and  I  repel  the  pleas  founded  on  alleged  insufficiency 
of  notice. 

"The  notice  contains  no  allegation  of  malice.  The  record  indeed  alleges 
BMiliee,  but  I  understood  the  pursuer's  agent  to  say  that  the  charge  of  mahce 
was  merely  inserted  as  a  matter  of  form,  and  was  not  to  be  insisted  in.  The 
defender  contends  that  proof  of  malice  and  culpable  negligence  or  oppressive 
000  (^  his  warrant  are  essential  to  the  pursuer's  case,  and  that  there  oeing  no 
statement  of  malice  in  the  notice  serv^  upon  him,  the  action  must  be  dis- 
missed. I  am  not  prepared  to  sustain  this  plea.  I  think  the  authorities  rather 
>how  that  in  an  action  like  the  present  it  is  not  necessary  to  aver  malice. 
Beekkes  destruction  of  property  is  sufficiently  alleged  in  the  notice  and  on 
the  reeord,  and  I  do  not  tnink  the  pursuer  was  bound  in  addition  to  aver 
Balice  either  in  the  notice  or  on  the  recoid. 

"The  defender  further  contends  that  the  pursuer  was  bound  to  say  what 

BUB  he  claimed  in  respect  of  injury  to  propertv^  and  what  in  respect  of  fotoiium 

<ft  vopij  to  leelingSy  and  that  having  uumped  the  two  claims^  the  action  must 

he  dismissed. 

"  I  am  of  opmioB  that  this  plea  also  must  be  repelled.    It  would  undoubtedly 
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have  been  more  convenient  if  the  paTsner  had  put  a  separate  money  value  oil 
the  damage  done  to  his  bam  door,  his  divots,  his  com,  his  potatoes,  and  his 
stackyard,  apart  from  the  alleged  injury  to  his  character  and  feelings ;  but  if 
the  case  should  go  to  proof,  he  will  produce  evidence  of  the  amount  ot  dama^ 
property,  while  the  solatium  is  necessarily  a  random  sum,  and  in  the  mean  time 
may  be  taken  to  be  the  balance,  if  any,  of  the  £500.  C.  Q.  S." 

*'  Wick,  22nd  March  1881.— Present  parties'  procurators.  The  Sheriff-Sub- 
stitute, in  respect  the  parties  do  not  renounce  farther  probation,  allows  to  them 
a  proof  of  their  averments  and  to  the  pursuer  conjunct  probation,  and  appoints 
the  6th  day  of  May  next,  at  eleven  o'clock  forenoon,  within  the  oroinarj 
Court  House  here,  as  a  diet  for  taking  said  proof. 

''Charles  Qret  SprrrAL.'' 

"  JViek,  S3rd  March  1881.— The  defender  appeals  to  the  Sheriff. 

«  M.  M'Lenn AN,  Proewratorfor  defmier,^ 

"  JFick,  2Bth  March  1881.— The  Sheriff  bavins  considered  the  defender's 
appeal,  appoints  parties'  procurators  to  be  heard  at  his  next  sitting. 

"  Geo.  H.  Thoms." 

"  Wick,  2nd  May  1881.— ilc^.  H.  Sutherland— -4 tt.  M'Lennan.— The  Sheriff 
having  heard  parties'  procurators,  exproprio  motu  opens  up  the  record,  and 
appoints  parties'  procurators  to  attena  for  the  adjustment  thereof  on  Wednes- 
day next  at  eleven  o'clock  forenoon.  Qbo.  H.  THOMa." 

'*  JFick,4th  May  1881. — The  Sheriff  having  met  with  the  procurators  of  parties, 
has  of  new  adiusted  the  record,  and  closes  tne  record  on  the  petition  No.  2  and 
the  deftoces  iNTo.  6  of  process  as  now  altered,  and  makes  avizandum  therewith 
and  Willi  the  debate.  Qeo.  H.  Thoxb." 

<'  JViek,  eih  May  1881.— The  Sheriff  having  considered  this  case  with  the 
argument  of  parties,  Finds  that  in  the  event  of  the  defender's  alleged  illegal 
proceedings  being  hereafter  foxmd  to  have  been  done  in  pursuance  of  the  Act 
7  and  8  G^o.  IV .  c.  53,  or  any  other  Act  or  Acts  of  Parliament  relating  to  the 
Eevenne  of  Excise,  due  and  sufficient  notice  in  writing  of  the  cause  of  action 
was  delivered  to  the  defender  by  the  agent  for  the  pursuer :  Of  new  allows  the 
parties  a  proof  of  their  averments  in  so  far  as  not  admitted,  and  to  the  pursuer 
conjunct  probation,  and  appoints  the  3rd  day  of  June  next,  at  eleven  o^dock, 
to  be  a  met  for  said  proof,  and  finds  neither  party  liable  in  expenses  since  the 
date  of  the  appeal.  Qbo.  H.  Tnoica. 

"  Note, — ^The  debate  on  the  appeal  disclosed  a  case  on  the  part  of  both  the 
pursuer  and  defender  which  was  not  distinctly  brought  out  on  record.  Hence 
the  opening  up  of  the  record  and  the  closing  of  it  of  new.  The  case  of  the 
pursuer  is  alternative,  either  that  the  whole  of  the  defender's  proceedings  were 
illegal  and  not  protected  by  statute  because  of  a  warrant  bad  and  insufficient 
in  respect  of  (1)  its  terms,  (2)  its  date,  and  (3)  the  place  where  it  is  said  to 
have  been  granted ;  or  that  these  proceedings,  although  defender  held  a  waiiant 
for  them,  in  whole  or  in  part  were  such  as  to  involve  him  in  damages  to  the 
pursuer.  It  is  only  if  ne  has  to  resort  to  this  latter  alternative  that  the 
question  of  notice  becomes  of  importance.  Its  decision  might  hence  have 
been  deferred,  as  in  the  case  of  Christie  v.  Thomson  (12th  June  1858, 20  D.  1114 
and  30  Scot  Jurist,  670,  and  28  Jan.  1859, 21  D.  337  and  31  Scot.  JuriBt,  186X 
until  the  facts  as  to  the  date,  etc,  of  the  warrant  were  ascertained,  and  the 
question  as  to  the  warrant  being  a  warrant  covering  the  search  made  was 
determined.  But  as  it  has  been  carefully  argued  the  Sheriff  thinks  it  right 
now  to  dispose  of  it  on  the  assumption  that  notice  is  required  in  Scotland  a 
point  raised  but  not  decided  in  the  case  of  Christie  v.  Thomson,  That  case,  how- 
ever, supports  the  extent  to  which  the  Sheriff  and  Sheriff-Substitute  have 
gone  in  suistaining  the  notice  here.  The  notice  in  Qiristi^s  case  will  be  found 
to  be  very  similar  to  the  important  parts  of  the  notice  in  this  case.  It,  how- 
ever, gives  notice  of  the  amount  of  damages  to  be  claimed,  whidi  the  notioe 
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in  the  present  case  does  not.  The  Sheriff  does  not  consider  that  to  be  essen- 
tial N'o  doubt  this  information  would  have  been  useful  to  enable  the  defen- 
der to  tender  eztra-judicially  amends  under  section  116.  But  as  the  judges 
remarked  in  the  case  of  Jmes  v.  Bird  (ISth  June  1822,  5  B.  and  A.  837),  the 
notice  was  intended  to  make  the  officer  visit  the  place  and  appraise  the 
damages  himself.  There  was  nothing  to  prevent  the  defender  doing  this  here, 
especially  as  on  or  about  17th  January  1881  he  received  a  letter  telling  him 
that  the  action  to  be  raised  would  conclude  for  £500.  Averments  of  malice 
and  want  of -probable  cause  are  here  on  record,  as  in  Christies  case,  to  be  called 
into  requisition  if  necessary.  See  Bell  v.  Blac/c  and  Morrison,  28th  June  1865, 
3  Macph.  1026,  and  M'Bride  v.  WilliarM  and  Dahelly  28th  January  1869, 
7  Macph.  427,  and  41  Scot  Jurist,  241.  G.  H.  T." 

Act. — Sutherland. ^il/t.— M*Lennan. 


fiotzB  of  ^nqliBkf  Jlmerican,  anb  Colonial  €aB£B. 

Will. — Made  in  India — Personal  estate  of  deceased  (with  the  exception  of  a  few 
articles  of  trifling  value)  situate  in  Scotlandr—WUl  proved  in  Scotland — Applica- 
tion by  legatee  for  a  grant  of  administration  with  mil  annexed  or  an  order  on 
executors  to  prove  vnU  in  England  refused, — A.  died  in  India,  leaving  a  duly- 
executed  will,  wherein  he  named  H.  a  legatee,  and  appointed  executors.  His 
personal  estate  (with  the  exception  of  a  few  articles  in  this  country  of  trifiing^ 
value)  consisted  of  claims  on  the  estate  of  B.,  his  uncle,  which  was  situate  in 
Scotland,  and  was  being  there  administered.  The  executors  of  B.'s  will  obtained 
confirmation  of  it  in  Scotland,  including  the  inventory  of  his  effects,  all  his  pro- 
perty, wherever  situate,  within  the  United  Kingdom,  and  the  inventory  was 
duly  sealed  in  the  principal  registry  of  the  Court  of  Probate.  In  these  circum- 
stances, the  Court  refused  to  make  an  order  on  the  executors  of  A.  who  had 
proved  his  will  in  Scotland  to  prove  the  will  also  in  this  country  or  to  grant 
administration  (with  the  will  annexed)  to  H.,  holding  that  no  necessity  or  duty 
towards  the  applicant  or  the  estate  of  the  deceased  at  present  appeared  for  the 
executors  to  take  probate  in  England,  and  that  until  such  necessity  or  duty 
arose  the  Court  was  not  called  upon  to  decide,  in  default  of  their  domg  so,  to 
whom  administration  should  be  granted. — In  the  goods  of  WiUiam  Ewing, 
50  L  J.  Rep.  P.  D.  and  A.  11. 

NuMAKCE. — Vestry — Erection  of  urinal — PvUic  nuisance — The  Metropolis 
Local  Management  Act — Public  Health  Act, — A  vestry  is  not  empowered  under 
section  88  of  18  and  19  Vict  c  120,  to  do  upon  a  public  place  that  which  if 
done  by  a  private  owner  on  his  own  pnvate  ground  would  constitute  a 
nuisance.  There  is  nothing  in  the  section  which  authorizes  a  vestry  in  erect- 
ing a  urinal  to  commit  a  nuisance ;  and,  consequently,  if  in  the  erection  of  a 
nnnal  they  create  a  nuisance,  they  are  acting  ultra  vires,  and  an  injunction  will 
l)e  granted  to  restrain  the  Act  The  "damage"  mentioned  in  the  section 
means  only  any  direct  damage  caused  by  the  mere  erection  of  the  structure 
itself,  and  does  not  extend  to  include  "  compensation"  for  injury  caused  by  the 
stmcture  when  erected. — Vernon  v.  The  Vestry  of  St,  Jcvmes,  IVestminster 
(App.),  50  L.  J.  Rep.  Ch.  81. 

Patest. — Validity — Chemical  product — Want  of  novelty — Prior  publication 
—Ifnpcrtation  and  sale  in  England  of  patented  article  made  abroad  by  same  pro- 
ten—Infringement — Inunction. — Prior  publication  to  be  anticipation  must 
(;ive  recdly  tiie  same  full  and  sufficiently  precise  information  whicn  is  required 
ni  a  specification.  Although  an  article  has  been  produced  by  laboratory  ex- 
periments, and  the  fact  has  oeen  recorded  in  chemical  publications,  that  is  no 
anticipation  of  a  process  by  which  a  person  for  the  first  time  produces  the 
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article  in  quantity,  so  that  it  becomes  of  practical  and  imblic  utili^,  and  » 
manufaotiired  as  an  article  of  commerce. — Van  Htyden  y.  NewtoM  (App.), 
60  L.  J.  Rep.  Ch.  126.  The  importation  into  and  sale  in  England  of  a  patented 
article  that  has  been  made  abroad  bj  the  patented  process  is  an  in&ingBmeDt 
of  the  English  patent,  and  will  be  restrained. — ElmdU  ▼.  Bownier  (&  Law 
J.  Rep.  Chanc.  328 ;  Law  Be]x  9  Eq.  217)  and  Wright  t.  Hitchcock  (99  Law  J. 
Rep.  Ezch.  97 ;  Law  Rep.  5  Exch.  9)  approved  and  followed  on  this  point 

Negligence. — Householder — Defective  Bailings — Injury  to  child  in  ehaaye  of 
his  sister — Trap. — The  pUdntiff,  a  boy  of  four  years,  accompanied  his  sister, 
who  was  going  on  business  to  the  defendant's  house.  A  flight  of  steps,  pro- 
tected on  either  side  by  railings,  led  up  to  the  front  door.  One  of  these  nilings 
had  been  for  some  time  displaced,  leaving  a  gap  of  eighteen  inches  between  the 
rails  on  either  side  of  it.  Across  this  gaprope  had  been  interlaced,  bnt  had 
worn  away  and  had  not  been  renewed.  The  sister  had  frequently  been  to  the 
house,  and  had  shortly  before  noticed  that  the  rail  was  missing.  On  the  day 
in  question  the  sister  went  up  the  steps,  but  the  plaintiff  in  following  her  fell 
through  the  gap  and  was  injured  : — Hdd,  that  the  plaintiff  oould  raaintMP  no 
action  against  the  defendant  for  the  injury  he  had  sustained,  as  the  only  duty 
on  the  part  of  the  defendant  towards  him  was  to  take  care  that  there  was  no 
concealed  danger,  and  of  this  there  was  no  evidence. — Burchell  v.  Hidtisson,  &0 
L.  J.  Rep.  Q.  B.  101. 

Railway  Company. — Negligence — Passengen's  luggage — Liability  aipari  firm 
contract — The  G.  W.  R.  issue  through  tickets  from  Stourbridge  on  their  line  to 
Euston  [via  Birmingham)  on  the  dSendants'  line.  The  journey  from  Stour- 
bridge to  Birmingham  is  by  the  G.  W.  R,  and  from  Birmingham  to  Euston  by 
the  defendant  railway.  The  plaintiff  travelled  with  one  of  these  tickets,  and 
liis  portmanteau  was  labelled  and  carried  in  the  van  of  the  G.  W.  R.  as  far  as 
Birmingham.  At  Birmingham  he  changed  into  the  defendants'  train,  and  his 
portmanteau  was  seen  to  be  transferred  into  the  van  of  the  defendants'  train, 
but  at  Euston  it  was  not  forthcoming^  and  was  n6t  recovered  till  three  months 
afterwards,  when  its  contents  were  injured  by  contact  with  some  perishable 
articles  he  had  packed  inside  it.  The  plaintiff  having  sued  the  defendant 
company  for  the  delay  and  injury  to  his  goods,  it  was — Held,  that  the  action 
was  maintainable  in  accordance  with  the  principle  of  Foulkes  v.  Jlie  Metro- 
politan Railway  Company  (49  Law  J.  Rep.  C,  P.  361 ;  Law  Rep.  6  C.  P.  D.  157), 
for  the  defendants,  having  received  the  portmanteau  to  forward  it,  had  com- 
mitted a  breach  of  duty  in  neglecting  to  do  so,  for  which  they  were  responsible, 
apart  from  any  question  of  contract. — Hooper  y.  The  London  and  Narth-Wtdtm 
Bail.  Co.,  60  L.  J.  Rep.  C.  P.  103. 

Semhle,  Mytton  v.  The  Midland  Baihmy  Compwny  (4  HurL  &  K.  615  ;  28  liaw 
J.  Rep.  Exch.  386)  is  overruled  by  Foulkes  v.  I%e  Metn^poUtanBonlway  Compt^y 
(49  Law  J.  R^.  C.  P.  361 ;  Law  Rep.  6  C.  P.  D.  167).-JWi. 

Makblaughtbr. — Joint  wrong-doers — Culpable'negligence. — ^The  piisonets  A., 
B.,  and  C.  went  into  a  field  in  proximity  to  highways  and  houses,  taking 'vith 
them  a  rifle.  B.  placed  a  board,  which  was  handed  to  him  by  A.  in  theprecesce 
of  C,  in  a  tree  in  the  field  as  a  target.  All  three  fired  shots  directed  at  locli 
target  from  a  distance  of  100  yards.  One  of  the  shots  thus  fired  killed  a  boy 
in  a  tree  in  a  garden  at  a  spot  distant  393  yards  from  the  firmg-point  ^^ 
precautions  were  taken  to  prevent  danger  from  such  firing.  It  was  proved  that 
the  rifle  was  sighted  at  950  yards,  and  would  probably  be  deadly  at  a  mile. 
There  was  no  evidence  as  to  which  of  the  nrisoners  fired  the  fatal  shot  The 
prisoners  were  all  found  guilty  of  manslaumter : — Held,  that  all  tibree  prisoners 
were  rightly  convicted  of  manslaughter,  oecause  th^  had  been  .guilty  of  a 
breach  of  duty  in  firing  at  the  spot  m  question  without  taking  W>per  precan- 
tions  to  prevent  injury  to  others.—^,  v.  Salnum,  50  L.  J.  Rep.  M.  C.  25. 
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SOME  OBSERVATIONS  ON  THE  ACT  FOR  THE  ABOLI- 
TION OF  IMPRISONMENT  FOR  CIVIL  DEBT. 

This  Act  has  now  been  in  operation  for  a  few  months.  It  has 
already  taken  people  by  surprise.  More  difficulties  will  arise  in 
the  future.  It  will  have  a  direct  effect  in  greatly  altering  the 
manner  of  trade  dealings.  Credit  will  cease  to  a  great  extent,  and 
cash  dealings  become  the  only  medium  of  trade.  It  is  to  be  feared, 
however,  that  deceptive  credit  may  become  prolific. 

All  nations,  ancient  as  well  as  modern,  had  their  peculiar  mode 
of  enforcing  civil  obligations,  and  compelling  performance  and 
payment  of  debts.  Mr.  Walter  Ross  in  his  "  Lectures  on  the  Law 
of  Scotland"  (1792)  observes:  "  However  strict  the  prohibition  of 
the  Scripture  might  be  against  the  oppression  of  debtors  by 
usurious  devices  and  demands,  certain  it  is  that  among  the 
Jews  creditors  had  not  only  the  power  of  imprisoning  their  debtors, 
but  of  making  slaves  of  their  persons,  and  selling  their  wives  and 
children.  By  the  ancient  Roman  law  the  condition  of  the  debtor 
was  still  more  terrible,  and,  like  the  people  themselves,  inhuman 
and  barbarous.  The  laws  of  the  Twelve  Tables  allowed  creditors 
the  shocking  power  of  tearing  their  debtor  to  pieces,  and  dividing 
among  themselves  the  members  of  his  body.  The  same  law  put  it  in 
the  option  of  the  creditors  to  sell  their  debtors  as  slaves  to  foreigners, 
and  apply  the  price  received  for  them  in  payment  of  the  debt. 
Barbarity  itself  hesitated  to  make  use  of  the  detestable  privilege 
just  mentioned,  yet  was  the  condition  of  the  debtor  for  a  long 
period  of  years  rendered  extremely  miserable,  and  thence  arose  the 
dangerous  insurrections  which  so  often  threatened  the  existence  of 
the  State  in  the  first  ages  of  the  republic.  Though  there  had  been 
but  a  single  creditor,  he  might  have  sold  his  debtor,  or  employed  him 
in  labour,  or  treated  him  in  any  manner  he  pleased."  "  The  law  even 
went  the  length  of  obliging  children  to  surrender  their  liberty,  and 
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become  slaves  for  payment  of  their  father's  debts  "  (Ross's  Lectures, 
vol.  i.  p.  242).  The  legal  maxim  of  ancient  Eome  was,  "  Qui  non 
hahet  in  cere  luet  in  corpore"  That  imprisonment  was  recognised 
and  in  operation  amongst  the  Jews  and  Romans  at  the  time  of  the 
Saviour  is  clearly  recognised  in  Scripture  record.  In  one  place  it  is 
written  that  a  creditor  "  went  and  cast  him  [his  debtor]  into  prison, 
till  he  should  pay  the  debt "  (Matt,  xviii.  30).  The  Redeemer  in 
His  Sermon  on  the  Mount  admonished  to  "agree  with  thine 
adversary  quickly,  whiles  thou  art  in  the  way  with  him ;  lest  at 
any  time  the  adversary  deliver  thee  to  the  judge,  and  the  judge 
deliver  thee  to  the  officer,  and  thou  be  cast  into  prison.  Verily  I 
say  unto  thee,  Thou  shalt  by  no  means  come  out  thence,  tUl  thou 
hast  paid  the  lUtennost  farthing'*  (Matt.  v.  25,  26). 

"  From  the  remains  of  the  Saxon  laws  it  is  certain  that  creditors 
had  the  power  of  seizing  the  properties  of  their  debtors,  of  imprison- 
ing their  persons,  and  of  holding  them  in  slavery  till  satisfaction 
was  made"  (Ross,  vol.  i.  p.  243).  The  Act  of  11  Edward  I.,  called 
the  "  Statute  Merchant"  narrates  that  many  merchants  had  fallen 
into  poverty  for  want  of  a  speedy  remedy  for  recovering  their  debts, 
and  therefore  it  provides  "  that  failing  goods,  the  body  of  the  debtor 
is  to  be  taken  and  kept  in  prison  till  he  agrees  with  his  creditor." 
The  law  of  England,  founded  on  this  statute,  did  not  permit 
execution  against  the  property  and  person  to  be  directed  at  one 
and  the  same  time.  But  in  Scotland  both  were  always  permissible. 
According  to  Mr.  Erskine,  "  every  creditor  has  an  interest  that 
his  debtor  be  kept  under  close  confinement,  that  by  the  squalor 
carceris  he  may  be  brought  to  the  payment  of  his  just  debt"  (B. 
iv.  T.  3,  sec.  14).  Perhaps  in  no  country  except  in  Scotland  was 
a  debtor,  failing  to  obey  the  command  of  the  sovereign  to  pay  his 
debt,  denounced  a  rebel  and  placed  in  rebellion  until  he  received 
letters  of  relaxation  on  payment  of  his  debt.  "When  a  debtor 
surrendered  his  person  in  terms  of  the  letters  of  four  forms,  he 
became  a  prisoner  not  to  the  creditor  but  to  the  king,  and  of  con- 
sequence he  was  confined  in  a  royal  castle,  such  as  Edinburgh, 
Stirling,  Blackness,  etc.,  where  as  a  prisoner  of  State  he  enjoyed  the 
free  air,  confined  alone  to  the  precincts  of  garrisons  "  (Ross,  vol  i. 
p.  312).  The  ancient  letters  of  fo^ir  forms  might  be  followed  by 
the  fearful  letters  of  ''fire  and  sword*'  The  modem  letters  of 
homing  and  poinding  succeeded  these  ancient  terrific  weapons. 
Still,  on  disobedience  of  the  debtor  to  pay  his  creditor,  he  was 
publicly  put  to  the  horn  and  proclaimed  a  rebel  at  the  market 
cross  of  Edinburgh.  Letters  of  caption  followed,  on  which  the 
debtor  was  incarcerated  in  a  prison  as  a  civil  rebel  for  failure  to 
obey  the  command  of  the  sovereign  in  not  paying  his  debt  to  his 
creditor.  "  A  civil  rebellion  was  held  to  be  such  a  ginevous  criiru 
against  the  sovereign  authority,  that  the  debtor,  being  once  de- 
nounced and  imprisoned,  payment  of  the  debt  did  not  liberate  him. 
He  had  been  proclaimed  a  rebel  by  the  king's  letters,  and  tlierefore 
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it  behoved  him  to  receive  a  pardon  in  fonn  by  other  letters  termed 
'  letters  of  relaxation,'  which  also  contained  a  warrant  or  charge 
against  the  keepers  to  give  him  liberty.  For  being  incarcerated 
as  the  king's  prisoner  by  virtue  of  a  royal  mandate,  another  order 
was  necessary  for  his  discharge.  At  the  same  time,  it  came  to 
be  understood  that  this  could  not  be  done  without  the  consent  of 
the  creditor.  It  behoved,  therefore,  both  the  king  and  the  private 
party  to  concur  in  the  liberation,  as  we  find  by  a  decision  reported 
by  Balfour  in  1566  "  (Ross,  vol.  i.  p.  319).  There  existed  other 
peculiarities  in  the  law  of  Scotland  as  to  civil  debtors.  The  process 
of  attachment  of  debtors  in  fuga  until  caution  de  judicio  sisti  was 
found  was  unknown  in  other  countries,  even  in  England.  The 
"  cities  ofre/tige"  sanctuary  or  girth  in  Holyrood,  the  Castle  of  Edin- 
burgh, and  the  Eoy al  Mint,  were  recognised  in  the  h  i story  and  traditions 
of  Scotland.  The  grotesque  garb  which  had  to  be  worn  by  bankrupt 
debtors  (dyvours),  until  recently  abolished  by  statute,  was  another 
peculiarity  in  our  treatment  of  debtors. 

It  may  thus  be  seen  that  the  law  and  practice  of  Scotland 
as  to  the  enforcing  of  payment  of  debt  by  incarceration  of  the 
debtor  were  peculiar,  nay,  unique.  Analogies  from  other  countries, 
and  even  from  our  sister  kingdom,  are  therefore  apt  to  mislead. 
Several  countries  which  have  recently  abrogated  the  law  of  im- 
prisonment had  fewer  obstacles  than  we  in  accomplishing  that  task. 
It  may  be  observed  that  the  great  American  Bepublic  has  not  as 
yet  followed  in  the  wake  of  other  countries.  England  has  still 
retained  the  power  of  enforcing  by  imprisonment  decrees  of  courts 
ordering  debtors  to  pay  their  debts  by  instalments  where  it  appears 
that  the  will,  and  not  the  ability,  is  at  fault.  Some  such  regulation 
will  soon  be  found  absolutely  necessary  to  restore  public  confidence 
in  Scotland. 

With  these  preliminary  observations  we  venture  to  make  some 
practical  remarks  on  the  new  law.  The  statute  (43  and  44  Vict.  c. 
34)  bears  an  erroneous  title.  It  is  called  "  An  Act  to  abolish  Im- 
prisonment for  Debt,  and  for  the  better  Punishment  of  Fraudulent 
Debtors  in  Scotland,  and /or  other  purposes."  The  statute,  however, 
does  not  absolutely  and  in  all  instances  abolish  imprisonment  for  debt, 
but  expressly  excepts  from  its  operation  two  very  important  classes 
of  civil  debt,  namely,  claims  for  aliment  and  public  taxes.  By 
another  clause  it  authorizes  imprisonment  "of  any  person  under  a 
warrant  granted  against  him  as  being  in  meditationefugce,  or  under 
any  decree  or  obligation  ad  factum  prwstandum"  Many  great  and 
difficult  questions  will  speedily  arise  or  already  have  arisen.  1.  Are 
all  claims  of  aliment  exempted  ?  These  are  various  in  their  character. 
Some  exist  solely  by  natural  and  others  by  civil  obligation,  and  some 
of  a  mixed  character.  2.  Are  the  sums  awarded  as  expenses  in 
enforcing  the  alimentary  claim,  although  contained  in  the  same 
decree,  equally  exempted  ?  Can  tlie  debtor,  by  paying  the  smaller 
sum  of  proper  aliment,  defy  the  creditor  to  enforce  by  imprison- 
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ment  the  larger  sum  of  expenses  necessary  in  obtaining  the 
alimentary  decree,  and  contained  in  the  same  writ?  Can  the 
creditor  apply  an  indefinite  payment  to  the  expenses  and  leave  the 
alimentary  debt  intact  ?  3.  Decrees  ad  factum  prcestandum  are 
various.  Sometimes  implement  is  beyond  the  power  of  the 
defender,  or  partial  implement  has  been  made.  In  these  circum- 
stances who  is  to  be  the  judge,  the  creditor  or  the  jailer? 
Frequently  the  decree  is  to  give  direct  implement  by  delivery  of 
an  article,  or  by  subscribing  a  writ  with  an  alt^imative  to  pay  a 
certain  amount  of  money  as  a  surrogaium.  In  that  case  how  is  the 
decree  to  be  read  in  the  light  of  the  statute  ?  and  again,  are  the  costs 
of  the  decree  under  its  protection,  or  are  these  excluded  ?  4.  What 
is  the  extent  of  the  exception  of  taxes  ?  Does  it  comprehend  all 
manner  of  taxes  and  rates  of  every  public  or  private  character  ? 

A  difficult  question  which  is  sure  to  arise  will  be,  whether 
the  exception  of  fugce  warrants  extend  to  all  debtors  infuga,  or 
only  to  the  exempted  classes  of  civil  debt  for  which  imprisonment 
is  still  competent.  Viewing  the  series  of  decisions  when  imprison- 
ment for  debt  was  only  rendered  incompetent  for  small  sums 
(£8,  6s.  8d.),  it  would  rather  appear  that  this  remedy  is  only  applic- 
able to  cases  where  the  tUtimate  decree  can  be  enforced  by  im- 
prisonment. After  the  Limitation  of  Imprisonment  Act  (5  and  6 
Will.  IV.  c.  70),  it  was  generally  understood  that  the  restriction  of  im- 
prisonment only  applied  to  the  final  decree  to  enforce  payment  of  the 
debt,  and  did  not  prevent  imprisonment  to  compel  debtors  to  answer 
to  an  action  for  any  debt,  however  small  the  amount  The  Court 
of  Session  soon  and  severely  corrected  the  error.  A  debtor  pre- 
sented a  bUl  of  suspension  complaining  that  he  was  in  prison  under 
B.fug(B  warrant  for  a  claim  less  than  the  statutory  amount  The 
creditor  argued  that  the  object  was  not  to  enforce  payment  of  the 
debt,  but  merely  to  keep  him  within  the  kingdom,  and  to  enable 
him  to  obtain  decree  that  he  thereby  could  attach  his  estate  or 
effects.  The  Court  unanimously  suspended  the  letters  and  granted 
the  debtor's  liberation.  Lord  Mackenzie  remarked,  "  If  the  creditor 
cannot  imprison  an  a  decree,  how  can  he  consistently  with  the 
statute  be  allowed  to  imprison  with  a  view  to  it  ?"  (June  6, 1843, 
A.  V.  £,,  5  D.  1116.)  Soon  thereafter  the  question  was  more  fully 
discussed  and  solemnly  decided  to  the  same  effect  A  debtor 
brought  an  action  of  damages  for  wrongous  imprisonment  on  a/t^ 
warrant  for  a  debt  below  the  statutory  maadmum^  The  defence 
was  as  before,  that  fugce  warrants  were  not  abolished.  A  jury 
awarded  £50  of  damages,  subject  to  the  opinion  of  the  Court  whether 
the  warrant  was  legal  or  not  The  case  was  argued  before  the 
whole  Court,  who  unanimously  upheld  the  verdict,  and  held  the 
warrant  to  be  illegal.  The  Lord  President  observed:  "The  sum 
being  under  the  statutory  amount,  there  cannot  be  any  ground  for 
a  legal  imprisonment,  because  it  would  manifestly  tend  to  do  that 
in  an  indirect  way  under  the  meditatione  fugce  warrant  which  it  is 
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incompetent  to  do  in  a  more  direct  way.  ...  As  to  the  danger 
of  a  person  leaving  the  country  and  withdrawing  his  effects,  it  is 
always  competent  to  apply  by  summary  petition  to  the  Judge 
Ordinary,  who  can  prevent  the  accomplishment  of  this  object" 
(December  18,  1844,  Marshall  v.  Bobson,  7  D.  232).  An  import- 
ant decision  has  been  recently  pronounced  in  England  bearing  on 
this  point.  It  has  been  held  that  a  writ  of  ne  exeat  regno  can  be 
granted  only  in  those  cases  which  fall  within  the  exceptions  contained 
in  section  6  of  the  Debtors  Act,  1869  (Hands  v.  Hands,  43  L.  T. 
750).  As  to  the  observation  of  the  Lord  President  in  MarsJialVs  case, 
there  are  no  other  modes  of  attaching  effects  than  by  an-estment 
and  poinding.  These  require  previous  knowledge  of  the  places  where 
and  the  persons  by  whom  the  effects  are  possessed,  and  the  latter 
mode  requires  a  previous  decree  and  an  expired  charge.  These  are 
competent  to  creditors  whether  their  debtors  are  infuga,  or  are  law- 
abiding.  There  is  no  recognised  warrant  which  can  secure  the  effects 
of  an  absconding  debtor,  although  it  would  have  been  an  equitable 
supplement  to  the  recent  statute  abolishing  imprisonment  for  debt  to 
have  provided  for  some  such  remedy  as  was  hinted  at  by  the  Lord 
President.  As  the  law  at  present  stands,  itficgce  warrants  are  still 
reserved  in  all  cases  of  debts  as  well  as  those  specially  excepted, 
the  principle  adopted  in  the  cited  cases  will  still  be  violated,  and  it 
will  be  permitting  that  to  be  done  indirectly  which  the  law  forbids 
to  be  done  directly.  The  debtor  may  be  put  in  prison  to  answer  to 
the  claim  of  debt  which,  when  decree  is  obtained,  is  worthless,  and 
the  debtor  of  course  must  be  at  once  released  from  prison.  Or  the 
cautioner  de  judicio  sisti  will  only  be  bound  under  his  bond  to 
produce  the  person  of  the  debtor  to  be  forthwith  set  at  liberty. 

The  direct  tiCndency  of  the  statute  will  be  to  compel  all  small 
dealings  to  be  transacted  in  cash,  and  all  credit  to  cease.  This  in 
general  may  be  of  some  advantage,  but  in  many  cases  it  will  impose 
great  hardships.  A  workman  out  of  work  from  sickness  or  want 
of  employment  has  oft^n  obtained  the  necessaries  of  life  on  credit 
on  the  sure  belief  of  payment  being  made  when  more  fortunate 
days  returrf.  One  singular  feature  occurs  in  the  statute,  that  it  is 
made  to  apply  to  past  as  well  as  future  debts.  It  has  no  saving 
clause,  and  therefore  is  of  the  nature  of  an  ex  post  facto  law.  In 
the  case  of  the  abolition  of  arrestment  of  wages,  the  Act  reserved 
from  its  operation  all  debts  contracted  previous  to  its  date.  Other 
similar  abolition  and  limiting  statutes  have  the  like  clause  of  reser- 
vation. The  trader  who  formerly  dealt  with  his  customer  on  the 
faith  that  he  had  all  the  ancient  and  usual  legal  compulsitors  to 
enforce  payment  of  his  debt  is  deprived  of  one  on  which  he  chiefly 
relied.  In  future  the  only  guarantee  for  payment  of  debts  will  be 
character  and  capital,  or  possession  of  adequate  means  and  substance. 
Traders  may,  as  formerly,  ask  for  cautioners,  but  the  same  law  will 
apply  to  them.  Indeed  something  like  forehanded  payment,  or  a 
depositof  money,  or  a  pledgeof  some  valuable  article,wi  11  alone  satisfy 
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the  demand  of  the  creditor.  It  may  be  found  necessary  to  meet  the 
increased  risk  of  the  trader  by  enhancing  the  prices  of  commodities. 
This  seems  consistent  with  the  laws  of  political  economy.  With- 
out some  such  correspondent  guarantee  for  safety,  traders  deahng 
on  credit  would  soon  be  found  in  the  Bankrupt  Court  with  a 
miserable  schedule  of  assets,  consisting  of  debts  not  actually  bad, 
but  "  irrecoverable." 

Tlie  ancient  law  of  imprisonment  in  Scotland  may  in  some  cases 
have  been  abused.  It  cannot  be  said  that  any  law,  however  bene- 
ficent, is  free  from  the  same  liability.  All  sanitary  laws,  however 
much  of  public  utility,  are  often  complained  of  as  inflicting  serious 
wrongs  on  individuals.  The  various  legal  restraints  on  civil  imprison- 
ment effectually  reduced  abuse  to  a  minimum,  and  prevented  cruel 
and  harsh  treatment  of  the  debtor.  If  there  was  any  error  or  wrong 
in  the  incarceration,  a  bill  of  suspension  and  liberation  ensured 
immediate  relief.  There  was  immediate  release  to  a  debtor  in  bad 
health  by  the  "  sick  bill."  The  debtor  had  instant  aliment  from 
his  creditor  under  the  ancient  Act  of  Grace,  and  this  acted  as  a 
guarantee  against  any  wanton  abuse  of  imprisonment.  Under  the 
process  of  Cessio,  borrowed  from  the  Eoman  law  (the  lamentahile 
rem^ium),  and  now  cheaply  obtained  in  Sheriflf  Courts,  the  debtor 
could  obtain  instant  liberation,  and  ultimately  immunity  from 
imprisonment  in  all  time  coming.  The  penal  clauses  in  the 
present  statute  will  be  found  applicable  only  to  large  bankruptcies, 
and  do  not  affect  the  working  classes.  Shopkeepers  who  have 
been  imposed  on  by  specious  falsehoods  on  which  they  have  been 
induced  to  supply  customers  on  credit,  will  discover  that  they  have 
no  remedy  under  the  criminal  law.  It  is  to  be  feared  in  certain 
classes  there  may  be  found  a  lesser  degree  of  prudent  saving  and 
industrious  habits  than  formerly  existed.  These  classes  know 
that  whatever  be  the  amount  of  debt  thev  have  contracted,  there 
no  longer  exists  any  mode  to  compel  them  to  resti*ain  their  extra- 
vagance or  account  for  their  intromissions.  A  debtor  may  be  in 
receipt  of  wages  amounting  to  one  farthing  less  than  £1  in  the 
week,  or  more  than  that  sum,  payable  daily,  still  he  can  defy  bis 
creditor,  live  sumptuously,  and  change  his  residence  and  victimize 
another  unfortunate  shopkeeper.  Any  small  amount  of  furniture 
or  effects  he  may  have  is  not  more  than  sufficient  to  meet  the  rent 
So  an  unfortunate  creditor,  who  has  long  supplied  him  with  the 
necessaries  of  life  during  seasons  of  dulness,  may  see  him  spending 
his  wages,  and  perhaps  in  addition  the  earnings  of  his  wife  and 
adult  family,  in  riotous  living,  especially  in  the  consumption  of 
spirituous  liquors.  In  fact,  the  publican  who  never  deals  on  credit 
will  be  the  only  creditor  who  obtains  satisfaction  from  his  cus- 
tomers. The  grocer  may  obtain  a  decree  for  his  debt,  but  will  be 
only  sending  good  money  in  search  of  bad.  The  decree  when 
obtained  is  absolutely  useless,  and  not  worth  the  paper  on  which 
it  is  engrossed.     In  fact,  the  statute  will  have  the  effect  of  greatly 
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lessening  the  amount  of  judicial  business,  as  few  creditors  will 
think  it  worth  while  in  future  to  obtain  a  decree  which  can  be 
followed  by  no  practical  benefit.     It  was  the  indirect  influence  of 
imprisonment  rather  than  its  enforcement  on  debtors  which  was 
its  worth  and  value. 

It  is  established   that  actual  imprisonment  was   but   seldom 
enforced  on  debtors.     There  must  be  many  thousands  of  defaulting 
debtors,  and  as  many  millions  of  pounds  sterling  of  debts  in  any 
given  year.     In  the  Second  Report  of  the  Prison  Commissioners  for 
the  year  1879-80  there  is  an  interesting  table  giving  the  average 
daily  number  of  civil  prisoners  in  all  the  prisons  in  Scotland  from 
the  year  ending  December  1840  to  the  same  period  in  1879.     From 
this  it  appears  that  the  greatest  number  during  these  forty  years 
was  108  in  1840,  and   the   lowest  46  in  1847.     Again,  in  the 
Judicial   Statistics  for  Scotland  for  the  year   1879,  it  appears 
there  were    1096    persons    imprisoned   for    civil    debts    in    all 
Scotland  during  that  year,  but  of  these  40  were  imprisoned  on 
fugoR  warrants   and  decrees  ad  factum  prcestandum,  and  23  for 
penalties  or  forfeitures. 
For  debts  above  £8,  6s.  8d.  and  under  £20  there  had  been 
in  prison       .  .  ...  .        479 

For  debts  above  £20  and  under  £50  there  had  been  in  prison  338 
„       50        „         100  „  „  106 

„     100        „         500  „  ,.  90 

„      500        „       1000  „  „  7 

,,    1000  „  „  13 


Of  the  1096  debtoi-s  imprisoned  in  1879  all  were  incarcerated 
within  that  year,  and  only  three  had  been  in  prison  from  the  pre- 
vious year  1878.  The  "oldest  inhabitant"  was  entered  on  10th 
June  1878,  and  is  allocated  to  Edinburgh  prison.  Glasgow  prison 
had  at  the  end  of  the  year  1879  only  one  civilian,  who  had  been 
in  detention  from  24th  April  1879.  These  facts  indisputably  prove 
that  there  existed  no  such  unmerciful  use  of  personal  diligence 
as  has  often  been  stated  (Twelfth  Beport  of  Judicial  Statistics  for 
1878,  p.  59). 

It  has  been  argued  that  imprisonment  was  often  abused. 
The  power  was  left  to  one,  and  it  might  be  a  harsh  and  cruel, 
creditor.  As  abeady  shown,  the  judicial  restraints  were  amply 
sufficient  to  meet  such  exceptional  cases,  and  public  feeling  and 
indignation  were  still  more  effectual.  It  has  been  shown  from 
facts  that  there  had  been  no  apparent  abuse  of  the  power  of  incar- 
ceration. If  the  legal  restraints  were  not  thought  quite  sufficient 
to  prevent  gross  oppression,  these  might  have  been  safely  increased 
without  the  abolition  of  what  had  been  long  in  existence  with 
salutary  effects.  But  will  the  law  of  attachment  and  sale  of  move- 
ables not  be  subject  to  similar  and  greater  abuse  ?  Many  tales  of 
woe  have  been  narrated  of  a  poor  man  and  his  wife  and  family  being 
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on  a  sudden  thrown  from  home  into  the  streets.  Even  a  tragic  story 
has  been  told  of  the  bedstead  being  sold  whereon  a  sick  person  at 
the  time  lay.  A  creditor  deprived  of  all  other  security,  may, 
under  the  impression  of  injustice,  have  recourse  to  measures  which 
in  former  times  he  would  have  abhorred.  Poindings  and  sales 
will  henceforth  become  frequent.  Debtors  more  than  ever  will 
have  recourse  to  disposal  and  concealment  of  effects.  Cases  of 
reputed  ownership  will  become  frequent.  There  will  also  be  a  race 
of  diligence.  The  axiom  prior  in  tempore  potior  in  jure  will  be  the 
principle.  "  Wheresoever  the  carcase  is,  there  will  the  eagles  be 
gathered  together."  The  expense  of  poinding  and  sale  is  great  The 
public  are  reluctant  to  purchase  the  dfebris  of  a  ruined  family,  and 
the  brokers  are  generally  the  sole  purchasers.  As  these  sales  sub 
haste  Prastoria  become  more  frequent,  the  market  will  be  glutted, 
and  the  prices  will  become  merely  elusory. 

The  Judicial  Statistics  for  1879  aflford  a  singular  instance  of 
the  fruitless  attempt  to  realize  payment  of  debts  from  a  debtor's 
effects.  The  tables  only  state  the  realization  of  debts  under 
Justice  of  Peace  decrees.  These  are  only  for  debts  under  £5.  No 
imprisonment  could  follow  at  any  time  under  these  decrees.  Of 
the  13,953  decrees  obtaining  from  this  tribunal  during  the  year 
1879,  besides  those  in  previous  years,  it  was  attempted  to  carry 
through  only  71  by  poinding  and  sale.  The  cumulo  amount  of 
debts  contained  in  these  71  decrees  was  £185, 17s.  2d.,  but  the 
total  expenses  of  poinding  and  sale  were  £57,  Os.  lOd.,  or  nearly 
30  per  cent,  of  the  amount  of  the  debts ;  and  consequently  there 
remained  to  some  of  the  fortunate  creditors  of  free  proceeds 
£101,  17s.  8d.,  whilst  actually  there  was  in  some  extraordinary 
cases  a  surplus  to  be  paid  to  certain  fortunate  debtors  of  £6, 14s.  Id. 
This  certainly  is  a  mournful  prospect  for  creditors  in  small  sums, 
after  having  obtained  and  paid  for  decrees  (Judicial  Statistics, 
Twelfth  Eeport,  p.  126).  We  have  no  opportunity  of  ascertaining 
generally  the  expense  of  poinding  and  sale  except  when  used 
under  the  decrees  of  Justices  of  the  Peace,  but  the  following  case 
may  be  stated  as  a  not  singular  illustration  of  an  attempt  to 
recover  a  larger  debt  by  attachment  of  moveables. 

Since  the  Abolition  of  Imprisonment  Act  came  into  operation, 
a  creditor  with  a  large  debt  contained  in  a  Sheriff's  decree,  who 
might  formerly  have  by  imprisonment  recovered  payment  of  the 
whole  or  part  of  his  debt,  was  compelled  to  resort  to  a  poinding  in 
a  remote  part  of  the  country.  The  original  debt  was  £35,  6s.  lid. 
The  amount  of  effects  poinded  and  valued  was  £9,  Is.  6d.  They 
realized  at  sale  £9, 17s.  9d.,  but  the  expense  of  poinding  and  sale 
amounted  to  £9,  Is.,  leaving  only  ]  6s.  9d.  to  be  applied  to  the 
original  debt  The  debtor  was  thus  effectually  ruined,  and  the 
creditor  was  not  much  enriched. 

The  difficulty  and  danger  in  the  use  of  diligence  against 
moveable  efifects  is  well  illustrated  in  the  recent  case  Le  CanU 
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V.  Douglas  (Dec.  1,  1880,  8  Eet.  178).  Appraisings  or  poindings, 
according  to  ancient  law,  required  two  sworn  appraisers  in  addi- 
tion to  two  witnesses,  making  with  the  officer  Jive  individuals  re- 
quired to  accomplish  the  poinding  of  the  most  trifling  article.  To 
economize  expense  recent  legislation  has  allowed  the  witnesses  to 
act  as  appraisers.  The  appraisers  always  required  to  be  sworn 
on  each  separate  poinding  to  the  due  performance  of  their  office. 
There  was  something  utterly  ridiculous  and  even  profane  in  this 
oft-repeated  oath.  Apart  from  the  fact  that  the  sheriff  officer  ad- 
ministered the  oath  to  his  concurrents  selected  by  himself,  these 
were  notoriously  unqualified  for  so  important  and  delicate  a  duty. 
They  were  wholly  ignorant  of  the  values  of  effects.  Whether  in  gold, 
silver,  copper,  or  brass,  whether  hard  or  soft,  upholstery  or  china, 
all  the  values  were  equally  unknown  to  them,  but  on  oath  they  were 
bound  to  appraise  them  without  any  appeal.  The  valuators  were 
in  general  street  porters,  or  persons  called  from  the  street,  styled 
"concurrents"  or  "ijidwellers"  Lord  Karnes  made  this  sensible 
observation  upon  appraisements  and  poindings  in  his  time ;  "  In 
letters  of  poinding  a  blank  being  left  for  the  name  of  the  messenger, 
the  creditor  is  empowered  to  choose  what  messenger  he  pleases, 
and  in  consequence  to  choose  also  the  appreciators,  by  which  means 
he  is  in  e£fect  both  judge  and  party.  In  a  practice  so  irregular, 
what  can  be  expected  but  an  unfair  appreciation,  always  below  the 
value  of  the  goods  poinded  ?  And  for  grasping  at  this  undue 
advantage,  the  credilior's  pretext  is  but  too  plausible,  that,  contrary 
to  the  nature  of  his  claim,  he  is  forced  to  accept  goods  in  lieu  of 
money.  Thus  an  execution  against  moveables  in  its  present  form 
is  irregular  and  unjust  in  all  its  views.  Wonderful  that,  contrary 
to  the  tendency  of  all  public  regulations  toward  perfection,  this 
should  have  gradually  declined  from  good  to  bad,  and  from  bad  to 
worse"  (Law  Tracts,  p.  332).  The  matter  had  become  no  better 
but  rather  worse  in  1792,  when  Mr.  Walter  Ross  observed,  "The 
appraisers  upon  the  ground  are  always  two  people  in  the  constant 
employ  of  the  messenger,  and  entirely  at  his  devotion.  The 
appraisers,  whoever  they  are,  beirtg  designed  (as  the  officers  call  it), 
the  messenger  mutters  an  oath  to  them  about  the  faithful  adminis- 
tration of  their  office,  and  then  they  proceed  in  a  loose  and  partial 
manner  to  put  what  they  call  'fair  values '  upon  the  goods."  Mr. 
Koss,  after  quoting  the  observations  of  Lord  Kames,  concludes  by 
stating,  "  The  abuse  still  continues  a  disgrace  to  the  jurisprudence 
of  Scotland.  A  form  thus  inconsistent  and  teeming  with  absurd- 
ities could  not  be  the  produce  of  law.  It  is  the  corruption  of 
forms  generally  good  generated  by  the  avarice  of  creditors,  and  the 
ignorance  of  messengers  upon  whom  the  ministerial  duty  of  our 
inferior  judges  totally  devolved"  (Ross's  Lectures,  voL  i.  p.  431). 
In  illustration  of  the  advantage  obtained  by  creditors  in  getting  the 
effects  at  their  appraised  values,  there  is  a  case  reported  (Feb.  23, 
1628,  Oagie  v.  OiUhrie,  M.  10509)  where  the  unfortunate  debtor 
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offered  higher  prices  than  the  appraised  values  to  receive  possession 
of  his  effects,  but  the  grasping  creditor  refused  the  bontis,  and 
insisted  on  getting  the  corpus  at  his  own  appraisement.  The  Court, 
however,  refused  him  the  coveted  advantage.  It  may  be  observed 
that  at  the  time  the  authors  referred  to  wrot^,  the  chief  executions 
of  poindings  fell  under  the  management  of  messengers-at-arms, 
under  signet  letters  of  "horning  and  poinding,"  wherein  they 
were  designed  "  Sheriffs,"  and  who  had  found  a  large  amount  of 
caution  for  the  due  performance  of  their  oflBce.  These  were 
generally  men  of  superior  statTis  regularly  and  solemnly  admitted 
by  the  "Lord  Lyon  King  of  Arms,"  and  were  ranked  amongst 
those  of  heraldic  distinction.  Now  poindings  are  wholly  con- 
ducted by  sheriff  and  justice  of  peace  officers  or  constables.  These 
frequently  are  men  of  little  education,  many  of  whom  have  been 
unsuccessful  in  other  spheres  of  life.  These  are  the  dii  minora  of 
the  temple  of  Justice. 

Nothing  can  better  exemplify  the  injustice  and  iniquity  of  the 
system  of  distraint  of  moveables  than  the  above-mentioned  case 
of  Le  Conte  v.  Douglas.  A  creditor  obtained  a  decree  in  a  Sheriff 
Small  Debt  Court  for  £12,  with  4s.  Id.  of  expenses.  The  report 
does  not  disclose  whether  the  decree  was  one  in  absence  or  in  faro. 
From  the  small  amount  of  expenses  it  would  rather  appear  it  was 
a  decree  in  absence.  On  this  decree  a  poinding  followed  of  the 
effects  of  the  debtor,  who  was  an  artist.  The  apprsiisers  were  not, 
as  is  now  customary,  put  through  the  mockery  of  "  muttering"  an  oath. 
Some  valuable  paintings  were  valued  in  the  lump  without  any 
particularity,  and  the  whole  effects  were  put  down  at  the  precise 
amount  contained  in  the  decreet,  £12,  4s.  Id.  One  lot  poinded 
consisted  of  "  large  mahogany  table,  an  old  table,  a  chair,  a  stool, 
a  piece  of  carpet,  an  easel,  four  drawing-boards,  ten  unfraraed  oil 
paintings,  five  oil  paintings  in  gilt  frames,  and  two  pictures  in  gilt 
frames,  six  portfolios  containing  a  large  quantity  of  engravings, 
oil  paintings,  and  water-colour  drawings,  £3,  lis.  7d."  On  the 
effects  being  exposed  by  the  officer  for  sale  at  the  market  cross,  no 
person  offered  to  buy  so  miscellaneous  and  heterogeneous  a  mass, 
and  so  the  officer  duly  adjudicated  them  to  the  creditor.  The 
creditor  afterwards  had  the  effects  exposed  in  an  auction  mart, 
when  they  brought  the  cumulo  sum  of  £35,  9s.  lid.  Actions 
of  reduction  and  damages  were  instituted  against  the  creditor 
and  the  sheriff  officer.  The  debtor  was  offered  the  difference 
between  the  debt  in  the  decree  and  the  amount  realized  in  the 
mart,  but  he  refused  to  receive  such  i*eparation.  The  poinding 
was  unanimously  reduced  by  the  Court,  and  the  creditor  subjected 
in  £100  of  damages  with  relief  against  the  officer.  The  testimony 
of  the  appraisers  affords  most  amusing  though  painful  evidence 
of  the  manner  in  which  such  appraisements  have  been  and  are 
likely  to  be  conducted.  It  is  in  evidence  that  when  the  valuators 
came  to  the  mixed  lot  above  enumerated,  they  fixed  on  the  cumulo 
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sum  of  £3,  lis.  7d.,  not  because  of  their  intrinsic  value,  but  simply 
as  what  was  required  to  meet  the  debt  in  the  decree!  Tiiis 
decision  ought  to  caution  creditors  of  the  great  danger  they  incur 
ill  using  diligence  against  the  moveables  of  their  debtors.  Better 
that  debts  be  at  once  placed  in  the  list  of  bad  or  irrecoverable 
where  the  debtors  have  not  heritage  to  adjudicate  or  moneys 
to  arrest,  than  the  creditors  run  the  risk  of  being  mulcted  in 
damages  because  of  defects  of  solemnity  in  poindings  carried  on 
by  unskilled  persons.  The  Court  in  the  case  cited  unanimously 
held  that  appraisers  must  be  sworn,  but,  with  submission,  when 
they  are  wholly  unqualified  for  the  duty,  such  oatli  surely  must 
be  a  solemn  mockery.  An  oath  never  can  confer  qualification. 
The  judges  also  held  that  eflfects  poinded  must  be  separately 
appraised  and  valued,  and  not  in  the  lump.  The  Lord  President 
observed,  "  The  appraisers  are  bound  to  use  their  best  skill  and 
care  to  come  to  a  proper  idea  of  the  value  of  the  articles.*'  But 
still  the  question  remains,  how  could  a  street  porter  discriminate 
"with  skill  and  care"  between  the  value  of  a  Correggio  or  a  Titian, 
though  he  might  perhaps  be  competent  to  contrast  the  value  of  a 
inug  of  porter  or  a  gill  of  whisky  ?  Lord  Shand  remarked,  "  The 
case  discloses  a  very  loose  practice  in  regard  to  sales  of  this  kind. 
The  defence  practically  came  to  this,  that  the  defenders  were  only 
doing  what  other  people  usually  did.  If  that  be  so,  all  I  can  say 
is  that  the  sooner  such  practices  are  put  a  stop  to  the  better,  by 
regulations  issued  by  the  Sheriffs  in  virtue  of  their  powers  under 
the  statute,  [?]  or  from  the  Crown  Office  if  necessary."  This  last 
suggestion  of  Lord  Shand  ought  not  to  be  delayed,  though,  with 
all  deference,  recourse  to  the  Legislature  will  be  found  necessary. 
Some  remedy  will  now  be  necessary,  since  diligence  against 
moveables  is  the  only  mode  of  recovering  debts.  Some  measure 
is  necessary  to  prevent  oppression  of  debtors  on  the  one  hand,  and 
still  more  to  shield  the  unfortunate  creditors  from  hazard  on  the 
other. 

There  are  several  important  results  which  will  assuredly  follow 
from  the  abolition  of  imprisonment,  and  which  will  soon  demand 
some  instant  remedy. 

Firsty  It  possibly  may  be  that  creditors  will  be  slow  in  prosecuting 
debtors  for  their  debts  when  they  foresee  that  decrees,  should  they 
succeed  in  obtaining  them,  are  utterly  valueless.  But,  on  the  other 
hand,  there  will  exist  an  encouragement  to  unprincipled  debtors 
to  defend  the  suit  by  frivolous  and  vexatious  defences  and  pleas. 
Formerly  a  debtor  was  quite  aware  that  if  he  offered  frivolous 
opposition  he  only  incurred  great  expense  to  himself  as  well  as 
to  liis  creditor,  and  for  both  he  was  justly  made  liable.  He  tlms 
excited  the  ire  of  his  creditor,  and  could  not  expect  much  gene- 
rosity from  him.  Now  the  debtor,  by  opposition  to  a  just  claim, 
may  postpone  indefinitely  the  day  of  reckoning.  He  is  protected 
from  the  claim  of  his  creditor  both  for  his  original  debt  and 
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expenses,  as  well  as  from  the  bill  of  his  own  agent.  The  creditor 
may  obtain  a  decree  for  the  debt  and  an  «qaal,  or  often  a  greatly 
increased,  sum  of  costs,  but  both  equally  irrecoverable.  Meantime 
the  debtor  has  emigrated  with  a  well-lined  purse,  or  he  has  con- 
trived to  sell,  or  dispose  of,  or  conceal  the  few  effects  he  may  have 
had  when  he  contracted  the  debt  and  entered  the  Court  falsely  to 
dispute  its  justice.  At  one  time  in  England  the  costs  which  a 
creditor  incurred  in  obtaining  a  decree  for  his  debt  by  opposition 
was  excepted  from  the  benefits  of  the  Insolvent  Debtors  Act. 

Second^  As  has  been  already  mentioned,  the  penal  clauses  in  the 
Abolition  Act  are  only  applicable  to  large  mercantile  bankruptcies. 
There  are  many  serious  civil  wrongs  which  are  beyond  the  sphere 
of  criminal  law,  and  are  left  entirely  to  personal  vindication.    A 
person  may  be  defamed,  slandered,  or  libelled,  but  he  must  seek 
and  obtain  redress  for  himself     Even  assaults  and  other  grievous 
wrongs,  though  sometimes  punished  criminally  ad  vindictam  pub- 
licam,  do  not  in  any  way  make  amends  or  reparation  to  the  injured 
person.    He  may  sue  the  wrong-doer  and  obtain  decree  for  damages, 
but  it  is  now  of  no  avail.     Where  a  decree  was  recently  obtained 
for  a  grievous  injury,  the  defender  went  furth  of  Scotland  for  a  short 
time,  and  on  the  1st  of  January  this  year  he  returned  to  live  in 
style,  and  snap  his  fingers  in  the  sufferer's  face,  having  taken  care 
that  any  effects  which  he  ever  possessed  were  secured  beyond  his 
creditor's  reach.      A  double  evil  will  follow  from  this  new  law. 
There  is  much  latitude  now  given  to  the  tongue  and  fists  of  evil- 
disposed  persons.      They  can  now  use  the  former  with  perfect 
licence  and  immunity,  and  the  latter  may  with  equal  liberty  be  put 
in  requisition,  and  a  police  fine  of  20s.  will  be  the  only  penalty, 
though  the  sufferer  may  be  confined  to  bed  or  be  off  work  for  weeks. 
The  other  evil  is  that  sufferers  will  be  encouraged  to  take  the  law 
of  reparation  into  their  own  hands.     Hitherto  a  judge  has  been 
accustomed,  however  great  the  provocation  may  have  been,  to  tell 
a  culprit  that  he  ought  not  to  have  taken  the  law  into  his  own 
hands,  but  prosecuted  the  person  for  the  wrong  he  had  suffered.    It 
will  now  be  a  mockery  to  address  such  words  from  the  bench,  as 
the  judge  now  well  knows  that  the  poor  man  would  only  add  to 
his  injury  by  seeking  a  decree  for  damages  at  great  cost,  without 
the   possibility  of  recovery.     The   defender   may  even   have  an 
opportunity  of  increasing  his  sufferings   by  opposing  his  action, 
and  thereby  greatly  punish  his  purse  in  obtaining  a  decree  which 
alter  all  is  a  mere  brutum  fulmen,  or  nonentity. 

Third,  It  will  be  at  once  seen  what  encouragement  is  given  to 
false  charges  and  accusations.  A  worthless  feUow  makes  some 
unfounded  charge  against  a  respectable  citizen.  There  may  be 
some  or  there  may  be  no  grounds  for  the  charge,  nevertheless  the 
accused  may  well  consider  whether  he  ought  to  go  into  Court  and 
defend  his  character  from  a  false  charge.  He  may  succeed  after 
the  enormous  cost,  it  may  be,  of  a  jury  trial.     But  though  a  jury  or 
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a  judge  acquit  him  from  all  blame,  and  severely  censure  the 
pursuer  for  bis  conduct,,  yet  what  does  that  avail  when  the  un- 
fortunate defender  has  a  large  sura  of  costs  to  pay  without  remedy  ? 
The  pursuer  walks  away  scatheless  to  make  some  other  charge 
against  the  same  person,  or  to  direct  his  shafts  against  some  other 
victim. 

Fourth,  There  is  an  important  and  numerous  class  of  cases  under 
the  head  of  "  Master  and  Servant "  which  will  be  much  affected 
by  the  statute.  At  one  time  such  cases  were  considered  matters 
of  public  police.  They  were  dealt  with  in  a  very  summary  manner, 
and  imprisonment  was  allowed  to  enforce  awards.  A  decree  to 
perform  actual  service  was  found  to  be  wholly  inoperative.  A 
statute  was  passed  whereby  a  breach  of  bargain  on  either  side  was 
punished  by  an  award  of  damages  or  fine,  and  enforced  by  imprison- 
ment  for  a  certain  period  unless  the  sum  was  paid.  This  was 
found  to  have  a  very  salutary  influence  on  both  masters  and 
servants.  Now  that  the  statute  has  been  repealed,  and  the 
abolition  of  imprisonment  has  become  law,  the  renewal  of  a 
similar  enactment  will  soon  become  necessary.  A  servant  who 
obtains  a  decree  against  his  master  has  ample  funds  to  operate  on. 
But  a  master  who  obtains  a  decree  against  his  servant  because  of 
desertion  or  other  breach  of  contract,  whatever  may  be  the  extent 
of  the  injury  or  amount  of  damage  awarded,  must  submit  to  the 
loss  without  remedy,  as  the  sum  is  irrecoverable.  It  is  to  be  feared 
that  the  influence  of  this  one-sided  justice  will  be  detrimental  in 
social  circles. 

This  immunity  from  imprisonment  will  assuredly  give  encourage- 
ment to  worthless  impecunious  persons  to  trump  up  charges  and 
claims,  and  induce  innocent  persons  to  compromise  unfounded 
charges  rather  than  run  the  risk  of  annoyance  and  great  cost 
without  remedy.  At  one  period  of  the  law  of  England  both 
parties  to  all  lawsuits  were  laid  under  bail  to  abide  the  decrees  of 
Court.  Some  such  law  will  now  be  found  necessary  to  meet  the 
many  evils  incident  to  the  new  law,  whereby  no  personal  punish- 
ment can  be  inflicted  on  a  man  who  has  grievously  wronged  his 
neighbour.  In  many  peculiar  cases  it  might  be  required  that 
caution  should  be  found  for  costs  either  for  a  suit  or  a  defence,  on  a 
report  that  the  pursuer  or  defender  has  a  probaiilis  causa  litigandi. 

Nestor. 
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The  question  whether  Mr.  Bradlaugh  was  entitled  to  take  his  seat 
in  the  House  of  Commons  without  taking  the  oath,  and  simply  on 
making  an  affirmation,  has  been  decided  by  Mr.  Justice  Matliew, 
and  afterwards  by  Lords  Justices  Bramwell,  Baggallay,  and  Brett 
in  the  Court  of  Appeal,  in  the  negativa     The  decision  has  been 
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unanimous  and  unhesitating.  The  view  their  Lordships  took,  aud 
their  reasons  for  it,  are  just  those  stated  in  the  issue  of  this  Jonmal 
for  June  last  year  (vicle  vol.  xxiv.  322).  The  Parliamentary  Oaths 
Act,  1866,  sec.  4,  provided  that  "  Quakers  and  every  other  person 
for  the  time  being  permitted  by  law  to  make  a  solemn  declaration 
or  affirmation  instead  of  taking  the  oath,  may,  instead  of  taking 
the  oath  appointed,  make  and  subscribe  a  solemn  affirmation "  in 
a  form  appointed  by  the  Act.  The  question  turned  upon  the 
meaning  to  be  given  to  the  expression  *'  person  permitted  by  law 
to  make  a  solemn  declaration  or  affirmation  instead  of  taking  the 
oath."  Mr.  Bradlaugh  contended  that  he  fell  under  this  category, 
seeing  that  by  the  Evidence  Amendment  Acts  he  was  permitted, 
and  had  actually  been  allowed,  to  give  evidence  upon  making  a 
declaration,  if  the  judge  were  satisfied  that  an  oath  had  no  binding 
eftect  on  his  conscience.  We  pointed  out  that  the  Evidence  Act 
had  reference  to  evidence  and  to  evidence  alone — that  Mr. 
Bradlaugh's  contention  was  a  mere  quibble.  "The  expression 
persons  'permitted  by  law  to  make  an  affirmation  instead  of  taking 
an  oath,'  taken  from  the  Parliamentary  Oatlis  Act,  means  persons 
in  the  same  position  as  Quakers — Moravians  and  Separatists,  for 
example — persons  who  have  had  the  right  conferred  upon  them 
of  substituting  an  affirmation  for  an  oath  upon  all  occasions — in 
whose  case  an  affirmation  and  not  an  oath  is  the  appropriate  form 
of  attestation."  The  persons  who  under  the  Evidence  Acts  are 
permitted  by  law  to  make  an  affirmation  instead  of  taking  an  oath 
were  persons  who  were  allowed  to  do  so  "  in  a  particular  exigency, 
for  a  particular  purpose,  and  i  hen  they  appeared  in  a  particular 
character,  namely,  for  the  purpose  of  obtaining  evidence,  and  when 
they  appear  as  witnesses  in  certain  Courts,  and  upon  a  certain  con- 
dition, to  wit,  that  the  judge  shall  be  satisfied  that  an  oath  would 
have  no  binding  effect  upon  the  conscience." 
Lord  Justice  Bramwell  said : — 

It  was  to  be  observed  that  the  class  of  persons  who  were  permitted  to  make 
an  affirmation  in  Parliament  under  the  Parliamentary  Oaths  Act,  such  as 
Quakers,  Moravians,  Separatists,  and  persons  who  had  belonged  to  those  bodies, 
were  permitted  to  do  so  not  upon  the  particular  occasion  of  their  being  called 
to  give  evidence  as  witnesses,  but  were  allowed  to  do  so  on  all  occasions  and 
whenever  an  oath  would  otherwise  have  been  made.  Now,  the  defendant  was 
not  such  a  person  as  that  The  class  of  persons  to  whom  he  belonged  were 
not  permitted  on  all  occasions,  when  an  oath  would  have  to  be  taken,  to  make 
a  declaration,  but  were  only  permitted  by  the  Evidence  Amendment  Act  to 
do  so  when  they  were  called  to  do  so  in  a  court  of  justice.  There  was  no  case 
in  which  an  oath  would  have  to  be  taken  upon  which  a  Quaker  was  not  per- 
mitted to  make  a  solemn  declaration  or  affirmation  instead  of  taking  the  oath, 
but  there  were  many  cases  in  which  the  class  of  persons  mentioned  in  the 
Evidence  Amendment  Act,  and  to  which  the  defendant  belonged,  must  still 
take  an  oath,  and  were  not  permitted  to  make  an  affirmation.  It  might  be 
said  that  the  only  occasions  upon  which  that  class  of  persons  were  permitted 
to  make  declarations  was  when  they  were  called  upon  to  give  evidence  in  a 
court  of  justice.  The  Parliamentary  Oaths  Act  contemplated  the  present 
existence,  and  the  coming  into  existence,  of  a  class  of  persons  who  on  all  occa- 
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gionB  should  be  permitted  to  make  a  solemn  declaration  instead  of  taking  the 
oath,  and  in  bis  opinion  the  Evidence  Amendment  Act,  sec.  4,  had  not  created 
any  such  class  of  persons. 

Lord  Justice  Baggallay  said : — 

In  his  opinion,  the  reasonable  construction  of  the  4th  section  of  the 
Parliamentary  Oaths  Act  was  that  the  persons  who  were  to  be  permitted  to 
ma^e  an  affirmation  were  those  who  at  the  time  of  the  passing  of  the  Act,  or 
at  some  future  time,  should  be  permitted  in  all  places  and  for  all  purposes  to 
make  an  affirmation  in  lieu  of  taking  an  oath.  The  defendant  did  not  come 
within  that  class  of  persons,  because  the  Evidence  Amendment  Act,  upon 
which  he  relied,  made  nim  capable  of  making  a  declaration  instead  of  taking 
the  oath  not  on  all  occasions,  out  only  when  he  wa^  called  on  to  give  evidence 
ia  a  court  of  justice. 

It  appeared  to  us,  notwithstanding  the  adverse  views  of  some 
English  lawyers  of  reputed  eminence  who  were  members  of 
the  first  Select  Committee,  that  the  case  was  too  clear  for  argu- 
ment. "  The  only  difficulty  we  have  had  about  this  matter  is  to 
understand  how  there  was  any  difficulty  about  the  matter."  The 
English  judges  were  of  the  same  opinion.  Lord  Justice  Bramwell 
observed  that,  "  in  his  opinion,  this  was  as  plain  a  case  as  could 
be ; "  and  Lord  Justice  Lush  said  he  did  not  entertain  any  doubt. 
Indeed  no  writer  or  speaker,  so  far  as  we  know,  possessed  of  any 
logical  power,  and  willing  to  use  it,  had  any  doubt.  The  West- 
minster  Review  for  October  last  says :  "  With  regard  to  the  report  of 
the  first  Select  Committee,  we  cannot  see  that  it  was  open  to  them 
to  come  to  any  other  conclusion  than  that  at  which  they  arrived, 
.  .  .  We  think  Mr.  Walpole's  statement  of  the  effect  of  these  Acts 
[the  Evidence  Acts]  conclusive.  '  Every  line  [says  Mr.  Walpole] 
refers  to  courts  of  justice  and  courts  of  justice  alone,  which 
allow  the  particular  form  in  which  the  honourable  member  desires 
to  affirm.  In  every  criminal  and  civil  proceeding,  in  every  Court 
where  the  person  satisfies  the  presiding  judge  for  the  purposes  of 
justice  that  his  oath  is  not  binding  upon  him,  then,  in  order  to  pro- 
mote the  administration  of  justice,  you  make  the  exception,  but 
not  in  any  other  case.* "  ^ 

Sir  Henry  James,  who  was  one  of  the  minority  of  the  first 
Select  Committee,  has  since  the  decision  stated  in  the  House  of 
Commons,  as  a  sort  of  defence,  that  it  was  not  the  first  time  that 
he  had  the  misfortune  to  difiTer  from  some  of  his  learned  friends, 

*  We  have  said  that  the  persons  permitted  by  law,  under  these  Evidence 
Acts,  to  make  an  affirmation  instead  of  taking  an  oath  were  persons  appear- 
ing as  witnesses  in  certain  Couila.  The  non-generality  of  these  Acts  even  in 
regard  to  evidence  is  shown  by  the  fact  that  they  do  not  apply  to  Scotland. 
A  person  who  declares  that  an  oath  is  not  binding  upon  his  conscience  is  not 
in  Scotland  entitled  to  make  an  affirmation  instead  of  taking  an  oath.  Some 
doubt  has  been  thrown  upon  this  proposition  by  the  proceedings  in  a  recent 
trial  in  the  High  Court  of  Justiciary.  Lord  Young  permitted  a  witness  who 
objected  to  take  the  oath  because  he  was  an  atheist  to  make  an  affirmation 
under  the  Act  18  Vict.  c.  26,  which  allows  a  person  to  do  so  on  declaring  that 
**  according  to  my  religious  belief  an  oath  is  unlawful."  Surely  this  points  to 
a  yery  different  class  of  persons  from  atheists. 
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and  had  ultimately  turned  out  wrong.  All  he  could  say  was  that 
he  had  given  an  honest  opinion.  All  we  can  say  is,  that  if  the 
opinion  in  question  is  to  be  taken  as  a  fair  specimen  of  the 
opinions  given  by  the  learned  Attorney-General  and  the  other 
lawyers  in  the  minority  of  the  Committee,  it  will  not  be  the  last 
time  he  or  they  will  turn  out  wrong,  and  we  should  like  to  hear 
of  the  first  time  he  or  they  turn  out  right 

A  preliminary  objection  was  taken,  not  before  Mr.  Justice 
Mathew,  but  before  the  Court  of  Appeal,  that  the  action  for 
recovery  of  the  penalty  could  not  be  prosecuted  by  a  common 
informer,  in  which  position  the  plaintiff  was.  The  Lords  Justices 
unanimously  rejected  this  objection.  Of  course  we  do  not  pretend 
to  judge  of  such  a  point,  which  is  a  question  purely  of  English 
technical  law,  but  the  argument  of  Lord  Justice  Bramwell  certainly 
seems  strong.  He  said,  "  The  fact  that  the  penalty  was  to  be 
recovered  by  action  in  one  of  the  superior  Courts  at  Westminster 
showed  that  it  was  contemplated  that  a  common  informer  should 
sue ;  because,  if  her  Majesty  were  to  recover  the  penalty,  it  would 
be  done  by  information  in  the  Court  of  Exchequer."  It  does  not 
seem  to  us  a  matter  of  much  importance  whether  or  not  a  common 
informer  has  a  right  to  sue.  Even  if  the  House  of  Lords  should 
reverse  on  this  point,  the  Attorney-General  is  bound  to  sue.  The 
Supreme  Courts  have  authoritatively  decided  that  Mr.  Bradlaugh 
is  not  entitled  to  sit  without  taking  the  oath,  and  consequently, 
having  sat,  has  rendered  himself  liable.  That  being  laid  down  by 
the  proper  exponents  of  the  law  of  the  land  as  a  correct  exposition 
of  the  law  of  the  land,  the  Attorney-General  is  bound  to  recognise 
it,  accept  it,  and  act  upon  it. 

The  very  simple  point  originally  involved  in  the  case  has  led  to  the 
raising  of  many  questions  which,  we  confess,  appear  to  us  to  present 
no  difficulty,  but  as  to  which  a  good  deal  of  dispute  has  arisen. 
There  is  quite  a  history  connected  with  the  case.  First  of  all,  on 
the  3rd  of  May  last  year,  Mr.  Bradlaugh  claimed  to  be  allowed  to 
make  an  affirmation  instead  of  taking  an  oath  on  the  ground  already 
stated.  The  House  referred  the  .question  of  his  right  to  do  so  to 
a  Select  Committee,  who  by  the  casting  vote  of  the  chairman  gave 
the  same  opinion  as  has  now  been  given  by  the  Courts,  that  he  was 
not  so  entitled,  and  the  House  acquiesced  in  that  opinion.  Mr. 
Bradlaugh  then  claimed  to  take  the  oath.  The  question  there- 
upon arose  whether  he  was  then  entitled  to  do  so,  having^informed 
the  House  (for  that  was  the  ultimate  basis  of  his  claim  to  make  an 
affirmation)  that  an  oath  had  no  binding  effect  upon  his  conscience, 
and  having,  pending  the  case,  published  a  statement  in  which  he  said 
that  the  oath  included  "words  of  an  idle  and  unmeaning  character," 
viz.  the  words  referring  to  the  Deity ;  and  that  the  words  "  so  help 
me  God"  were  to  him  "souuds  conveying  no  clear  and  definite 
meaning."  We  said  at  the  time  that  the  House  had  no  option,  if 
it  had  any  respect  to  itself  and  its  own  forms,  but  to  refuse  to 
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allow  Mr.  Bradlaugh  to  take  the  oath.  We  showed  that  the  House 
ought  not  to  allow  an  oath,  the  reason  for  imposing  which  is  that 
it  is  supposed  to  have  a  superior  effect  in  binding  the  conscience, 
to  be  taken  by  a  man  who  informed  the  House  that  it  had  no  effect 
at  all  in  binding  his  conscience,  and  ought  not  to  permit  words  the 
reason  for  using  which  is  that  they  are  words  of  a  very  solemn 
import — words  which  are  the  very  essence  of  the  oath — ^to  be  used 
on  the  express  understanding  that  they  were  to  be  regarded  as 
''sounds  conveying  no  clear  and  definite  meaning."  This  question 
was  referred  to  another  Select  Committee,  who  reported  against  Mr. 
Bradlaugh  being  in  these  circumstances  allowed  to  take  the  oath. 
The  Committee  in  their  report  said : — 

As  to  the  right  and  jurisdiction  of  the  House  to  refuse  to  allow  the  form 
of  the  oath  prescribed  to  be  taken  by  duly-elected  members  to  be  taken  by 
them,  your  Committee  are  of  opinion  that  there  is  and  must  be  an  inherent 
power  in  the  House  to  require  that  the  law  by  which  the  proceedings  of  the 
Houge  and  of  its  members  in  reference  to  the  taking  of  the  Parliamentary  oath 
is  regulated  be  duly  observed.  But  this  does  not  imply  that  there  is  any 
power  in  the  House  to  interrogate  any  member  desirous  to  take  the  oath  of 
allegiance  upon  any  subject  in  connection  with  his  religious  belief,  or  as  to  the 
extent  the  oath  will  bind  his  conscience,  or  that  there  is  any  power  in  the 
House  to  hear  evidence  in  relation  to  such  matters  (Report,  pp.  iv,  v). 

"But,"  to  quote  the  words  of  the  Westminster  Review,  "Mr. 
Bradlaugh  brought  to  the  knowledge  of  the  House  the  fact  that 
the  oath  would  have  no  binding  efiect  on  his  conscience,  and  the 
Committee  were  therefore  forced  to  consider  whether,  under  these 
circumstances,  his  compliance  with  the  enjoined  form  would  be  the 
taking  of  an  oath  within  the  true  meaning  of  the  statutes ;  and  the 
Committee  could  not  avoid  coming  to  the  conclusion  that  the  House 
could,  and  in  the  opinion  of  the  Committee  ought,  to  prevent  Mr. 
Bradlaugh  going  through  the  form."  On  the  23rd  of  June  last 
year,  the  House,  on  an  amendment  made  by  Sir  Hardinge  Oiffard 
to  a  resolution  proposed  by  Mr.  Labouchere,  held  that  Mr.  Bradlaugh 
should  not  be  permitted  to  take  the  oath. 

We  agree  with  the  Westminster  Revieio  that  Mr.  Bradlaugh  had 
himself  to  blame  in  raising  the  question,  and  that  when  he  con- 
sidered the  words  referring  to  the  Deity  as  words  of  no  meaning, 
there  was  no  reason  on  his  part  why  he  should  not  at  once  have 
complied  with  the  forms  of  the  House.  It  cannot  be  said  that  his 
refusal  to  take  the  oath  arose  from  any  extraordinary  sensitiveness 
of  conscience.  He  did  eventually  offer  to  take  the  oath.  The 
short  and  the  long  of  the  matter  is  that  he  relied  upon  his  fine 
little  fallacy  about  the  Evidence  Acts,  imagined  he  could  reason, 
and  it  turned  out  that  he  was  under  a  mistake. 

It  having  been  found  that  Mr.  Bradlaugh  was  not  by  law  entitled 
to  make  an  affirmation,  and  that  in  the  circumstances,  and  by  reason 
of  the  position  in  which  he  had  voluntarily  placed  himself,  he  was 
not  entitled  to  take  the  oath,  the  question  among  those  desirous  of 
allowing  him  to  take  his  seat  came  to  be,  "  What  is  to  be  done  ?" 

VOL.  XXV.  NO.  CCXCV. — JULY  1881.  2  C    . 
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The  only  sensible  answer  to  that  question  could  have  been  given 
in  a  single  word, "  Legislate."  The  House  of  Commons  adopted 
another  course.    On  July  2  a  Resolution  was  carried  to  this  eflFect:— 

"  That  every  person  returned  as  a  member  of  this  House  who  may 
claim  to  be  a  person  for  the  time  being  by  law  permitted  to  make 
a  solemn  affirmation  or  declaration  instead  of  taking  the  oath,  shall 
henceforth  (notwithstanding  so  much  of  the  Kesolution  adopted  by 
this  House  on  the  22nd  day  of  June  last  as  relates  to  affirmation)  be 
permitted  without  question  to  make  and  subscribe  a  solenm  afiSrma- 
tion  in  the  form  prescribed  by  the  Parliamentary  Oaths  Act,  1866, 
as  altered  by  the  Promissory  Oaths  Act,  1868,  suiject  to  any  liaMUy 
by  statute^* 

The  Besolution  has  an  odd  look  about  it  on  the  face  of  it.  Any 
member  who  claimed  to  make  an  affirmation  was  to  be  permitted 
to  do  so  subject  to  any  penalty  by  statuta  The  backers  of  "  the 
unfortunate  nobleman  now  languishing  in  Dartmoor "  might  have 
invited  him  to  claim  the  Tichborne  estates  subject  to  any  penalty 
he  might  incur  by  law,  but  it  would  have  been  thought  strange  if 
Chief-Justice  Cockbum  had  done  so. 

This  Besolution  and  what  has  followed  upon  it  have  placed  the 
House  of  Commons  in  a  most  ridiculous  light. 

Immediately  after  the  decision  of  the  Court  of  Appeal,  on  the 
motion  of  Mr.  Labouchere,  without  any  discussion,  a  new  writ  was 
issued  for  Northampton  on  the  ground  that  Mr.  Bradlaugh,  by  sitting 
and  voting  without  taking  the  oath,  had  vacated  his  seat. 

There  are  two  penalties  imposed  by  the  Parliamentary  Oaths  Act 
for  sitting  or  voting  without  taking  the  oath  (or  making  the  affir- 
mation where  the  person  is  by  law  entitled  to  make  an  affirma- 
tion). There  is  a  pecuniary  penalty  of  £500  for  every  time  the 
member  so  sits  or  votes,  and  there  is  the  parliamentary  penalty  of 
vacating  the  seat.  As  regards  the  first,  a  court  of  law  is  the  sole 
judge.  As  regards  the  second,  the  House  of  Commons  is  the  sole 
judge.  By  this  Besolution  of  July  2  the  House  invited  the  mem- 
ber for  Northampton  to  incur  both  penalties.  The  Court  of  law  held 
that  he  had  violated  the  statute,  and  had  therefore  incurred  the 
pecuniary  penalty.  Immediately  thereafter,  and  admittedly  in 
consequence  of  this  decision,  the  House,  a  tribunal  of  co-ordmate 
jurisdiction  in  this  matter,  inflicted  the  other. 

Two  errors  were  committed.  By  inviting  the  member  to  incur 
a  penalty  as  to  which  it  was  their  duty  to  judge,  the  House  abased 
its  functions.  By  deciding  on  a  matter  affecting  their  own  privilege 
without  discussion,  but  merely  following  the  decision  of  a  Court  of 
law,  the  House  abnegated  its  functions.  "  The  whole  of  the  law 
and  custom  of  Parliament,"  says  Blackstone,  "  has  its  original  from 
this  one  maxim,  Hhat  whatever  matter  arises  concerning  either 
House  of  Parliament  ought  to  be  examined,  discussed,  and  decided 
in  that  House  to  which  it  relates,  and  not  elsewhere.' "  The  Beso- 
lution of  the  House  of  Commons  in  1837  is  to  the  same  effect : 
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*  Besolved,  that  by  the  law  and  privileges  of  Parliament  this  House 
has  the  sole  and  exclusive  jurisdiction  upon  the  existence  and  extent 
of  its  privileges."  It  has  been  said  that  the  Eesolution  of  July  2 
referred  "  a  question  of  parliamentary  law  and  custom  to  the  decision 
of  the  Courts  of  law,  the  effect  of  which,  in  the  opinion  of  one  of 
the  greatest  authorities  on  parliamentary  questions,  Lord  Colchester 
(Speaker  Abbot),  is  'that  there  is  an  end  of  all  authority  of  the 
House  of  Commons.'"  We  do  not  think  the  Eesolution  itself 
handed  over  this  question  to  the  Courts  of  law.  After  the  decision 
of  the  Court  of  Appeal  it  was  quite  competent  for  the  House  to  have 
taken  a  difTerent  view  as  to  the  construction  of  the  Act  of  Parlia- 
ment, and  to  have  held  that  the  seat  was  not  vacated.  No  doubt  this 
would  have  been  in  the  teeth  of  their  previous  determinations  that 
Mr.  Bradlaugh  was  not  entitled  to  make  an  affirmation  nor  to  take 
the  oath  (as  indeed  the  Resolution  was),  but  it  would  have  been 
quite  competent.  Nor  could  the  different  judgment  pronounced  by 
the  House  have  led  to  a  conflict  between  the  House  and  the  Courts 
such  as  occurred  in  Stockdale  v.  Hansard,  in  which  the  House 
of  Commons  shone  to  so  little  advantage.^  It  would  only  have 
exhibited  an  unseemly  difference  of  opinion.  As  regards  the 
construction  of  the  Act,  the  House  and  the  Courts  are  tribunals 
of  co-ordinate  jurisdiction,  and  the  question  comes  before  them  for 
different  purposes,  and  for  the  infliction  or  non-infliction  of  different 
penalties.  But  although  the  House  did  not  by  its  Resolution  of 
July  2  hand  over  the  determination  of  the  question  to  the  Courts 
of  law,  yet  by  its  Resolution,  and  its  subsequent  action  in  following 
the  decision  of  the  Court  of  Appeal  without  any  consideration  of 
the  matter,  it  virtually  and  practically  did  hand  over  the  determin- 
ation of  a  question  peculiarly  its  own — ^peculiarly  within  its  own 
jurisdiction — to  these  Courts.  In  the  proceedings  consequent  upon 
Stockdale  v.  Hansard,  the  House  of  Commons,  under  the  united 
guidance  of  Lord  John  Russell  and  Sir  Robert  Peel,  pitched  its 
pretensions  too  higk  Here  the  House  has  not  so  much  pitched  its 
pretensions  too  low  as  abandoned  its  functions  altogether. 

The  truth  is  that  the  Resolution  of  July  2  was  a  mistake.  It 
ought  to  have  been  remembered  that  a  Resolution  of  the  House  of 
Commons  could  no  more  alter  the  law  of  the  land  than  a  Resolu- 
tion of  the  Convention  of  Royal  Burghs  could,  and  the  Resolution 
had  that  for  its  object  The  case  of  Wilkes  has  been  frequently 
held  up  as  a  warning  to  those  who  objected  to  the  admission  of 
Mr.  Bradlaugh.  People  who  talk  in  this  way  know  nothing  about 
the  case  of  Wilkes.    As  this  case  is  continually  being  referred  to,  and 

^  We  know  from  Lord  Eingsdown's  "Recollections  of  the  Bar"  (privately 
^inted)  how  bitterly  Sir  Robert  Peel  complained  of  having  been  misled  bv  Sir 
Frederick  Pollock  and  Sir  William  FoUett  as  to  the  course  the  House  ought  to 
nunue  in  this  case  ;  and  we  learn  from  an  article,  by  a  well-known  hand,  on 
Wd  Campbeirs  Life,  in  a  recent  number  of  the  ^mrterly  Review,  that  Sir 
William  Follett  acknowledged  he  had  judged  of  the  matter  too  hastily. 
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seldom  if  ever  correctly  stated,  it  is  worth  while  to  state  it  in  a 
sentence  or  two.  First  of  all,  Wilkes  was  expelled  from  the  House 
of  Commons  in  1764,  and  again  in  1769.  This  may  have  been  a 
harsh  or  an  injudicious  measure,  but  it  was  undoubtedly  within 
the  competence  of  the  House.  In  the  second  place,  Wilkes  having 
been  re-elected  for  Middlesex,  the  House  passed  a  Besolutiou  on 
17th  February  1769  declaring  that  **  he  was  and  is  incapable  of 
being  elected  a  member  to  serve  in  this  present  Parliament,"  and 
the  election  was  declared  void.  It  was  here  that  the  House  went 
wrong.  They  might  have  expelled  him  as  often  as  they  liked,  but 
they  had  no  power  to  create  a  disability  unknown  to  the  law.  By 
this  Besolution  the  House  usurped  the  functions  of  the  whole 
Legislature.  The  third  stage  of  the  case  was  this.  At  a  new 
election  Wilkes  was  again  returned,  and  the  House  declared  the 
election  void.  Another  new  writ  being  issued,  Wilkes  was  opposed 
by  Colonel  Luttrell,  and  was  returned  at  the  head  of  the  polL  The 
House  held  Colonel  Luttrell  duly  elected.  In  this  they  were  quite 
right,  assuming  their  Besolution  to  be  right.  This  determination 
was  the  reasonable  and  logical  consequence  of  the  declaration  that 
Wilkes  was  ineligible.  The  declaration  of  ineligibility  standing, 
the  House  of  Commons  simply  acted  upon  it.  Mr.  Green  in  his 
"  History  of  England  "  says,  "  The  Commons  had  not  only  limited 
at  their  own  arbitrary  discretion  the  free  election  of  the  con- 
stituency, but  they  had  transferred  its  rights  to  themselves  by 
seating  Luttrell  as  member  in  defiance  of  the  deliberate  choice  of 
Wilkes  by  the  freeholders  of  Middlesex."  The  statement  that  the 
Commons  had  transferred  the  rights  of  the  electors  of  Middlesex 
to  themselves  is  mere  twaddle.  They  had  done  nothing  of  the 
kind.  If  electors  choose  to  vote  for  a  man  who  is  incapable  of 
being  elected,  after  they  have  been  made  aware  of  the  disability, 
their  votes  are  thrown  away.  If  there  is  no  other  candidate,  the 
election  is  void.  K  there  is  another  candidate  who  is  eligible,  he 
is  elected  if  he  has  even  a  single  vote.  One  might  as  well  saj 
that  the  Commons  transferred  the  rights  of  the  electors  of  Tippeiary 
to  themselves,  when  a  few  years  ago  they  held  Mr.  Stephen 
Moore  to  be  duly  elected,  although  he  had  a  very  few  votes  com- 
pared with  the  felon  who  headed  the  poll.  In  1782  the  House 
ordered  the  Besolution  of  17th  February  1769  to  be  expunged  from 
the  Journals  "as  subversive  of  the  rights  of  the  whole  body  of 
electors  of  the  kingdom."  The  Besolution  that  Wilkes  was  incap- 
able of  being  ^lected  to  sit  in  Parliament  was  the  part  of  the 
proceedings,  and  the  only  part,  in  which  the  House  of  Commons 
went  wrong.  The  Commons  attempted  to  do  by  a  Besolution  of 
theirs  what  could  only  be  done  by  the  total  Legislature ;  and  this 
is  precisely  what  was  attempted  to  be  done  by  the  Besolution  of 
2nd  July  last.  The  case  of  Wilkes  has  a  significance  in  relation 
to  this  Bradlaugh  matter ;  but  its  significance  is  quite  the  opposite 
of  that  attributed  to  it  by  those  who  have  so  frequently  referred  to 
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it,  and  who  could  not  be  expected  to  know  the  significance  of  the 
case,  because  they  did  not  know  the  case, 

Mr.  Bradlaugh  was  re-elected  for  Northampton,  and  on  the  26th 
of  April  last  presented  himself  at  the  table  of  the  House  for  the 
purpose  of  taking  the  oath.  The  House  by  a  majority  held  that 
he  was  not  to  be  allowed  to  do  so.  They  could  not  do  otherwise. 
Their  Resolution  of  23rd  June  1880  stood  unrescinded.  No  sub- 
sequent proceedings  in  the  House  had  impaired  the  force  of  that 
Resolution.  The  reasons  against  Mr.  Bradlaugh  being  allowed  to 
take  the  oath  on  that  occasion  have  already  been  stated,  and  need 
not  be  repeated.  Nothing  had  occurred  to  alter  the  situation.  Of 
course  there  had  been  a  re-election  for  Northampton.  But  the 
votes  of  all  the  electors  in  the  kingdom  could  not  alter  the  fact  on 
which  the  House  had  previously  acted,  and  on  which  they  rightly 
acted,  that  Mr.  Bradlaugh  had  informed  the  House  that  an  oath 
had  no  binding  efTect  on  his  conscience,  and  that  the  essential 
words  of  the  oath  were  of  idle  and  meaningless  character.  The 
House  which  had  been  informed  of  this  circumstance  was  the  same 
House.  The  person  who  had  informed  them  of  this  circumstance- 
was  the  same  person.  No  doubt  it  may  be  said,  and  perhaps  it 
has  been  said,  that  the  statements  in  question  were  made  by  a 
former  member  for  Northampton,  and  the  person  who  claimed  it 
was  a  new  member  for  Northampton,  that  the  old  member  was  one 
persona  and  the  new  member  another. 

This,  at  best,  is  a  very  technical  technicality.  We  all  know  it  is 
the  same  man.  But  even  as  a  technicality  it  is  not  a  good  one. 
The  personality  of  Mr.  Bradlaugh  is  not  sunk  in  the  member  for 
Northampton.  In  some  of  the  proceedings  of  the  House  a  member 
is  addressed,  and  is  regarded  simply,  as  member  for  such  and  such 
a  place,  but  not  in  alL  In  the  division  lists,  in  the  appointment  of 
committees,  for  example,  a  member  is  designated  as  an  individual 
In  Committee  the  chairman  is  not  "  the  member  for  the  Univer- 
sities of  Edinburgh  and  St.  Andrews,"  but  "Mr.  Playfair."  In 
regard  to  Mr.  Bradlaugh,  the  House  was  officially  apprized  of  the 
fact  that  the  old  member  for  Northampton  is  the  same  mau  as  the 
new  member,  viz.  Mr.  Bradlaugh, — that  it  was  Mr.  Bradlaugh  who 
vacated  the  seat,  and  Mr.  Bradlaugh  who  was  returned ;  and  con- 
sequently that  the  statements  of  the  one  are  the  statements  of  the 
other.  Mr.  Labouchere's  motion,  which  was  carried,  and  stands  in 
the  Journals  of  the  House,  was  for  a  new  writ,  "  Mr.  Bradlaugh 
having  vacated  his  seat  by  sitting  and  voting  without  having  taken 
the  oath."  The  certificate  indorsed  on  the  writ  by  the  returning 
officer  is,  "I  hereby  certify  that  the  member  elected  for  Nor- 
thampton is  Charles  Bradlaugh,  of  ,  in  the  county  of  ." 

After  what  we  have  said  it  is  hardly  necessary  to  take  notice  of 
the  absurd  objection  that  the  House  of  Commons  is  depriving  the 
electors  of  Northampton  of  their  constitutional  privileges.  A  con- 
stituency has  not  a  right  to  force  into  the  House  of  Commons  any 
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person  they  like  in  defiance  of  the  law  and  custom  of  Parliament 
11'  the  electors  of  Northampton  choose  to  elect  a  man  who  sets  the 
law  and  custom  of  Parliament  at  defiance — for  an  ofier  to  comply 
with  the  statutory  forms  of  the  House  on  the  express  condition 
that  this  compliance  is  to  be  understood  as  a  mere  farce^  is  setting 
the  law  and  custom  of  Parliament  at  defiance — they  have  them- 
selves to  blame. 

This  Bradlaugh  case,  as  we  have  hinted,  teems  with  points 
of  disputation.  Mr.  Bradlaugh's  re-election  was  the  occasion  of 
this  other  question,  whether  he  was  not  disqualified  for  re-election. 

The  penalty  provided  by  the  Act  is  that  the  member  shall  vacate 
his  seat  as  if  he  were  dead.  Notice  of  the  alleged  disquaUfication 
having  been  served  upon  the  electors  at  the  new  election,  his  oppo- 
nent, if  the  objection  is  a  good  one,  is  entitled  to  the  seat.  If  the 
member  vacating  the  seat  is  to  be  regarded  as  dead,  votes  given  for 
Mr.  Bradlaugh  at  the  new  election  are  thrown  away.  But  if  the 
objection  is  a  good  one,  seeing  that  a  dead  man  cannot  sit  for  anj 
other  place  any  more  than  for  Northampton,  it  would  disquaUfy 
Mr.  Bradlaugh  for  a  seat  in  Parliament  for  ever,  and  this  can  hardly 
have  been  intended.  It  would  have  been  better  to  have  left  out 
the  words  "as  if  he  were  dead."  As  often  happens,  in  the 
endeavour  to  make  what  was  plain  enough  already  more  plain,  it 
has  been  made  ambiguous.  But  even  as  the  words  stand,  the 
objection  is  untenable.  It  is  said  that  "  the  seat  shall  be  vacated 
in  the  same  manner,"  not  "  with  the  same  consequences,"  as  if 
he  were  dead. 
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FOX  V.  BEARBLOCK. 

It  has  long  been  a  byword  among  Englishmen,  more  especially 
among  English  novelists  on  the  hunt  for  a  sensational  theme,  that 
no  Scotchman  can  say  with  confidence  that  he  is  a  single  gentle- 
man, or  that  he  is  the  legitimate  offspring  of  his  parents.  It  is 
said  that  Scottish  law  is  so  tender  of  the  weaker  sex  that  no  one 
of  the  personce  digniores  is  safe  from  the  wiles  of  a  designing 
woman.  In  particular,  the  whimsical  Scottish  custom  of  declaring 
those  people  married  whom  their  neighbours  (or  the  bulk  of  them) 
undoubtingly  regard  as  such  is  commented  on  across  the  Border 
with  the  same  wonderment  as  the  Sawney,  accustomed  to  the 
darksome  ways  of  the  "Fiscal,"  bestows  on  an  English  coroner's 
inquest  or  grand  jury.  An  air  of  grotesqueness  consequently 
hangs  about  the  report  of  a  recent  case  decided  by  Mr.  Justice  Fry, 
which  seems  to  show  how  closely  the  English  law  approaches  the 
Scottish  in  the  matter  of  proof  of  marriage  by  habit  and  repute. 
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In  an  administration  suit  it  came  to  be  of  importance  to  dis- 
cover whether  two  old  ladies,  sisters,  who  had  died  within  six 
weeks  of  each  other,  had  left  any  next  of  kin  who  could  claim 
the  intestate  estate  of  each,  or  at  any  rate  of  the  survivor.  Their 
name  was  Bearblock.  They  both  died  unmarried.  And  the 
question  just  stated  resolved  into  this,  whether  their  parents,  the 
Bev.  James  Bearblock  and  Mary  H.  Medhurst,  had  ever  been 
married.  If  they  had,  there  was  no  question  that  the  next  of  kiu 
was  a  niece,  the  infant  daughter  of  a  brother  of  the  two  Misses 
Bearblock.  If  they  had  not,  these  two  ladies  were  filioe  nulliusy 
destitute  of  heirs  of  their  body,  leaving  estate  which  ultimately 
fell  into  intestacy ;  and  the  caduciary  right  of  the  Crown  came  into 
operation.  Accordingly  the  questions  decided  in  the  case  arose 
between  the  Crown  and  the  next  of  kin. 

The  facts  were  very  peculiar,  and  were  thus  summarized  by  the 
learned  judge  in  his  opinion :  "  The  evidence  goes  to  show  that 
from  the  year  1795  or  1796  down  to  the  year  1841  this  man  and 
woman  lived  together  openly  as  man  and  wife.  When  I  say  that, 
I  do  not  mean  to  say  that  the  evidence  is  to  be  carried  back  dis- 
tinctly to  that  date,  but  I  find  the  fact  of  cohabitation  during  the 
whole  of  that  period,  and  the  only  person  who  can  recollect  it 
speaks  of  them  as  always  living  publicly,  so  to  speak,  as  man  and 
wife.  I  find  that  they  had  a  large  family  of  children,  and  that  all 
those  children  are  entered  in  the  register  of  the  parish  in  which  this 
gentleman  resided  as  the  children  of  himself  and  of  this  woman, 
and  they  are  described  in  the  ordinary  way  as  husband  and  wife. 
I  find  that  the  supposed  husband  speaks  of  the  woman  as  his  wife. 
He  appears  to  have  done  so  not  only  in  his  will  but  in  his  family. 
Further  than  that,  she  is  described  on  her  tombstone  as  the  wife  of 
her  deceased  husband,  in  whose  grave  she  was  buried ;  and  I  find 
that  the  eldest  daughter,  Sarah,  when  writing  a  memorandum, 
referred  to  her  father's  history,  and  described  his  marriage  as  having 
taken  place  at  the  age  of  thirty,  which  would  correspond  with  the 
presumed  marriage  in  1795,  and  spoke  of  him  as  the  husband  of 
her  mother,  and  as  a  most  affectionate  and  exemplary  parent. 
Farther  than  that,  I  find  that  on  the  husband's  side  this  pair  of 
people  were  treated  as  husband  and  wife ;  and  although  his  brother 
William  was  not  on  friendly  terms  with  the  clergyman,  James 
Bearblock,  he  nevertheless  always  spoke  of  his  brother  as  having 
^)een  married,  although  he  had  evidently  been  married  in  a  clan- 
destine manner.  I  have  similar  evidence  on  the  wife's  side.  I 
find  that  the  Medhurst  family  treated  her  as  Mrs.  Bearblock,  and 
in  the  family  Bible  which  has  been  produced  she  is  more  than  once 
mentioned  in  that  character.  I  find  another  trifling  circumstance 
which  goes  to  show  that  the  married  couple  acknowledged  them- 
selves as  legitimate  members  of  the  Medhurst  family,  because  the 
name  Mildred,  which  appears  in  the  two  generations  of  the  Bear- 
block family,  appears  to  have  been  derived  from  the  Medhurst 
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fnmily,  and  was  borne  by  a  sister  of  the  lady  whose  marriajje  is  now 
in  question.  The  alleged  father  of  this  family  was  a  clergyman, 
and  he  seems  throughout  the  whole  of  his  life  to  have  been  engaged 
iu  his  duties  as  a  clergyman,  and  that  ia  the  neighbourhood  where 
other  members  of  his  family  resided.  Now  that  of  itself  is  a  not 
unimportant  circumstance,  as  it  is  hardly  to  be  conceived  that  he 
would  have  received  employment  as  a  curate  in  a  district  where  it 
was  well  known  that  he  was  living  in  open  fornication.  Again,  I 
have  the  reputation  of  the  neighbourhood,  as  evidenced  by  various 
old  witnesses,  which  goes  to  show  that  both  among  their  poorer 
neighbours  and.among  those  in  a  higher  position  they  were  accepted 
and  received  as  man  and  wife,  and  that  several  of  the  persons  of 
position  in  the  neighbourhood  intrusted  their  sons  for  education  to 
Mr,  Bearblock,  a  circumstance  which  would  not  be  probable  if  they 
knew  he  was  living  in  open  fornication."  After  adverting  shortly 
to  a  circumstance  which  we  shall  return  to  presently,  his  Lordship 
goes  on  to  say :  "  Now  against  that  what  is  to  be  said  ?  There  is 
this,  that  after  the  most  diligent  search  no  certificate  of  the  marriage 
can  be  found  There  is  some  evidence  to  show  that  a  marriage 
previously  took  place  at  the  chapel  of  Tilbury  Fort,  if  it  did  really 
take  place.  There  is  evidence  also  to  show  that  the  registers  of  this 
chapel  have  been  lost.  That  evidence  is  not  of  a  very  trustworthy 
character,  and  probably  I  could  not  attach  any  considerable  weight 
to  it ;  but  the  mere  fact  of  the  loss  of  the  register  of  the  marriage, 
and  the  impossibility  of  producing  any  certificate  as  evidence  of  the 
marriage,  is  by  no  means  conclusive.  The  marriage  may  have  taken 
place  at  the  chapel  where  the  registers  have  been  lost,  or  even 
beyond  the  boundaries  of  the  country.  .  .  .  Therefore  the  con- 
clusion at  which  I  arrive  is  this,  that  circumstances  are  proved 
which  create  the  presumption  of  marriage,  and  that  the  evidence 
which  goes  to  rebut  that  is  neither  strong  nor  cogent."  And  the 
Crown  was  accordingly  dismissed  from  the  suit. 

To  a  Scottish  lawyer  all  this  sounds  like  an  echo  of  the  Balbougu 
and  Breadalhane  cases,  and  of  many  others  intermediate  in  time 
between  these  two,  with  perhaps  a  slight  flavour  of  Wilkie  CoUius 
and  his  "  Lady  in  White."  Yet  Scottish  precedents  have  really 
nothing  to  do  with  the  English  law  as  so  stated.  It  is  a  rule  of 
evidence  in  England,  France,  and  some  at  least  of  the  United  States, 
that  where  the  actual  solemnization  of  matrimony  cannot  be  directly 
proved,  it  may  be  presumed  (till  rebutted)  from  such  facts  as  have 
actually  raised  a  general  belief  in  the  minds  of  neighbours  and 
others  that  the  parties  are  man  and  wife.  As  was  pointed  out  in 
the  Breadalbane  case  when  it  reached  the  House  of  Lords,  the  only 
real  distinction  between  the  English  and  Scottish  systems  in  this 
respect  was,  that  since  English  marriages  could  only  be  contracted 
in  public,  and  subject  to  public  recording,  and  Scottish  marriages 
might  be  contracted  in  other  ways,  "  it  is  much  more  probable  in 
Scotland  than  it  would  be  in  Englaiid  that  there  may  have  been  a 
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niaiTiage,  but  that  there  may  be  no  means  of  giving  direct  proof  of 
it."  In  other  words,  the  Scottish  child  has  less  to  do  in  proving  his 
legitimacy. 

The  English  law  applicable  to  this  presumption  was  well  brought 
out  in  a  case  from  Ireland,  decided  in  the  House  of  Lords  in  1849 
{Piers  V.  Fiers,  2  H.  L.  Ca.  831).  The  parties  had  shown  a  distinct 
intention  to  marry.  A  marriage  had  been,  in  form,  celebrated 
between  them  by  a  regularly  ordained  clergyman  in  a  private  house 
as  if  by  special  licence;  the  parties,  by  their  acts  at  the  time, 
showed  that  they  believed  their  marriage  to  be  legal  and  valid;  the 
children  were  treated  as  legitimate ;  the  wife  was  treated  as  the 
lawful  wife.  It  was  held  that  the  Court  had  here  such  a  strong 
presumption  of  a  valid  marriage  as  could  not  be  redargued  by  the 
fact  that  no  licence  could  be  found,  that  there  was  no  entry  of  the 
granting  of  it  or  of  the  marriage  itself  discoverable,  and  that  the 
bishop  of  the  diocese  deponed  many  years  after  the  alleged  marriage 
that  he  believed  be  bad  never  granted  any  such  licence.  This  was 
not  regarded  as  "  strong,  distinct,  and  satisfactory"  evidence  to  over- 
come the  very  strong  legal  presumption  that  a  marriage  had  taken 
place. 

This  being  the  doctrine  of  the  English  law,  let  us  see  what  were 
the  circumstances  in  the  case  of  Fox  v.  Bearblock  which  were  relied 
on  as  rebutting  the  strong  legal  presumption  set  up  on  the  facts 
already  detailed.  The  story  is  rather  an  odd  one.  In  the  course  of 
the  investigation  it  was  discovered  that  Mr.  Bearblock  had  been  a 
fellow  of  King's  College,  Cambridge,  from  1787  to  1804,  and  there- 
fore for  about  eight  years  after  the  date  at  which  he  was  said  to 
have  entered  into  wedlock.  A  book  belonging  to  that  college  was 
found,  relating  to  admissions  of  fellows  and  scholars  and  similar 
matters,  and  called  the  "  Liber  Protocollorum."  It  contained  a  full 
account  of  certain  proceedings  in  connection  with  an  inquiry  into 
the  conduct  of  Mr.  Bearblock,  which  began  in  September  1803  and 
resulted  in  his  expulsion  from  his  fellowship  in  March  1804.  By 
one  of  the  statutes  of  the  college  a  fellowship  became  vacant  ipso 
fado  on  marriage,  and  by  another  of  the  statutes  a  fellow  who 
was  a  "  notorious  fornicator  "  was  to  be  expelled  from  his  fellowship. 
When  rumours  reached  the  college  that  Mr.  Bearblock  was  leading 
the  life  of  a  married  man  at  his  country  curacy  in  Essex,  the  only 
question  was  under  which  clause  of  the  statutes  his  case  was  to 
be  brought.  In  answer  to  an  inquiry  at  one  of  the  college  meetings, 
whether  he  was  a  married  man  or  not,  Mr.  Bearblock  replied,  "  I  am 
not; "  and  in  answer  to  the  inquiry  which  followed,  whether  he  was 
living  in  fornication  or  not,  he  replied,  "Not  guilty."  By  a  majority 
he  was  acquitted  of  the  charge  of  marriage,  but  found  guilty  of 
notorious  fornication.  One  witness  stated  that  after  the  affair  with 
the  college  had  come  to  be  known,  Mrs.  Bearblock  did  not  go  much 
into  society  for  some  time,  and  was  much  sympathized  with ;  but 
as  die  was  afterwards  received  in  society  as  a  married  woman,  the 
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fact  of  the  point  being,  so  to  speak,  discussed  in  the  neighbour- 
hood, and  decided  in  her  favour,  was  held  by  the  learned  judge  to 
confirm  the  rest  of  the  evidence  of  reputation. 

Now,  taking  this  evidence  to  pieces,  it  was  undoubted  that  for 
eight  years  this  reverend  gentleman,  on  the  theory  of  an  actual 
marriage,  had  been  receiving  emoluments  which  he  was  only  entitled 
to  receive  in  the  character  of  a  celibate.  He  held  himself  out  to 
the  coUege  as  an  unmarried  man.  In  any  way  the  feu^ts  are  taken, 
there  was  deceit ;  and  the  temptation  was  very  strong  to  remain  a 
fellow  till  he  could  drop  into  a  college  living.  But  for  the  evi- 
dence of  the  Protocol-Book,  it  would  have  been  impossible  to  say 
whether  the  deceit  he  wished  to  practise  was  the  conceahnent  of 
his  marriage  or  of  his  profligacy.  And  this  book  was  denied  any 
weight  as  evidence  on  account  of  the  fact  that,  while  all  the  other 
entries  in  it  were  signed  by  the  college  registrar,  who  was  a  notary 
public,  with  this  official  designation,  those  entries  which  related  to 
Mr.  Bearblock's  accusation  were  written  up  by  the  son  or  nephew 
of  the  registrar,  and  signed  neither  by  him  nor  by  any  one  eke. 
The  omission  was  nowise  explained,  but  was  held  to  point  at 
something  less  regular,  less  authentic,  or  less  binding  on  the  college 
than  the  ordinary  entries.  What  would  have  been  the  eflfect  on  the 
learned  judge's  mind  if  he  had  felt  constrained  to  admit  the  Protocol- 
Book  it  is  hard  to  say.  The  chief  clerk,  before  whom  the  case  first 
appeared,  admitted  the  evidence,  and  gave  judgment  against  the 
marriage.  Yet  it  would  surely  be  hard  to  read  backwards  the  whole 
tenor  of  a  long  life  merely  on  account  of  the  petulant  or  desperate 
answer  of  a  man  at  bay,  about  to  be  condemned  to  loss  of  income 
and  reputation  through  a  piece  of  baseness  peculiarly  galling  to 
his  accusers  and  judges.  On  the  other  hand,  it  is  difficult  to  see 
what  the  accused  hoped  to  gain  by  this  answer  rather  than  another. 
The  whole  story  is  interesting,  as  throwing  light  on  the  state  of 
society  in  the  country  districts  of  England  early  in  the  present 
century,  when  news  from  the  nearest  university  town  travelled 
slowly,  and  lost  much  of  its  interest ;  when  clergymen  contracted 
clandestine  marriages,  and  left  no  indication  behind  them  of  the 
place  of  solemnization ;  and  when  a  fellow  of  a  college  enjoyed  the 
emoluments  of  his  office  long  after  he  ought  to  have  given  them  np* 
without  causing  more  than  a  passing  sensation  among  his  neigh- 
bours and  parishioners.  -  Wesleyanism,  Tractarianism,  Geoi^ge 
Stephenson,  and  Bowland  Hill  have  done  much  since  then. 


MY  FIRST  FEE. 


I  CAME  to  the  Bar  of  Scotland  a  short  time  ago,  and  have  therefore 
lenty  of  time  to  devote  to  literature.    As  this  is  my  first  venture, 
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I  hope  my  deficiencies  will  be  pardoned  I  can  at  all  events 
assure  the  readers  of  the  Journal  that  the  tale  I  am  about  to  tell 
has  one  good  quality — it  is  true.  There  is  a  story  told  about  the 
first  fee  of  almost  every  lawyer  the  world  has  ever  heard  of  The 
story  you  are  going  to  read  is  peculiar  in  being  the  story  of  the 
first  fee  of  a  lawyer  the  world  has  never  heard  of.  All  the  old 
stories  are  stupid  and  trite.  Eldon  spent  his  first  fee  in  buying 
sprats  for  supper.  (What  digestions  he  and  Bessy  Surtees  must 
have  had  I)  Jeffrey  gave  his  first  fee  to  an  old  woman  in  Leith. 
Erskine  got  his  for  swearing  at  the  Earl  of  Sandwich,  and  so  on. 
Every  one  knows  these  stories. 

I  was  called  to  the  Bar  at  the  commencement  of  the 
summer  session  of  18 — .  The  first  day  I  attended  the  Parlia- 
ment House  from  10  a.m.  till  1  p.m.  I  then  left,  and  as  I  went 
down  St.  Giles  Street,  I  stepped  into  Green's  to  buy  some  law- 
books. I  had  formed  a  great  plan  for  work,  and  I  wanted 
these  books  to  enable  me  to  carry  it  out.  My  Bell's  Prin- 
ciples I  thought  I  knew,  and  as  during  the  year  I  attended 
the  Scots  Law  class  I  had  sat  on  a  back  seat  and  read  Erskine's 
Principles  without  listening  to  the  lecturer,  I  really  had  a  certain 
smattering  of  law.  My  plan  was  to  read  Stair,  Erskine,  and 
Bell's  Commentaries  through  at  home  in  the  evening,  marking 
all  the  more  important  passages  with  a  red  pencil,  and  all  the  less 
important  passages  with  a  blue  pencil ;  and  then  look  up  all  the 
cases  in  the  law-room  in  the  Parliament  House  from  t^en  to  four 
each  day.  Having  finished  this  course  of  reading,  I  intended  to 
read  through  the  Public  General  Statutes  from  the  Union  down 
to  the  last  volume  of  Blackwood's  edition.  I  would  then  be  in  a 
position  to  go  through  Morrison  and  the  decisions  in  the  session 
cases  with  some  profit.  So  I  went  into  Green's.  I  ordered  Erskine, 
Stair,  and  Bell's  Commentaries,  and  was  leaving  when  Green 
suggested  -Macdonald's  Criminal  Law,  "  useful  on  Circuit,"  he  said, 
**and  a  second  edition  just  out."  Luckily,  as  the  event  proved,  I 
took  his  advice.  He  then  suggested  Bell's  Law  Dictionary,  which 
I  could  have  cheap. 

"  When  will  the  new  edition  be  out  ? "  I  asked.  (I  had  heard 
that  a  new  edition  was  coming  out  when  I  first  went  to  college.) 

*'  In  six  or  seven  years,  perhaps,"  he  answered.  So  I  took  that 
too. 

That  night  I  began  to  work,  and  was  so  careful  in  marking 
passageci,  more  important  and  less  important,  that  page  1  of  Stair, 
with  whom  I  began,  was  like  a  rainbow  when  bedtime  came.  In 
a  week  or  two,  however,  I  regret  to  say,  my  work  became  more 
spasmodic,  and  the  pages  of  the  great  legal  writer  less  prismatic, 
than  at  first  The  heat  was  intense,  and  Stair  horribly  dry.  It 
was  just  the  weather  for  Dickson  on  Evidence — Dickson  on  Evi- 
dence in  the  law-room.  So  I  began  an  abstract  in  a  small  note- 
hook  of  Dickson.  I  had  just  abstracted  twenty  pages  of  Dickson, 
which  occupied  forty  pages  of  my  notebook,  when  I  got  my  First 
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Fee.  It  happened  in  this  wisa  When  I  went  home  one  day  a 
large  blue  envelope  was  lying  on  my  writing-table.  It  bore  the 
postmark  of  my  native  place,  which  is  in  the  north  of  Scotland.  I 
opened  it,  and  took  out  an  oblong  document  of  a  pale  yellow 

colour,  entitled  on  the  back,  "  18 — ,  Sheriff  Court,  X .  Criminal 

Libel,  The  Procurator-Fiscal  against  John  Smith,  Assault"  The 
envelope  contained  also  a  letter  from  Mr.  Countr}'agent,  a  friend  of 
my  own,  in  which  lie  said  that  John  Smith  was  to  be  tried  for 

assault  in  the  Sheriff  Court  of  X ,  before  the  Sheriff  and  a 

jury,  in  the  course  of  August,  and,  as  I  would  probably  be  in  that 

part  of  the  country  (X is  just  twenty  miles  from  my  home) 

at  that  time,  would  I  take  the  case  ?  Mr.  Townagent  would  see 
me  in  the  Parliament  House  and  arrange.  John  Smith's  friends 
wished  counsel  to  appear,  and  he  (Mr.  Countryagent)  thought  it 
would  be  a  good  opportunity  for  me.  I  felt  it  was  not  only  a  good 
opportunity  for  me,  but  a  fortunate  circumstance  for  John  Smith 
that  his  friends  wished  counsel  to  appear,  and  sat  down  to  read  the 
libeL  I  need  not  go  into  the  facts  of  the  alleged  assault,  which 
were  stated  in  the  most  brutal  manner  by  the  procurator-fiscal, 
but  I  at  once  detected  several  objections  to  the  relevancy.  To 
begin  with,  the  fiscal  had,  with  the  grossest  carelessness,  omitted 
to  print  the  names  of  the  clerk  of  the  Sheriff  Court  and  his 
deputes,  and  the  officer  of  the  Court  to  whom  the  libel  was 
addressed.  Then  in  the  next  place,  instead  of  stating  clearly  and 
distinctly  the  day  on  which  the  alleged  crime  was  committed,  he 
had  calmly  named  a  day  in  May,  and  gone  on  to  say,  "  or  on  one  or 
other  of  the  days  of  that  month,  or  of  April  immediately  preceding, 
or  of  June  immediately  following."  I  underlined  these  words  in 
red,  and  marked  the  margin  of  the  libel  opposite  them  in  blue. 
On  studying  the  libel  more  closely,  I  found  that  the  statements  as 
to  the  manner  in  which  the  assault  was  committed  were  far  too 
vague.  The  words  "or  in  some  other  way  to  the  prosecutor 
unknown"  occurred  more  than  once.  I  underlined  these  words 
fiercely.  That  was  all  I  could  do  for  the  present,  as  the  other 
papers,  Mr.  Countryagent  said,  would  not  be  ready  till  I  went 
down  to  the  country.  But  he  promised  to  give  me  full  precogni- 
tions of  the  witnesses  before  the  day  of  trial. 

On  the  following  morning  I  was  in  the  Parliament  House  early. 
It  was  the  last  day  of  the  summer  session,  and  some  of  my  friends, 
who,  as  a  rule,  have  not  much  business,  were  quite  busy  going  from 
the  bar  of  one  Lord  Ordinary  to  that  of  another.  I  waited  for  the 
coming  of  Mr.  Townagent.  He  did  not  appear  for  hours.  I  had 
not  stayed  so  late  in  Court  for  a  long  time,  for,  to  tell  the  truth,  my 
grand  schemes  of  working  from  ten  to  four  had  gradually  broken 
down.  But  there  was  a  good  deal  to  talk  about  for  some  tima 
Men  were  discussing  their  plans  for  the  summer.  Young  Tom 
Neptune  was  taking  a  party  to  the  Channel  in  his  yacht,  and  old 
John  Weaver  was  going  to  St  Andrews  to  get  into  training  for  the 
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12tlL    Some  were  going  abroad,  and  some  were  going  to  the  High- 
lands, of  whom  I  was  one. 
"  Going  home  at  once  ? "  asked  a  friend. 
"  Well,  I  am,"  I  replied,  adding  carelessly,  "  I  have  a  case  at 

X next  month,  and  that's  the  only  thing  I've  on  at  present." 

Still  no  signs  of  Townagent.  Most  of  us  juniors  were  away  before 
he  turned  up  at  about  a  quarter-past  three.  I  had  not  previously 
met  Mr.  Townagent,  and  was  therefore  anxious  to  impress  him 
favourably. 

"  You  are  going  to  defend  that  case  of  Smith  at  X ?  "  said  my 

agent. 

"  Yes,  I  got  the  libel  sent  me  last  night,  and  I  think  there  are 
several  objections  to  the  relevancy.     Perhaps  we  might  go  into  the 

corridor  and " 

"  Well,  ah,"  said  Mr.  Townagent  slowly,  looking  at  his  watch, 

"I  am  afraid Mr.  Countryagent  knows  the  case — I  merely 

act  for  some  of  Smith's  relatives,  who  are  most  respectable  people. 
In  fact  I  know  nothing  about  the  case.  Smith's  uncle  called  on  me 
yesterday,  and  mentioned  that  he  had  arranged  with  Mr.  Country- 
agent  that  you  would  defend  the  case.  Mr.  Countryagent  will  see 
the  witnesses  and  instruct  you,  as  you  are  to  be  in  that  part  of  the 
country  at  all  events.  In  ordinary  circumstances  a  local  agent 
would  have  defended  Smith,  but  as  you  were  to  be  there  at  all 
events,  and  as  they  thought  perhaps  you  would  not  expect  a  very 
large  fee — ^you  will  excuse  me  alluding  to  this  ?  " 
"  Do  not  mention  it." 

"  Well,  good  afternoon.  I  shall  write  to  Mr.  Countryagent  and 
say  that  I  arranged  with  you.  You  will  hear  from  him  soon  after 
you  get  down — good-bye." 

We  shook  hands  and  parted.  I  had  no  idea  why  he  should  have 
come  up  to  the  Parliament  House  on  purpose,  it  appeared,  to  men- 
tion the  fact  that  I  was  to  be  near  X at  all  events ;  and  I  also 

felt  a  little  mortified  at  not  having  been  allowed  to  explain  the 
very  forcible  objections  which  I  intended  to  take  to  the  relevancy 
of  the  indictment 

On  the  day  following  my  short  and  unsatisfactory  interview  with 
Mr.  Townagent  I  left  Edinburgh,  and  in  a  few  hours  reached  my 

destination,  the  town  of  Y ,  which  is  about  twenty  miles  from 

the  county  town  of  X .     My  father,  who,  after  a  busy  life,  was 

spending  the  evening  of  his  days  in  his  native  place,  was  delighted 
to  hear  that  business  had  begxm  to  flow  in  upon  me.  My  mother 
and  sisters  made  me  put  on  my  wig,  which  still  retained  the  bloom 
of  its  infancy,  and  having  admired  my  appearance,  tried  it  on  their 
own  heads  by  turns.  In  a  word,  I  felt,  and  was  considered,  on  the 
strength  of  John  Smith,  quite  ilie  "  rising  barrister." 

After  a  few  days  I  received  from  Mr.  Countryagent  a  memorial 
stating  all  the  facts  of  the  case,  and  all  the  points  which  Mr.  Smith 
thought  might  be  urged  on  his  behalf.  He  also  sent  a  most  vol- 
uniiuous  bundle  of  precognitions,  from  which  I  was  soon  able  to 
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discover  the  character  of  the  charge  against  my  client.  It  is  quite 
unnecessary  to  state  the  case.  It  was  an  assault,  or  rather  three 
assaults,  all  said  to  have  been  committed  on  the  same  person  on  the 
same  day.  If  the  statements  of  the  Crown  witnesses  were  true, 
John  Smith  was,  I  fear,  a  very  resolute  and  brutal  rufBan.  I  read 
up  my  memorial  and  precognitions,  arranged  notes  of  a  speech,  and 
(I  may  as  well  confess  it)  one  night  I  locked  my  bedroom  door,  and 
with  my  wig  and  gown  on,  addressed  my  looking-glass — which  did 
duty  as  a  British  jury — for  twenty  minutes  or  half  an  hour  in 
defence  of  dear  old  John  Smith. 

Well,  the  eventful  day  came  when  my  first  fee  was  to  be  earned. 

We  all  drove  to  the  railway  station  and  took  train  into  X . 

They  take  an  hour  to  do  the  twenty  miles,  but  it  seemed  a  short 
hour  to  me,  as  I  heard  myself,  in  fancy,  smashing  up  the  case  for 
the  Crown,  playing  the  very  deuce  with  the  hostile  witnesses, 
pouring  forth  a  torrent  of  impassioned,  yet  clear  and  convincing 
eloquence,  gaining  the  ear  of  the  Sheriff,  carrying  the  jury  along 
with  me,  and  last,  but  not  least,  accepting  with  careless  thanks  my 
first  fee.  Even  in  that  sublime  moment  the  thought  stole  over 
me,  "  How  much  would  it  be  ?  Ten  ?  Fifteen  ?  Twenty  ? "  Not 
twenty.     Possibly  fifteen.     Certainly  ten.     £10,  10s.  at  the  least. 

Wrapped  in  such  golden  dreams  I  reached  X .     We  went  at 

once  to  the  Court  House,  and  my  expectant  relatives  seated  them- 
selves where  they  could  hear  and  see  to  advantage.  There  was 
not  much  difficulty  about  that,  for  the  spacious  court-room  was 
almost  empty.  There  were  a  few  of  those  loafers  who  are  always 
to  be  seen  in  courts,  reading  soiled  newspapers  and  waiting  for 
the  entry  of  the  judge  to  remove  their  caps.  The  sheriff  clerk 
was  writing  at  a  table  below  the  bench,  a  policeman  standing  at 
his  elbow.  Mr.  Countryagent  was  talking  to  the  procurator-fiscal 
in  a  comer.  There  were  not  a  dozen  persons  in  Court.  The  flat 
and  informal  appearance  of  everything  rather  damped  me.  But 
Mr.  Countryagent  at  once  came  up  and  asked  me  if  I  would  come 
and  put  on  my  wig  and  gown,  which  I  carried  in  a  bag  along  with 
my  papers,  in  the  "fiscaVs  room."  I  assented,  and  as  we  were 
returning  to  the  court-room  to  wait  the  arrival  of  the  Sheriff,  a 
dogcart  drove  up  to  the  door  of  the  Court  Housa 

"There's  Sheriff  Nimrod"  said  Mr.  Countryagent,  'Td  better 
introduce  you  to  him." 

Sheriff  Nimrod  was,  and  still  is,  one  of  the  Sheriff-Substitutes 

of  X shire,  and  lives  near  X .     He  left  the  Bar  some  years 

before  I  was  called,  and  so,  though  he  was  quite  a  young  man,  we 
had  never  met. 

"  This  is  Mr.  Junior,  who  is  going  to  defend  Smith,"  said  Mr. 
Countryagent  to  his  Lordship. 
His  Lordship  bowed  and  shook  hands  with  me. 
"  Will  you  come  into  my  room  ? "  said  the  judge,  and  I  followed 
him  into  a  small  room  which  opened  off  the  Court. 
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Sheriff  Nimrod  was  a  short  athletic-looking  man  of  about  five- 
and-thirty.  His  hair  was  slightly  tinged  with  grey,  but  his  com- 
plexion was  ruddy,  and  his  sharp  black  eyes  were  keen  and 
piercing.  I  noticed  that  the  Sheriff  had  carried  in  from  his  dog- 
cart what  was  evidently  a  stout  fishing-rod  in  a  canvas  cover,  and 
presently  a  man-servant  entered  and  deposited  in  a  corner  of  the 
room  a  fishing-basket  with  a  pair  of  long  wading-boots  strapped  on 
to  it,  and  a  small  portmanteau. 

"  Take  a  seat,"  said  Sheriff  Nimrod,  as  he  proceeded  to  put  on 
his  judicial  robes ;  ^  this  man  will  plead  guilty  to  one  of  these 
charges,  I  suppose  ?" 

"  Well,  I — I  think  he  will  plead  not  guilty,"  I  answered 

"  Go  to  trial  ? "  said  the  Sheriff,  in  a  tone  of  quick  interrogation, 
and  with  a  slight  accent  of  astonishment. 

"  Yes,"  I  answered 

Somehow  there  was  something  about  Sheriff  Nimrod  which  half 
cowed  me,  though  he  was  at  least  four  inches  shorter  than  I  was. 
I  instinctively  knew  he  wanted  John  Smith  to  plead  guilty. 

"  Well,"  he  said,  "  there  is  a  pleading  diet  in  another  case.  That 
will  come  first  There  are  three  charges  of  assault  against  Smith. 
A  bad  case.  I  thought  he  would  plead  to  one  of  the  charges. 
Shall  we  go  into  Court  ? " 

I  took  the  hint,  and  leaving  the  room,  went  into  the  Court,  but 
the  Sheriff  did  not  at  once  appear.  In  a  minute  or  two  Mr. 
Countryagent  was  called  out  of  Court.  He  was  away  for  about 
ten  minutes,  and  he  had  hardly  returned  when  the  Sheriff  took 
his  seat  on  the  bench.  The  case  which  was  to  come  on  before 
mine  was  called,  and  while  a  plea  of  guilty  to  some  charge  was 
being  recorded,  and  the  prisoner  sentenced,  Mr.  Countryagent 
whispered  to  me — 

"  I  saw  Sheriff  Nimrod  just  now,  and  he  thinks  Smith  should 
plead  guilty  to  one  charge." 

"  Wby  ? "  I  replied,  "  there  are  objections  to  the  relevancy.  The 
indictment  can't  stand." 

"It  is  too  late  now,"  replied  the  experienced  Countryagent, 
"  they  should  have  been  taken  at  the  first  diet." 

This  confused  me.  I  didn't  know  what  he  meant  by  "first 
diet"  I  began  to  feel  rather  at  sea,  but  still  I  made  an  attempt  to 
appear  at  ease,  and  said,  "  I  shall  take  the  objections." 

I  thought  Mr.  Countryagent  seemed  to  smile.  I  felt  hot,  and 
at  that  moment  the  case  against  John  Smith  was  called.  John 
Smith  appeared  at  the  bar. 

"John  Smith,"  said  the  Sheriff,  "you  have  been  served  with  an 
indictment  charging  you  with  the  crime  of  assault " 

"  My  Lord,"  I  interposed,  in  a  tone  in  imitation  of  some  of  the 
counsd  for  the  poor  I  had  heard  in  the  High  Court  on  Mondays, 
— "  My  Lord,  I  object  to  the  relevancy  of  this  libel " 

"Well,"  said  the  Sheriff,  "let  us  hear " 
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Here  the  clerk  of  Court  rose  up  and  whispered  something  rapidly 
to  his  Lordship. 

"  Ah,  yes,"  said  the  Sheriff,  "  I  cannot  hear  any  objections  now. 
They  should  have  been  stated  at  the  pleading  diet" 

I  sat  down. 

"  John  Smith,"  continued  Mr.  Nimrod, "  are  you  guilty  or  not 
guilty  ?  " 

*'  Not  proven,"  answered  the  idiot 

"  I  can't  take  that  plea — guilty  or  not  guilty  ?  Do  you  mean 
not  guilty  ? " 

"  What  am  I  to  say  ?  "  said  my  fool  of  a  client  to  Mr.  Country- 
agent  in  an  undertone. 

Mr.  Countryagent  bent  over  the  bar  and  whispered.  I  caught 
the  words  "  first  charge,"  I  am  certain  of  that  I  was  about  to 
join  the  consultation  when  the  prisoner  rose  and  said  in  a  stumbling 
way,  "  Guilty — my  Lord — first  charge." 

"The  panel  pleads  guilty  to  the  first  charge,"  said  Sheriff 
Nimrod. 

"  I  accept  that  plea,"  said  the  procurator-fiscal. 

"  That  was  what  the  Sheriff  wished,"  said  Countryagent  to  me. 

I  could  have  killed  Countryagent  The  whole  thing  was  a  mean 
conspiracy.     The  plea  was  recorded. 

"  Have  you  anything  to  say,  Mr.  Junior  ? "  said  the  Sheriff. 

This  was  an  unexpected  contingency.  I  had  nothing  to  say,  and 
felt  very  warm.  In  five  minutes  the  Sheriff  sent  my  unfortunate 
client  off  to  a  short  term  of  imprisonment,  and  beckoning  me  up 
to  the  bench,  said,  "  I  think  you  were  quite  right  It  was  a  bad 
case.     Good-bye." 

He  shook  hands  warmly,  and  in  a  few  minutes  I  saw  him 
hurrying  off  to  the  station,  followed  by  a  man  carrying  his  fishing- 
rod  and  other  things. 

"  The  Sheriff  is  in  a  great  hurry  to-day.     He  is  going  to  fish  with 

Lord  A ,  and  it  was  better  to  plead.    You  have  earned  your 

first  fee  easily.  Mr.  Townagent  will  see  about  that  He  acts  for 
Smith's  relatives.  As  you  were  here  at  all  events,  I  was  glad  to 
send  you  the  case.  I  see  the  Miss  Juniors,  you  will  be  going  with 
them,"  and  off  he  set,  taking  with  him,  by-the-by,  all  my  papers, 
so  that  I  was  left  without  a  vestige  of  the  great  case  of  the  Pro- 
curator-Fiscal against  John  Smith.  By  the  time  I  rejoined  my 
relatives  I  had  recovered  my  wits,  which,  it  must  be  confessed, 
had  rather  deserted  me  during  the  critical  moment  when  my  client 
was  about  to  plead. 

"  Well,  Josiah,"  said  my  mother,  "  he  pled  guilty." 

"Yes,"  I  answered,  "at  the  last  moment  I  saw  it  was  the 
soundest  thing  he  could  do.  He  has  got  off  easily.  That  is  what 
we  must  always  look  after.     It  is  difficult  to  decide  beforehand." 

The  summer  passed  away.  September  passed  away.  My  first 
fee  had  not  come.     John  Smith  had  become  a  half-forgotten  night- 
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mare.  Still  I  felt  confident  that  that  fee  would  appear  when  the 
Court  met  in  Edinburgh.  Mr.  Townagent  was  a  most  respectable 
W.S.  It  was  all  a  matter  of  time.  On  the  day  the  Court  met 
for  the  winter  session  I  was  on  the  spot,  and  when  I  went  home 
in  the  afternoon,  there  was  an  envelope  fastened  with  sealing-wax 
lying  on  my  writing-table.  I  tore  it  open,  and  took  out  a  cheque 
for,  will  it  be  believed,  fimr  guineas  !  Four  miserable  guineas  for 
reading  that  indictment,  for  getting  up  all  those  splendid  objections 

to  the  relevancy,  for  going  to  X shire  (I  fear  I  forgot  the 

fatal  words,  "  as  you  are  to  be  there  at  all  events*'),  for  preparing  that 
speech,  for  expecting  at  least  ten  and  possibly  fifteen  guineas,  for 
undergoing  all  that  discomfort  under  the  tyranny  of  Sheriff  Nimrod, 
and  the  treachery  of  Mr.  Countryagent !  It  was  not  to  be  thought 
of  Without  one  instant's  delay  I  directed  an  envelope  to  Mr. 
Townagent,  put  his  cheque  in  it,  shut  it  up,  and  posted  it  to  him 
at  once. 

Next  morning  I  felt  I  had  acted  in  haste,  but  my  resolution  was 
confirmed  when  I  called  to  mind  how  Lord  Butherfurd,  when  at 
the  Bar,  had  got  a  fee  of  £1000  sent  to  him,  which  he  returned  on 
the  ground  that  the  Bar  only  took  guineas,  and  how  he  at  once 
had  his  £1000  returned  to  him  with  fifty  added. 

In  the  course  of  the  day  my  clerk  (I  had  only  spoken  to  him  once 
before)  came  and  said  Mr.  Townagent's  clerk  had  asked  him  why 
I  had  returned  the  cheque. 

"  Tell  him,"  I  said,  "  that  the  fee  Mr.  Townagent  sent  me  was 
quite  inadequate." 

My  clerk,  a  man  of  few  words,  left  me.  That  evening  I  received 
a  letter  from  Mr.  Townagent,  in  which  he  expressed  his  regret 
that  I  considered  the  fee  inadequate,  but  that  as  I  was  there 
at  all  events,  he  had  not  sent  a  larger  one!  He  added  that 
he  would  be  obliged  if  I  informed  him  what  I  would  consider 
an  adequate  fee,  and  also  if  I  had  had  any  outlay  in  connection 

with  going  to  X .     I  now  felt  puzzled.     I  didn't  like  to  name 

a  fee.    I  really  could  not  ask  payment  of  the  price  of  a  railway 

ticket  from  my  home  to  X .     So  I  wrote  in  reply,  saying  that 

I  should  have  been  glad  to  appear  in  a  criminal  case  without  taking 
the  question  of  fees  into  consideration  at  all,  and  that  if  the  cheque 
had  been  sent,  not  as  an  adequate  fee,  but  to  cover  outlay,  I  would 
of  course  have  taken  it.  This  answer  I  regarded  as  highly  diplo- 
matic and  quite  safe.  An  answer  came.  Again  a  sealing-wax 
letter.  "  £10,  10s.,"  I  thought  as  I  broke  the  seal.  No ;  the  same 
old  cheque  for  £4,  4s.,  with  the  explanation  that  Mr.  Townagent 
begged  to  enclose  cheque  "  in  payment  of  Mr.  Junior's  otUlay  in 
connection  with  the  trial  of  John  Smith." 

This  is  the  story  of  my  first  fee,  and,  so  far,  it  has  been  my  last. 
I  don't  think  I  shall  ever  get  another  from  Mr.  Townagent,  for  a 
man  told  me  that  he  heard  him  say  I  was  "  a  greedy,  egotistical 
beast ! "    I  could  kill  Mr.  Townagent 
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{To  fh€  BMor  ofUu  "  JbtimaZ  o, 

NOTAEIES. 

I  HAVE  read  the  coTreqK)ndence  in  regard  tx)  this  matter  which  has 
appeared  in  the  Journal  of  Jurisprudence. 

It  has  also  been  to  me  a  matter  of  surprise  that  the  present 
system  of  admitting  notaries  should  have  been  permitted  to  con- 
tinue, and  that  so  little  comment  has  been  made  publicly  on  the 
subject  Often,  indeed,  have  I  heard  the  anomaly  which  it  involves 
remarked  as  absurd,  and  condemned  amongst  agents  privately. 
The  present  system  is  simply  a  convenient  door  for  incompetent 
individuals  evading  the  provisions  of  the  Procurators  and  Law 
Agents  Acts,  and  the  whole  rules  and  regulations  framed  for  giving 
effect  thereto. 

It  is  only  too  well  known  that  Sheriff  Court  work  is  looked  upon 
by  the  majority  of  agents  as  the  most  disagreeable  and  unremuneia- 
tive  we  have,  and,  as  a  general  rule,  having  few  exceptions  indeed, 
no  one  cares  a  pin  for  it  who  can  employ  £as  time  with  other  busi- 
ness. Strange  to  say,  however,  this  generally  uncared-for  and  little- 
thought-of  work  is  the  only  kind  of  business  which  the  notary  is 
debarred  from  practising.  It  is  notorious  that  the  examination 
which  a  notary  has  to  pass  is  a  very  small  affair  indeed,  and  that 
many  who  would  never  think  of  attempting  to  go  before  the 
examiners  under  the  Law  Agents  Act  of  1873,  will  readily  present 
themselves  before  the  accommodating  portal  of  the  former.  True, 
a  man  who  is  simply  a  notary,  admitted  since  1873,  does  not  rank 
in  the  estimation  of  his  professional  brethren  so  highly  as  one  who 
has  qualified  himself  to  act  as  a  solicitor ;  but  what  matters  that 
to  those  who,  in  consequence  of  their  unfitness,  avail  themselves 
of  the  less  creditable  avenue  ?  Yet  such  individuals  are  generally 
those  whom  it  is  most  the  interest  and  the  duty  of  the  profession 
to  get  excluded  from  its  membership. 

Notaries  who  are  simply  notaries  should  be  confined  entirely  to 
work  of  a  strictly  notarial  nature,  such  as  noting  bills  and  notes, 
and  protest  work,  otherwise  and  probably  the  better  course  would 
be  to  abolish  the  present  system  of  admission  of  notaries  altogether, 
and  confine  the  office  to  properly  qualified  professional  law  agents. 
— ^I  am  yours,  etc.  Common-Sknsb. 

l(Hh  June  1881. 


Sir, — I  very  willingly  support  "  W.  K"  in  his  complaint  against 
the  injustice  caused  to  solicitors  by  the  toleration  of  notaries,  and 
I  trust  that  you  will  succeed  in  eliciting  ample  proof  of  the  dis- 
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satisfaction  which  I  believe  to  exist  among  the  members  of  the 
legal  profession  on  the  subject. 

The  exhaustive  nature  of  your  correspondent's  communication 
makes  it  entirely  unnecessary  for  any  one  else  to  go  into  the  ques- 
tion. The  grievance  indeed  is  so  obvious  as  to  need  no  exposition, 
and  the  only  proper  remedy  is  the  total  abolition  of  notaries  as  a 
separate  body.  This  course  commended  itself  to  Lord  Young  when 
framing  the  1873  Act,  as  may  be  seen  by  referring  to  a  print  of  the 
Bill  The  abolishing  clause  was  however  ultimately  struck  out,  it 
is  generally  believed,  owing  to  the  influence  of  the  W.S.  Society, 
who  did  not  approve  of  this  drastic  method  of  dealing  with  one  of 
their  valued  privileges. 

The  presently  existing  notaries  should  undoubtedly  be  compelled 
to  design  themselves  notaries  simply.  The  practice  of  most  of 
them  (I  could  give  numerous  instances)  is  to  call  themselves 
"Solicitor  and  N.P.,"  giving  two  qualifications,  while  the  hondfde 
solicitor,  who  is  not  a  notary,  is  confined  to  ona  The  effect  of  this 
in  the  eyes  of  the  public  is  to  put  the  inferior  practitioner  in  the 
higher  place. 

I  quite  agree  with  "  W,  K."  that  we  should  look  to  the  chartered 
bodies  of  our  profession  to  put  down  such  abuses.  I  do  not  wish 
to  throw  any  imputation  on  the  good  faith  of  the  W.S.  Society,  but 
it  would  be  well  if  they  would  justify  their  position  with  regard  to 
the  1873  Act  so  far  as  bearing  on  this  particular  abuse,  and  also  if 
they  would  now  take  the  lead,  which  rightly  belongs  to  them,  in 
promoting  what  has  become  a  very  necessary  reform,  notwithstand- 
ing that  it  may  deprive  them  of  a  long-standing  privilege,  and  the 
examiners  and  past  examiners  of  notaries  of  a  periodical  dinner  at 
£3  or  £4  a  head,  provided  out  of  the  fees. 

Not  only  is  the  examination  passed  by  notaries  a  very  mild  one, 
but  the  examiners,  instead  of  being  men  of  years  and  experience, 
are  newly-fledged  members  of  the  Society.  In  point  of  fact,  almost 
any  one  can  qualify  as  a  notary.  I  heard  the  other  day  of  the 
admission  of  a  person  who  for  many  years  has  carried  on,  and  still 
carries  on,  a  business  entirely  unconnected  with  law,  and  whose 
only  legal  training  consisted  in  his  having  been  for  a  year  in  a 
lawyer's  office  when  he  was  a  boy. 

There  are  one  or  two  other  grievances  which  I  think  should  be 
looked  after  by  the  legal  bodies,  such  as  the  performance  of  legal 
work  and  maintenance  of  legal  departments  by  accountants,  who 
pay  no  licence;  the  abolition  of  the  licence  itself,  which  is  an 
imposition  entirely  indefensible,  except  on  the  ground  that  it  dates 
from  1785 ;  and  the  putting  down  of  unqualified  practitioners. — 
Your  obedient  servant,  Soucitor. 
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A  Treatise  on  Judicial  Factors,  Curators  Bonis,  and  Managen  of 
Burghs,  including  Factors  in  the  Sheriff  Courts,  By  Geoboe 
HuNTEB  Thohs,  Advocate.  Second  edition,  revised  and  in 
part  rewritten  by  Hugh  J.  E.  Fbaseb,  Advocate.  188L 
Bell  &  Bradfute. 

This  is  practically  a  new  work.  It  is  difficult  to  realize  the  "sea- 
change  into  something  rich  and  strange "  which  has  passed  over 
our  old  friend  (and  torment)  Thoms  on  Judicial  Factors,  without 
reading  through  a  chapter  or  two  in  this  new  book,  and  then 
seeking  the  sources  of  its  inspiration  in  the  corresponding  passages 
in  the  old.  To  identify  the  two  would  be  almost  as  hopeless  as  to 
seek  the  ancient,  intricate,  and  dusky  St.  Mary's  Wynd  after  the 
spell  of  the  Improvement  Trustees  had  been  laid  on  it  It  may  be 
gathered  from  this  comparison  that  we  regard  the  metamorphosis 
as  a  change  for  the  better.  It  is  so  in  every  page — in  method,  in 
arrangement,  in  the  art  of  reference-book  making,  and,  best  of  all, 
in  trustworthiness.  Yet  do  we  throw  aside  the  old  edition  with 
something  of  a  sigh !  How  few  have  thoroughly  mastered  the  ins 
and  outs  of  that  complicated  treatise !  How  few  cast  a  thought  on 
the  benefit  which  its  learned  author  conferred  on  the  profession  by 
devoting  himself  to  the  expiscation  of  a  department  of  the  law,  the 
perplexities  of  which  were  enough  to  turn  the  steadiest  brain! 
£ven  now,  in  this  second  edition,  there  is  evidence  enough  and  to 
spare  that  there  could  not  be  a  more  cunningly-contrived  maze 
than  that  into  which  Mr.  Thoms  chose  to  plunge.  In  no  law-hook 
of  our  acquaintance  are  there  so  many  sentences  ending  off  with 
the  modest ''  but  this  may  be  doubted."  If  that  is  the  case  now, 
what  must  it  have  been  when  about  a  dozen  years  ago  the  author 
attempted  to  throw  light  on  the  equitable  jurisdiction  of  the  Court 
of  Session,  relating  to  the  appointment  of  a  ''  responsal  indifferent 
person  to  intromit  for  all  behoofs,"  where  lands  or  gear  were 
without  their  proper  protector  ?  The  Court  was  comparatively  new 
to  the  trade,  for  judicial  factories  are  scarcely  older  than  the 
eighteenth  century.  And  the  Court  had  done  little  to  illustrate  its 
" ndbUe  officium'*  Of  three  Acts  of  Sederunt  dated  in  last  centuiy 
only  one  was  of  much  account,  and  even  that  one  was  wofully 
meagre.  The  Court  had  to  do  what  Parliament  (which  only  passed 
five  Acts  of  any  consequence  relating  specially  to  Scotland  during  the 
whole  course  of  the  "  century  of  reason  ")  neglected  to  do,  and  the 
Court  did  it  ill.  When  the  new  time  saw  the  Court  divided  into  two 
co-ordinate  chambers,  the  practitioner  of  the  new  time  saw  a  fresh 
element  of  doubt  introduced  through  antinomies  in  procedure,  which 
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the  Diyifliona  were  too  high  and  mighty  to  discuss  together,  or  too 
obstinate  to  smooth  away.  Then,  again,  officers  of  Court  who  were 
performing  pretty  much  the  same  functions  were  treated  as  subject 
to  very  different  rules,  according  as  they  were  or  were  not  included 
in  the  Act  of  Sederunt  of  1730 ;  and  in  1849  this  grievous  anomaly 
was  carefully  preserved  in  the  Pupils  Protection  Act  Further, 
though  the  functions  of  these  officers  were  very  similar  they  were 
not  identical,  and  it  was  often  hazardous  to  argue  from  the  fate  of 
a  judicial  factor  on  a  trust-estate,  or  of  his  applications  to  the  Court, 
to  the  probable  destiny  of  a  factor  loco  itUoris,  or  of  a  curator  bonis. 
A  manager  of  a  burgh  was  an  unknown  portent,  whom  one  coiild 
scarcely  conceive  of  as  the  creature  of  a  guinea  petition.  Amid 
this  mirk  darkness  it  was  not  at  all  to  be  wondered  at  that  the 
author  was  not  able  to  preserve  an  undeviatingly  straight  course, 
or  that  the  light  he  held  up  for  the  guidance  of  others  sometimes 
flickered  nigh  to  extinction.  This,  however,  must  in  simplest  jus- 
tice be  said.  It  was  never  a  misleading  light,  an  ignis  fatuus.  It 
was  a  kindly  light.  The  doctrines  laid  down  were  evidently  the 
outcome  of  much  industry,  of  great  natural  shrewdness,  and  of  an 
adequate  respect  for  precedent.  There  was  less  of  speculation  as 
to  hypothetical  cases  than  is  to  be  found  in  the  present  edition,  but 
it  is  not  certain  that  that  is  not  a  merit  in  a  law-book.  The  author 
ignored  those  mechanical  helps  to  rapid  inquiry  which  are  known 
as  sidenotes,  headnotes,  footnotes,  paragraphs,  and  italics ;  and  he 
suffered  to  pass  out  of  his  hands  an  index  which  did  not  indicate. 
What  wonder,  then,  that  in  the  breast  of  many  a  hurried  practitioner 
gratitude  to  the  author  for  an  apt  authority  discovered  at  last  was 
overpowered  by  irritation  at  the  duration  of  the  process. 

The  most  obvious  alteration  in  the  plan  of  the  present  edition 
consists  in  the  profusion  of  the  mechanical  helps  just  mentioned. 
Paragraphs,  new  lines,  and  italics  are  strewn  as  thickly  over  the 
pages  of  this  volume  as  in  a  Parisian  feuilleton.  It  may  be  doubted 
whether  this  staccato  system  of  exposition  has  not  been  overdone. 
If  so,  the  error  lies  on  the  right  side ;  for  what  would  be  irksome 
to  the  ordinary  reader  of  a  book,  regarded  as  a  literary  production, 
may  be  eye-sweet  and  convenient  to  one  who  dips  hastily  here  and 
there  for  the  authority  which  alone  is  interesting  to  him  at  the  time. 

The  next  new  feature  of  the  volume  goes  deeper.  There  is  an 
entire  change  in  the  arrangement  of  topics.  The  original  edition 
went  on  the  system  of  lumping  the  different  classes  of  managers  or 
guardians  as  much  as  possible  together,  and  of  dividing  the  subject 
in  terms  of  the  facta  which  were  common  to  all.  Thus  a  chapter 
was  devoted  to  appointment — of  each  in  turn ;  another  to  powers, 
duties,  and  liabilities  of  factors;  another  to  cautioners  and  attestors; 
and  the  last  to  procedure.  The  two  last  chapters,  being  plainly 
separable,  are  now  left  as  before,  so  far  as  subject  and  position  are 
concerned.  But  the  earlier  chapters,  embracing  the  whole  sub- 
stantive part  of  the  institute,  treat  of  each  sort  of  factor  or  manager 
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separately.  After  two  preliminaiy  chapters  on  the  origin  of  the 
Court's  jurisdiction,  and  on  the  cases  in  which  sequestration  is 
added,  we  have  a  series  of  separate  disquisitions  on  all  that  concerns 
judicial  factors  on  trust-estates,  including  charities;  factors  on  in- 
testate estates;  factors  loco  absentis;  factors  loco  ttUoris;  curators  lofUs 
to  minors  capaces;  curators  bonis  to  persons  incapcu^;  factors  on 
partnership  estates;  factors  on  public  companies;  managers  of  burghs; 
factors  pending  litigation;  and  interim  and  miscellaneous  appoint- 
ments. Something  might  be  said  in  favour  of  each  plan.  In  both 
there  must  inevitably  be  a  great  deal  of  reference  from  one  sort  of  fac- 
tor to  another,  where  points  have  been  expressly  settled  with  regard 
to  one  and  not  to  another.  But  on  the  whole,  we  are  clearly  of  opinion 
that  the  new  system  has  distinctly  the  balance  of  advantage.  The 
sole  criterion  is  the  convenience  of  the  practitioner.  Now  before 
he  consults  this  book  he  has  in  most  cases  made  up  his  mind  what 
sort  of  factor  is  required  in  the  circumstances  of  the  case.  There 
may  be  cases  in  which  he  has  reason  to  hesitate,  as,  for  instance, 
whether  to  apply  for  a  factor  on  an  intestate  estate  or  for  a  factor 
loco  absentis  to  the  absentee  heir;  but  such  cases  of  doubt  can 
seldom  occur.  It  must  then  be  an  obvious  convenience  to  find 
consecutively  stated  all  that  he  wants  to  know  about  the  inception, 
progress,  and  close  of  the  factorship  required  in  the  particular 
circumstances  in  hand.  The  present  division  of  the  treatise  enables 
him  to  do  this  at  once,  without  dipping,  it  may  be,  into  half-a- 
dozen  nooks,  as  in  the  original  edition. 

An  incidental  advantage  of  this  change  of  system  has  been  to 
raise  the  present  edition  from  the  region  of  scissors  and  paste  into 
the  region  of  ink  and  grey  brain-matter.  It  is  acknowledged  in 
the  preface  that  the  first  sheet  had  been  printed  off,  and  some 
progress  been  made  with  the  two  following  chapters,  before  the 
work  came  into  the  hands  of  Mr.  Fraser,  the  editor;  and  that 
Messrs.  Balfour  Paul  and  Scott  Moncrieff,  advocates,  had  so  far 
preceded  him,  and  had,  moreover,  left  valuable  matter  for  the 
remainder  of  the  work.  We  fancy  that  other  minds  had  within 
the  last  ten  years  applied  themselves  to  the  task,  only,  however, 
to  be  called  away  to  other  work.  However  that  may  be,  and 
whosesoever  may  be  the  credit  of  devising  the  change  of  division 
which  is  so  important  a  feature  of  this  volume,  great  praise  is  due 
to  Mr.  Fraser  for  the  way  in  which  this  change,  and  in  fact  the 
whole  undertaking,  has  been  carried  out.  In  the  short  time  during 
which  the  volume  has  lain  on  our  table,  it  has  been  impossible  to 
read  it  through,  but  we  have  perused  with  care  the  greater  part  of 
it.  Our  feeling  has  been  one  of  increasing  admiration  combined 
with  a  growing  inclination  to  invert  the  old  legend,  and  exclaim, 
"  The  voice  is  the  voice  of  Esau,  but  the  hand  is  the  hand  of  Jacob." 
So  far  as  we  have  gone  there  seem  to  be  very  few  slips.  There  is 
much — perhaps  necessary — ^speculation.  But  there  is  scarcely  a 
single  obscure  passage. 
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We  here  and  there  notice  a  change  of  view.  Thus,  one  of  the 
main  difficulties  in  the  way  of  the  student  of  our  law  of  status 
relates  to  the  position  of  a  minor  pubes  to  whom  has  been 
appointed  a  curator  at  common  law,  or  a  curator  bonis.  Is  the 
minor  less  restricted  in  his  acts  in  the  former  than  in  the  latter 
case?  In  other  words,  has  the  officer  appointed  by  the  Junior 
Lord  Ordinary  on  petition  a  larger  control  over  the  ward's  actions 
than  the  officer  approved  by  a  Lord  Ordinary  in  the  next  box  on 
the  nomination  of  the  wajrd?  The  first  edition  said  No;  and 
thus  preserved  the  old  theory  and  practice  of  our  law  as  derived 
from  the  Corpus  Juris  Civilis.  The  second  edition  answers  Yes,  for 
reasons  which,  though  not  very  cogent,  are  yet  entitled  to  much 
weight  As  thus.  If  the  new  curator  be  even  as  the  old,  he  is  a 
monster,  a  unique  creature  of  the  nobUe  officium :  the  Court  takes 
a  great  deal  too  much  trouble  in  producing  him,  and  expresses  an 
unreasonable  repugnance  to  him  when  produced ;  and  two  or  three 
learned  judges  have  gone  wofully  wrong  in  recognising  him  as 
legitimate.  The  conclusion  arrived  at  is  expressed  with  all  proper 
hesitation ;  and  the  summing  up  on  page  266  may  be  commended 
as  a  fair  specimen  of  tentative  law-making. 

The  part  of  the  treatise  which  is  concerned  with  factors  on  part- 
nerships and  public  companies  has  swelled  from  half-a-dozen  to 
about  fifty  pages,  and  these  not  the  least  interesting  and  useful  in 
the  book ;  more  especially  since  the  greater  part  of  the  authorities 
are  necessarily  drawn  from  English  cases,  which  are  not  so  readily 
accessible  to  the  practitioner,  and  which  are  sometimes  dangerous 
tools  to  handla 

The  first  edition  was  issued  at  a  very  opportune  moment.  The 
Pupils  Protection  Act  had  been  in  operation  for  about  ten  years, 
and  had  received  much  elucidation  from  the  Inner  House.  The 
Distribution  of  Business  Act  of  1857  had  transferred  the  business 
of  summary  petitions  to  the  Junior  Lord  Ordinary ;  the  stream  of 
reported  cases  was  in  this  way  nearly  dammed  up;  and  it  was 
allowable  to  look  round  and  see  what  had  been  done  in  a  century 
and  a  half  of  judicial  deliberation.  The  present  edition  appears  no 
less  aptly,  at  a  time  when  country  practitioners  are  beginning  to 
furbish  up  the  old  weapons  they  last  used  as  Parliament  House 
clerks,  in  order  to  employ  them  in  their  own  arena  before  the 
Judge  Ordinary  of  the  bounds.  We  have  not  heard  that  the 
Junior  Lord  Ordinary's  roll  has  been  depleted  by  the  resort  of 
petitioners  to  the  Sheriff  Court,  as  authorized  by  the  Judicial 
Factors  (Scotland)  Act  of  last  session;  but  this  may  be  because 
the  Act  came  into  operation  only  on  New  Year's  Day.  It  pro- 
^bly  will  be  extensively  taken  advantage  of  in  the  case  of  very 
small  estates  situated  within  one  jurisdiction.  It  makes  no 
attempt  to  set  up  a  new  code  of  procedure.  After  the  petition  has 
l)een  raised,  and  the  value  of  the  estate  determined  by  the  Sheriff, 
^ings  are  to  go  on  "  as  nearly  as  may  be  in  the  same  form  and 
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manner  in  which  proceedings  under  the  recited  [the  Papils  Pio- 
tection]  Act  are  conducted  before  the  Lord  Ordinary ;"  and,  subject 
to  future  Acts  of  Sederunt,  that  Act  of  Parliament  and  its  sequelcB 
are  to  govern  these  countiy  appointments.  That  the  present 
volume  will  be  a  useful — if  not,  indeed,  indispensable — assistant  to 
the  countiy  procurator,  as  well  as  to  his  Edinburgh  confrhrt^  may, 
we  think,  be  safely  predicted.  We  commend  it  highly  to  the 
profession. 


A  Treatise  on  the  Specific  Performance  of  Contracts.  By  the  Hon. 
Sir  Edward  Fby,  one  of  the  Judges  of  the  High  Court  of 
Justice  of  England.  The  second  edition.  By  the  Author  and 
W.  D.  Eawuns,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
1881.    Stevens  &  Sons. 

That  it  is  the  habit  of  law-books  to  increase  in  bulk  is  a  sad  and 
serious  fact  That  the  habit  may  be  scotched  but  not  killed  by 
the  enactment  of  a  code  may  be  gathered  from  the  recent  history  of 
French  and  German  jurisprudence.  That  the  habit  is  ineradicable 
except  by  the  Paynim  remedy  of  a  holocaust  of  printed  books  may 
be  lamented  but  can  scarcely  be  blinked.  But  that  the  rate  of 
increase  should  be  so  rapid  is  surely  an  unnecessarily  sore  tax  on 
the  pockets  and  time  of  the  legal  public.  As  edition  follows 
edition,  it  might  puzzle  an  expert  cipherer  to  say  whether  the  pro- 
gression be  geometrical  or  only  arithmetical.  Certain  compilations 
of  Leading  Cases,  the  clumsy  volumes  of  Burn's  Justice,  one  or  two 
treatises  on  Contract  Law,  and,  nearer  home,  the  successive  works 
on  Court  of  Session  procedure  might  be  adduced  in  support  of  the 
former  view ;  while  other  manuals  take  a  legitimate  pride  in  keep- 
ing down  growth  of  bulk  as  much  as  possible  without  destroying 
efficiency.  When  (three-and-twenty  years  ago)  the  first  edition 
of  this  book  was  issued  by  the  author,  then  an  equity  barrister,  it 
appeared  as  a  modest  volume  of  no  great  size,  printed  on  good  but 
not  too  thick  paper,  in  readable  but  not  too  sumptuous  type.  The 
present  edition,  on  the  other  hand,  weighs,  as  we  should  guess, 
three  times  as  many  ounces  avoirdupois  as  its  predecessor.  The 
type  is  wider  and  larger;  the  margins  are  broader;  the  paper 
might  have  been  made  by  Whatman's  busy  hand;  and  a  taller 
l^ookshelf  must  be  sought  out  for  its  accommodation. 

While  we  have  this  crow  to  pick  with  the  learned  author,  we 
cannot  concur  with  the  censure  which  he  seems  to  anticipate  in 
the  preface  to  the  present  edition ;  and  we  think  his  reply  at  once 
dignified  and  conclusive.  He  says,  "There  is  one  notion  often 
expressed  with  regard  to  works  written  or  revised  by  authors  on 
the  Bench,  which  seems  to  me  in  part  at  least  erroneous — the 
notion,  I  mean,  that  they  possess  a  quasi-judicial  authority.  It  is 
hardly  enough  remembered  how  different  are  the  circumstances 
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under  which  a  book  is  written  and  a  judgment  pronounced,  or  how 
much  the  weight  and  value  of  the  latter  are  due  to  the  discussions 
at  the  Bar  which  precede  the  judgment"  When  we  reflect  with 
what  ease  their  judicial  labours  sit  on  many  of  the  tenants  of  our 
own  Bench,  and  how  much  they  are  restricted  from  interfering  in 
the  ordinary  cares  and  occupations  of  their  town  and  country,  it  is 
hard  not  to  feel  regret  that  some  of  them  at  least  do  not  attempt 
to  follow  the  example  of  Lord  Stair,  Judge  Story,  and  Mr. 
Justice  Fry. 

It  may  seem  odd  to  a  Scottish  lawyer  that  such  a  big  book  can 
be  written  on  the  specific  performance  of  contracts.  The  ex- 
pression is  scarcely  intelligible  to  him.  It  is  not,  though  it  might 
at  first  sight  appear,  an  explanation  obscuri  per  obscurvus,  to  say 
that  it  means  the  enforcement  of  an  obligation  ad  factum  pra- 
sUmdum  by  a  decree  ad  factum  prcestandum.  The  Boman  law, 
the  French  code,  and  the  English  common  law  made  no  attempt 
to  enforce  the  performance  of  contracts,  but  gave  to  the  injured 
party  only  the  right  to  satisfaction  for  non-performance,  in  other 
words,  to  damages.  Nemo  potest  prcedse  cogi  ad  factum.  The 
inadequacy  of  the  remedy  is  obvious :  "  For  though  one  sovereign 
or  one  shilling  is  to  all  intents  and  purposes  as  good  as  any  other 
sovereign  or  shilling,  yet  one  landed  estate,  though  of  precisely  the 
same  market  value  as  another,  may  be  vastly  difiTerent  in  every 
other  circumstance  that  makes  it  an  object  of  desire ;  .  .  .  and  the 
common  law  treats  as  universal  a  proposition  which  is  for  the  most 
part,  though  not  universally,  true,  namely,  that  money  is  a  measure 
of  every  loss."  There  were,  besides  this  easily-understood  defect 
in  the  common  law  of  England,  other  blemishes  in  it  historically 
explicable,  but  intrinsically  unjust,  which  enabled  a  defendant  to 
resist  or  elude  the  enforcement  of  an  obligation  which  was  binding 
on  him  in  foro  consctentice.  To  remedy  these  blots  the  Courts  of 
equity  stepped  in  under  certain  limitations  involved  in  the  fact 
that  they  were  Courts  of  law  after  all  was  said,  and  not  filters  of 
nioral&  That  Chancery  entered  on  this  important  and  almost 
necessary  work  timorously  enough  may  be  gathered  from  the 
curious  fact  that  it  was  well  on  in  last  century  before  it  got  rid  of 
the  rule  that  specific  performance  could  not  be  ordered  except  in 
cases  where  damages  could  be  recovered  at  law.  The  House  of 
Lords  imposed  the  novel  duty  on  the  equity  judges  very  much 
against  their  will. 

This  treatise,  it  will  now  be  understood,  treats  of  the  enforce- 
ment of  certain  contracts  in  what  were  till  lately  the  equity 
Courts  of  England;  and  of  the  rules  which  still  survive  the  merging 
of  the  two  great  departments  of  the  English  civil  tribunals.  The 
scope  of  the  work  thus  covers  the  whole  ground  of  what  we  know 
as  the  gtneralia  of  contracts — the  parties  concerned,  whether  as 
actual  contractors,  strangers  endowed  with  a  jus  qu^esitum,  repre- 
sentatives, assignees,  agents,  companies,  incapaces;  the  conclusion 
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of  a  contract,  certain  or  ascertainable,  complete,  fair,  mutual,  l^al 
generally,  and  legal  as  intra  vires,  untainted  by  misrepresentation, 
fraud,  or  essential  mistake;  and  the  results  of  defects  latent  or 
patent  in  the  subject-matter,  of  want  of  title,  of  default  on  the  part 
of  the  plaintiff,  and  of  lapse  of  time.  A  large  section  of  the  work 
is  taken  up  with  such  incidental  matters  as  Qompensation,  interest, 
consignation,  and  so  forth.  And  there  are  some  valuable  chapters 
at  the  close  relating  to  a  few  contracts,  to  which  the  law  of  specific 
performance  is  specially  applicable.  The  continuity  of  the  remedy 
is  not  likely  to  be  afTected  by  the  new  arrangement  of  Courts,  since 
by  the  Judicature  Act  of  1873,  section  34,  a  large  part  of  the 
jurisdiction  relating  to  specific  performance — that  part,  namely, 
which  was  concerned  with  the  sale  of  real  estates  including  leases 
— ^is  reserved  for  the  Chancery  Division. 

We  have  read  a  large  part  of  the  work,  avoiding  what  seemed 
to  turn  on  technicalities  of  English  procedure,  and  can  pass  this 
encomium  on  its  merits  as  an  exposition  of  law,  that  while  neither 
better  nor  worse  in  matter  of  literary  style  than  most  English  law- 
books— and  that  is  not  saying  very  much — it  is  uniformly  clear 
and  pointed,  and  well  worthy  of  the  reputation  of  the  distinguished 
Judge  whose  name  it  bears. 


^he  Mbrdh. 


Beport  of  Committee  of  the  Faculty  of  Advocates  on  the  Bill  to 
arMmd  the  Law  of  Teinds  in  Scotland. — ^The  Committee  approve  of 
the  purposes  of  this  Bill,  which  may  be  shortly  described  as  being 
to  make  a  compulsory  valuation  of  all  unvalued  teinds  in  Scotland, 
to  settle  the  order  of  liability  among  the  holders  of  teinds  for 
augmentations  of  stipend,  and  to  improve  the  forms  of  procedure 
in  teind  causes.  But  while  expressing  this  general  approval  of 
the  scope  of  the  Bill,  the  Committee,  after  having  carefully  gone 
over  its  several  clauses,  consider  that  they  will  require  to  be  altered 
and  amended  in  various  particulars,  in  order  that  the  important 
objects  of  the  Bill  may  be  realized. 

Clause  2  provides  for  the  appointment  of  a  Judicial  Commis- 
sioner, who  is  to  be  one  of  the  Judges  of  the  Court .  of  Session. 
The  Committee  think  that  this  appointment  should  not  be  made 
until  the  vacant  judgeship  has  been  filled  up. 

Clause  4  is  of  importance,  and  it  appears  to  your  Committee 
that  it  would  be  more  distinctly  expressed  if  it  read  as  follows : — 

*'  The  Judicial  Commissioner  shaU  make  up  a  teind  roll  of  each  of 
the  parishes  in  Scotland,  specifying  in  a  tabular  form,  or  in  such 
other  manner  as  may  be  most  convenient,  the  following  particulars 
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with  regard  to  each  parcel  of  land,  the  teinds  of  which  have  been, 
or  in  the  judgment  of  the  Judicial  Commissioner  ought  to  be, 
separately  valued : — 

"  1.  The  heritor  or  heritors. 

"  2.  The  lands  described  by  name,  by  reference  to  the  Ordnance 
Survey  plan,  or  in  such  other  way  as  the  Judicial  Commissioner 
shall  direct. 

"  3.  The  titular. 

"4.  The  whole  amount  of  teind,  whether  payable  in  grain, 
money,  or  otherwise,  whether  partly  vicarage  teind,  and  whether 
valued  previously  or  under  this  Act. 

"5.  AsinBilL 

"  6.  The  amount  presently  payable  to  the  minister  for  stipend, 
and  whether  in  grain  or  partly  in  grain. 

''  7.  The  said  amount  converted  into  money  on  an  average  of  the 
fiars-prices  for  the  seven  years  next  preceding  the  passing  of  this 
Act,  and  in  the  case  of  vicarage  teind  according  to  the  rule  hereto- 
fore in  use. 

''  8.  The  amount  of  teind  after  deducting  the  amount  presently 
payable  to  the  minister  for  stipend,  by  whom  held,  and  under 
what  titla 

"  9.  The  roll  shall  also  specify  the  order  in  which  the  teinds  of 
the  several  parcels  of  land,  in  so  far  as  not  presently  payable  to 
the  minister  for  stipend,  are  subject  to  liability  for  augmentation 
of  stipend,  either  by  classifying  the  entries  under  different  heads 
in  the  order  of  liability,  or  in  such  other  manner  as  the  Judicial 
Commissioner  shall  direct" 

The  next  paragraph  of  the  clause  should  be  altered  by  deleting 
the  words  "  or  nearly  so "  occurring  after  the  words  "  minister's 
stipend,"  and  deleting  the  words  "  those  in  which  "  to  the  end  of 
the  paragraph,  by  inserting  the  words  "  or  in  great  part "  between 
the  words  "wholly"  and  "appropriated,"  and  by  inserting  the 
words  "other  parishes"  after  the  words  "thereafter  with."  The 
last  paragraph  remains  unaltered. 

In  clause  5  the  Committee  recommend  that  power  should  be 
given  to  the  Judicial  Commissioner  to  order  reports  by  persons  of 
skill,  and  that,  when  oral  evidence  is  taken,  it  should  be  directed 
to  be  recorded. 

In  clause  6  the  Committee  think  that  the  letter  requiring  the 
production  of  documents  should  be  signed  by  a  known  and 
recognised  official  of  the  Court,  that  the  words  "  the  clerk  or  other 
oflScial  of  the  Commission  "  should  be  deleted,  and  the  words  "  the 
principal  or  assistant-clerk  of  the  Court  of  Teinds"  inserted  in 
their  place ;  and  they  further  think  that  express  provision  should 
he  made  for  the  return  of  documents  to  the  parties  in  right  thereof 
as  soon  as  the  purposes  of  the  Commission  are  satisfied,  by 
inserting  after  the  words  "as  may  be  just"  the  words  "and  the 
Judicial  Commissioner  shall  cause  all  documents  produced  to  be 
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returned  to  the  person  who  produced  the  same,  or  other  person 
having  right  thereto,  with  as  Utile  delay  as  may  be  consistent  with 
the  purposes  of  this  Act/' 

The  last  sentence  of  this  clause  might  be  read  as  intended  to 
exclude  counsel  from  appearing  before  the  Judicial  Commissioner 
while  engaged  in  the  preparation  of  the  draft  teind  roll,  whatever 
the  difficulty  or  importance  of  the  questions  raised  before  him. 
The  Committee  would  propose  to  remove  this  ambiguity,  and  at 
the  same  time  to  prevent  unnecessaiy  discussions  tending  to  delay 
and  expense  in  the  preparation  of  the  draft  roll,  by  suggesting  that 
the  last  sentence  in  this  clause  should  be  deleted,  and  the  following 
inserted  in  its  place:  '* Where  evidence  is  taken,  or  a  public 
inquiry  held  before  the  Judicial  Commissioner,  he  shall  allow 
parties  interested  to  appear  personally,  or  by  their  agents  or  counsel, 
but  on  no  other  occasions  during  the  preparation  of  the  draft  teind 
roll  shall  parties  be  entitled  to  appear,  unless  when  required  by 
the  Judicial  Commissioner." 

In  clause  7  the  Committee  would  suggest  that  not  only  the 
parties  interested  to  support,  but  also  those  interested  to  oppose  a 
note  of  objections,  should  be  heard  upon  it ;  and  they  do  not 
understand  what  is  meant  by  the  provision  that  the  Judicial 
Commissioner  shall  dispose  of  the  objections  "  summarily,"  as  it  is 
not,  on  the  one  hand,  to  be  supposed  that  he  would  unnecessarily 
delay  the  disposal  of  them ;  or,  on  the  other  hand,  that  he  should 
dispose  of  them  without  consideration.  The  Committee  suggest 
that  this  clause  should  be  amended  by  striking  out  the  words 
in  the  third  line  from  "may"  to  "agents,"  both  inclusive,  and 
inserting  in  place  thereof  the  words,  "  Such  party,  and  any  other 
party  having  an  interest,  shall  be  heard  thereon  personally  or  by 
his  counsel  or  agents,"  and  deleting  the  word  "  summarily  "  in  the 
fifth  line. 

Clause  8  provides  that  where  the  parties  interested  are  dissatis- 
fied with  the  judgment  of  the  Judicial  Commissioner,  upon  a  note  of 
objections  they  may,  if  he  thinks  fit,  but  only  if  he  thinks  fit,  bring 
the  matter  before  the  Court  of  Session  by  a  case  to  be  reported  by 
the  Judicial  Commissioner.  The  Committee  are  of  opinion  that, 
looking  to  the  magnitude  and  importance  of  the  questions  which 
may  be  brought  before  the  Judicial  Commissioner,  involving,  as 
they  may  do  in  many  cases,  sums  amounting  to  the  fifth  part  of  the 
rental  or  value  of  an  estate,  there  should  be  no  such  restriction  upon 
the  right  of  appealing  from  the  decision  of  the  Judicial  Commis- 
sioner to  the  Court,  and  that  no  sufficient  reason  appears  for 
depriving  parties  interested  of  the  right  which  they  now  possess  of 
having  such  questions  determined  by  the  supreme  tribunals.  But 
the  Committee  at  the  same  time  think  that,  having  regard  to  the 
objects  of  the  Bill,  provision  should  be  made  that  the  right  of 
appeal  should  be  exercised  with  as  little  delay  and  expense  as 
possible.      The    Committee  would  therefore    propose  to    delete 
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clause  8  as  it  at  present  stands  in  the  Bill,  and  to  insert  in  its 
place  a  clause  in  thq  following  or  similar  terms :  **  When  any  party 
interested  is  dissatisfied  with  the  decision  of  the  Judicial  Com- 
missioner upon  any  objection,  it  shall  be  competent  to  such  party, 
within  twenty-one  days  from  the  giving  of  such  decision,  to  move 
the  Judicial  Commissioner  to  report  the  note  of  objections  and 
his  decision  to  either  Division  of  the  Court  of  Session ;  and  the 
Judicial  Commissioner  shall  forthwith  settle  a  case,  setting  forth 
the  grounds  of  his  decision,  together  with  the  evidence,  documents, 
and  reports  by  persons  of  skill,  necessary  to  enable  the  Court  to 
dispose  of  the  objections,  and  shall  report  the  same,  with  the  note  of 
objections  and  his  decision  to  the  Court,  who  shall  give  judgment 
thereon ;  and  unless  an  appeal  shall  be  presented  to  the  House  of 
Lords  against  the  judgment  of  the  Court  within  twenty-one  days 
from  the  date  thereof,  such  judgment  shall  be  final,  and  the  Judicial 
Commissioner  shall  make  up  the  roll  in  conformity  with  the  judg- 
ment of  the  Court  or  of  the  House  of  Lords,  as  the  case  may  be." 

In  clause  9,  the  words  "  and  agent "  occurring  after  the  words  **  to 
be  judicial  factor,"  are  superfluous,  and  should  be  deleted. 

Clause  10,  which  provides  for  the  valuation  of  teinds  which 
have  not  been  previously  valued,  is  one  of  the  most  important  in 
the  Bill  It  has  been  drawn  with  a  laudable  desire  to  make  this 
valuation  as  inexpensive  a  proceeding  as  possible.  But,  as  framed, 
the  Committee  are  of  opinion  that  some  of  its  provisions  are 
unworkable,  and  that  others  would  be  productive  of  injustice. 
The  clause  provides  that  the  value  of  unvalued  teinds  shall  be 
one-fifth  of  the  real  rent  of  the  lands,  as  appearing  in  the  valua- 
tion roll  for  1881,  subject  to  such  abatement  as  the  Judicial 
Conmiissioner  shall  fix,  by  a  general  order  to  be  given  in  place  of 
all  customary  deductions.  It  further  provides  that  the  valuation 
roll  shall  be  the  only  admissible  evidence  of  the  value  of  the 
teinds,  except  in  the  case  where  the  subject  mentioned  in  the 
valuation  roll  does  not  correspond  in  boundaries  or  extent  with 
the  subject  of  which  the  value  is  to  be  ascertained.  It  appears 
to  have  been  forgotten,  in  framing  this  clause,  that  the  valuation 
roll  contains  many  entries  of  subjects  of  which  the  rent  or  annual 
value,  as  shown  on  the  roll,  by  no  means  corresponds  with  the 
temdable  value,  as  when  land  is  covered  with  houses  or  other 
huildings,  and  that  in  other  cases  the  subject  of  which  the  rent  or 
annual  value  is  given  in  the  valuation  roll  is  made  up  of  parts, 
some  of  which  may  be  liable  in  teind,  and  others  not,  as  when  a 
rent  is  given  of  a  subject  described  as  ''land,  garden,  house,  and 
shootings."  In  these  and  similar  cases,  without  taking  evidence 
heyond  the  entries  in  the  valuation  roll,  the  amount  of  teind 
could  not  be  ascertained.  As  regards  the  abatement  to  be  given 
in  place  of  the  usual  deductions,  the  Committee  consider  that  no 
l^ard  and  fast  rule  can  be  laid  down  which  will  do  justice  to  the 
niany  cases  varying  in  their  circumstances  which  will  come  before 
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the  Commissioner,  and  that  it  would  be  preferable  to  fix  the 
amount  of  deduction  after  inquiry  in  each  case.  It  would  be 
difficult  to  give  effect  to  the  last  paragraph  of  this  clause,  as  the 
valuation  roll  does  not  specify  the  acreage  of  the  subjects  entered 
in  it,  or  the  value  per  acre.  The  Committee  suggest  that  the 
clause  should  be  altered  so  as  to  read  as  follows :  "  Where  teinds 
are  held  to  be  unvalued,  the  teinds  shall  be  taken  to  be  one-fifth 
part  of  the  agricultural  rent  or  value  of  the  lands  as  appeaiiDg  in 
the  valuation  roll  for  the  year  1881 ;  and  where  such  agricultural 
rent  or  value  is  not  shown  in  the  said  valuation  roll,  then  as  the 
same  shall  be  fixed  and  determined  by  the  Judicial  Commissioner, 
but  subject  to  such  deductions  as  are  customarily  made,  according 
to  the  present  law  and  practice  in  actions  of  valuation."  It  might 
be  well  .to  consider  whether,  in  place  of  taking  the  value  of  the 
subjects  for  any  one  year,  it  would  not  be  more  equitable  to  take 
the  average  annual  value  during  a  period  of  years — ^five  or  seven— 
before  the  passing  of  the  Act 

In  clause  11,  the  words  "without  judicial  objection"  should  be 
deleted,  the  last  part  of  the  clause  giving  the  Commissioner  power 
to  deal  with  exceptional  cases  in  which  there  has  been  a  want  of 
good  faith  on  the  part  of  the  heritor. 

The  phraseology  of  clause  12  is  liable  to  exception  in  its 
description  of  '*  decimcB  induscB  rights,"  and  as  tending  still  further 
to  confuse  a  subject  already  sufficiently  complicated  The  Com- 
mittee recommend  the  deletion  of  the  words  "the  teinds  of"  in  the 
first  line;  in  the  second,  the  alteration  ol** contra  separatos"* mU> 
"arUea  separaiis;"  and  in  the  last  line,  between  the  words  "the" 
and  "teinds,"  the  insertion  of  the  words  "lands  free  from  the 
burden  o£" 

Clause  13  appears  to  have  been  inserted  to  enable  the  Judicial 
Commissioner  to  disregard  certain  decisions  of  the  Court  of  Session 
which  conflict,  or  are  supposed  to  conflict,  with  subsequent 
decisions  of  the  House  of  Lords  in  reference  to  the  validity  and 
effect  of  the  same  decrees  of  valuation.  The  Committee  think 
that  where  the  judgments  of  the  Court  of  Session  have  been 
allowed  to  become  final,  the  usual  results  should  follow,  and  that 
this  exceptional  clause  should  be  struck  out  of  the  BilL 

With  regard  to  clause  14,  the  majority  of  the  Committee  are  of 
opinion  that  if  the  teind  roll,  when  finally  approved  of  by  the 
Judicial  Commissioner,  is  to  have  the  effect  of  determining  the 
rights  of  all  parties  in  and  to  the  teinds,  subject  to  the  minister's 
claim  for  augmentation,  the  inquiry  before  the  Judicial  Commis- 
sioner will  embrace  many  questions  of  private  right  arising  out  of 
feu-rights,  charters,  grants,  and  contracts,  which  are  outside  of  the 
leading  purposes  of  the  Bill,  which  could  not  be  determined 
without  protracted  investigation,  and  which,  but  for  the  provisions 
of  this  clause,  would  in  many  instances  never  be  raised  The 
Committee  recommend  that  the  words  "  and  determining  the  rights 
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of  all  other  parties  in  and  to  the  teinds,  subject  to  the  contingent 
right  of  the  minister  to  augmentation  of  stipend/'  be  deleted,  and 
that  for  the  words  "liability  of  the  heritors  in  respect  of  the 
several  subjects  entered  therein/'  be  substituted  the  words, 
''liability  of  the  teinds  of  the  several  subjects  entered  therein  for 
augmentation  of  stipend."  The  teind  roll  will  then  be  final  as  a 
decree  of  valuation,  and  as  a  decree  fixing  the  order  of  liability 
for  augmentations.  A  minority  of  the  Committee  are  inclined  to 
prefer  the  clause  as  it  is  in  the  Bill. 

The  terms  of  clause  15  leave  it  doubtful  whether  the  Court  of 
Session  could  make  any  regulations  as  to  procedure,  except  on  the 
suggestion  of  the  Judicial  Commissioner;  and  the  concluding 
words  appear  unnecessarily  to  limit  the  discretion  of  the  Court  in 
sisting  causes.  The  Committee  would  suggest  that  the  clause 
should  be  altered  to  the  following :  "  The  Court  of  Session  and  the 
Judicial  Commissioner  shall  have  power,  from  time  to  time,  to 
make  such  regulations  as  to  the  procedure  before  the  Judicial 
Commissioner,  by  Act  of  Sederunt,  as  they  shall  think  proper,  and 
it  shall  be  lawful  for  either  Division  of  the  Court  of  Session,  the 
Court  of  Teinds,  or  for  any  Lord  Ordinary  before  whom  a  cause 
relating  to  or  affecting  any  teind  is  pending,  to  sist  the  cause 
until  the  teind  roll  is  made  up  and  approved  finally,  or  for  such 
time  as  may  seem  proper." 

Clause  16  provides  that  all  actions  relating  to  teinds,  except 
applications  for  augmentation  of  stipend,  shall  be  conducted,  as 
nearly  as  may  be,  in  the  same  way  as  other  actions  before  the 
Court  of  Session. 

Clause  17  provides  that  all  applications  for  augmentation  of 
stipend  shall  in  future  be  made  in  the  form  pointed  out  in  the 
clause,  which  can  only  be  done  after  the  teind  roll  of  the  parish 
has  been  finally  approved  of.  One  result  of  this  would  be  that  no 
minister  would  obtain  any  augmentation  until  the  teind  roll  of  his 
parish  has  been  completed,  whatever  time  might  elapse  before  this 
is  done.  The  Committee  think  that  this  and  the  next  clause 
should  only  apply  after  the  teind  roll  of  the  parish  has  been  made 
up,  and  that  the  words  *'  in  future "  in  the  first  line  should  be 
deleted,  and  the  words  ''  after  the  teind  roll  of  the  parish  has  been 
approved  finally  by  the  Judicial  Commissioner"  inserted  in  their 
place.  "  Schedule  A "  should  be  "  the  schedule."  There  is  only 
one  schedule  annexed,  and  it  is  not  marked  "A"  The  word 
"  summons  "  in  the  ninth  line  should  be  "  petition/'  and  the  words 
''and  feuars"  in  the  third  last  line  of  the  clause  are  unnecessary, 
and  should  be  deleted,  as  the  term  "  heritors  "  sufficiently  describes 
the  persons  liable  to  pay  the  augmented  stipend 

In  clause  18  the  word  "summons,"  referring  to  the  petition 
mentioned  in  the  preceding  clause,  should  be  "  petition/'  and  the 
words  "  available  for "  should  be  substituted  for  "  applicable  to." 
The  concluding  paragraph  directs  the  augmented  stipend  and 
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expenses  to  be  charged  upon  the  heritors  interested  in  the  teinds 
"  in  the  order  of  liability  at  present  in  use/'  in  disregard  of  the 
provisions  of  clause  14,  which,  inter  alia,  enacts  that  the  order  of 
liability  of  the  heritors  is  to  be  determined  by  the  teind  roll  of  the 
parish  when  finally  made  up  and  approved  of.  The  Committee 
suggest  that  the  words  "and  relative  expenses"  be  inserted 
between  the  words  "the  augmentation *'  and  the  words  "upon  the 
free  teinds/'  and  that  the  words  "  and  the  same  "  to  the  end  of  the 
clause  be  deleted.  The  clause  will  then  be  consistent  with  the 
preceding  provisions  of  the  Bill 

Clause  19  should  be  deleted.  So  far  as  the  ministers'  interest 
is  concerned,  objections  are  sufficiently  barred  by  the  provisions  of 
the  14th  clause,  while  the  clause  as  it  stands  might  prejudice  the 
rights  of  persons  holding  their  lands  or  feus  with  a  right  of  relief 
from  augmentations  of  stipend,  or  claims  on  account  of  teinds. 

Clauses  20  and  21  relate  to  the  regulation  of  the  Teind  Office, 
and  do  not  call  for  remark. 

Report  of  the  Committee  of  the  FcucuUy  of  Advocates  on  the  Pre- 
sumption of  Life  {Scotland)  Bill, — The  Committee  having  carefally 
considered  this  Bill  at  several  meetings,  now  beg  to  submit  the 
following  report  While  cordially  approving  generally  of  the 
objects  which  the  Bill  has  in  view,  they  are  unanimously  of  opinion 
that  it  is  in  some  respects  open  to  serious  objection,  and  that  it 
ought  not  to  be  allowed  to  pass  without  very  thorough  and  careful 
revision. 

Section  1.  The  Committee  approve  of  this  section.  They  are 
unanimously  of  opinion,  however,  that  the  words  "any  person"  in 
the  first  line  are  too  general  and  require  limitation.  A  majority 
think  that  in  cases  where  the  estate  to  be  affected  is  moveable,  the 
Bill  should  expressly  apply  to  such  absent  persons  only  as  were 
domiciled  in  Scotland  immediately  prior  to  their  leaving  that 
country.  The  minority  desire  a  still  farther  limitation  of  the  words 
in  question.  They  are  of  opinion  that  the  Bill  would  violate  a 
well-established  rule  of  international  law,  and  lead  to  unjust  and 
anomalous  results,  if  it  attempted  to  deal  with  the  moveable  estate 
of  absent  persons  other  than  those  who  had  a  Scotch  domicile 
down  to  the  latest  ascertainable  moment  of  their  history.  It  was 
suggested  that  in  the  case  of  an  absentee  becoming  entitled  to 
property  after  the  date  of  his  disappearance,  the  period  of  seven 
years  should  only  be  reckoned  from  the  opening  of  the  succession; 
but  after  due  consideration  it  was  almost  unanimously  resolved  not 
to  recommend  any  such  alteration.  While  cases  of  hardship  may 
occur  where  a  person,  who  has  been  absent  for  seven  or  eight  years 
only,  returns  soon  after  he  has  become  entitled  to  property,  and 
finds  his  representatives  installed  in  possession  of  it,  it  may  equally 
well  happen  that  an  absentee  may  succeed  to  property  after  an 
absence  of  thirty  or  forty  years,  in  which  case,  as  he  is  most  prob- 
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ably  dead,  it  would  obviously  be  bard  that  the  estate  should  be 
withheld  from  his  representatives  for  seven  years  more. 

As  no  provision  is  made  for  the  due  preservation  of  the  estate  of 
the  absentee,  a  clause  should  be  addied  to  the  efiect  that  the  Court 
shall  make  such  provision  by  the  appointment  of  a  judicial  factor, 
or  in  such  other  way  as  may  seem  most  expedient. 

TJie  inchoate  presumption  of  death  established  by  this  section 
leaves  it  uncertain  when  the  absentee  is  to  be  held  to  have  died. 
Many  cases  occur  in  which  a  full  inquiry  enables  the  Court  to  pre- 
sume that  an  absent  person  died  at  a  definite  period ;  but  this  Bill 
is  intended  to  apply  chiefly  to  cases  in  which  inquiry  has  been 
fruitless,  and  the  absentee's  history  is  a  blank.  It  is  therefore 
suggested,  with  a  view  to  remove  all  doubt  as  to  the  meaning 
of  the  section,  and  to  obviate  vexatious  and  costly  competitions 
between  different  classes  of  heirs,  that  a  further  clause  (similar  to 
a  section  in  the  Austrian  Code)  to  the  following  effect  should  be 
added:  "And  in  all  cases  where  there  arises  from  the  facts  no 
legal  presumption  that  the  absentee  died  at  a  definite  period,  he 
shall  be  held,  for  the  purposes  of  this  Act,  to  have  died  seven  years 
after  the  day  when  he  was  last  heard  of." 

The  Committee  are  dissatisfied  with  the  wording  of  this  section, 
and  particularly  of  the  first  five  lines,  which  they  think  should  be 
remodelled  in  accordance  with  the  suggestions  above  offered.  The 
section  should  also  be  made  more  clearly  to  apply  to  the  case  of 
absent  liferenters,  as  well  as  fiars,  of  moveable  and  heritable  estate. 
Before  the  word  "  procedure"  in  the  nineteenth  line,  the  word 
"  further"  should  be  inserted. 

Section  2.  The  Committee  approve  of  this  section,  but  they 
recommend  that  a  period  of  seven  years  be  substituted  for  the  six 
proposed  by  the  Bill.  Seven  years  seem  a  sufficiently  short  period 
under  section  1,  and  it  is  undesirable  to  introduce  a  different  and 
a  shorter  period  in  section  2. 

Section  3.  Of  this  section  also  the  Committee  approve,  except  as 
regards  the  period  of  twelve  years.  They  think  that  the  absolute 
ownership  of  moveable  and  heritable  estate  should  not  be  vested 
in  the  petitioners  under  the  Act  until  the  periods  of  fourteen  and 
twenty-one  years  respectively  have  elapsed  from  the  date  when  the 
absentee  was  last  heard  of. 

Sections  4,  5,  6.  The  Committee  have  fully  discussed  and  care- 
fully considered  these  three  sections.  While  sympathizing  with 
their  object,  they  are  unanimously  of  opinion  that  they  are  in  their 
present  form  objectionable  and  unworkable.  In  section  4  it  is 
proposed  to  empower  the  Court,  under  a  disentail  petition,  to  value 
the  expectancy  and  dispense  with  the  consent  of  the  next  heir  of 
entail  for  the  time  "whether  an  heir-apparent  or  not."  The  Entail 
Acts,  11  and  12  Vict.  cap.  36,  and  38  and  39  Vict.  cap.  61,  do  not 
confer  on  the  Court  any  power  to  dispense  with  the  consent  of  the 
heir  next  in  succession,  but  the  Bill  proposes  to  confer  such  a  power 
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in  tlie  single  case  of  a  petition  being  presented  by  an  heir  in  pos- 
session, born  after  the  date  of  an  entail  dated  before  1st  August 
1848.  The  Committee  disapprove  of  this  anomalous  and  fragment- 
ary kind  of  legislation.  It  would  be  more  satisfactory  to  confer 
power  on  the  Court  in  every  case  to  value  and  dispense  with  the 
consent  of  an  absent  heir ;  but  such  a  reform  would  be  more  fitly 
introduced  into  a  Bill  for  the  farther  amendment  of  the  Law  of 
Entail. 

Section  5.  Assuming  that  section  4  be  allowed  to  stand  either  in 
its  present  or  in  an  amended  form,  the  Committee  strongly  disapprove 
of  section  5.  Under  this  section  the  expectancy  of  an  abseut  heir 
is  to  be  valued  on  the  footing  that  he  is  presumed  alive  ai  the  date 
of  the  presentation  of  the  disentail  petition,  and  on  this  footing  the 
interest  of  the  consigned  money  may  be  awarded  to  his  representa- 
tives under  section  1.  But  the  Bill  proposes,  after  a  lapse  of  twelve 
years  more,  to  give  the  fee  of  the  consigned  fund,  not  to  the  repre- 
sentatives of  the  absentee,  who  have  been  enjoying  tlie  interest,  but 
to  the  other  heirs  of  entail,  i.e.  to  distribute  the  fund  on  the  pre- 
sumption that  the  absentee  died  before  the  date  of  the  presentation 
of  the  petition,  and  that  neither  he  nor  his  heirs  were  ever  entitled 
to  the  consigned  fund  at  all.  Such  a  result  would,  to  say  the  least, 
be  exceedingly  anomalous.  But  it  is  not  merely  the  representatives 
of  the  absentee  who  would  naturally  feel  aggrieved  in  such  a  case; 
the  heir  of  entail  himself  would  have  still  more  obvious  reason  to 
complain.  The  expectancy  of  the  absentee  is  valued  on  the  pre- 
sumption of  his  being  alive  at  a  certain  period;  but  when  that 
presumption  is  displaced  by  the  presumption  that  he  died  before 
that  period,  it  is  clear  that  neither  his  own  heirs,  nor  the  subsequent 
heirs  of  entail,  have  any  right  to  the  consigned  fund.  The  fund 
ought  to  revert  to  the  heir  in  possession,  and  all  that  he  ought  then 
to  be  called  upon  to  pay  is  the  value  of  the  totally  different  expect- 
ancy of  the  subsequent  heir  or  lieirs,  which  would  form  the  subject 
of  a  new  valuation.  On  the  other  hand,  a  large  majority  of  the 
Committee  think  that  it  would  be  less  inexpedient  to  provide 
that  the  value  of  expectancies  under  an  amended  section  4  of  the 
Bill  should  be  dealt  with  as  the  heritable  estate  of  an  absentee 
under  sections  1,  2,  and  3,  and  that  the  death  of  the  absentee 
should  in  this  case  be  presumed  to  have  taken  place  immediately 
after  the  valuation  of  his  expectancy. 

Section  6.  In  accordance  with  the  views  expressed  regarding 
sections  4  and  5,  this  section  should  be  deleted. 

Section  7.  The  Committee  approve  of  the  object  of  this  section, 
which  forms  a  necessary  corollary  to  the  preceding  enactments; 
but  it  is  very  awkwardly  expressed,  and  should  be  entirely  rewritten. 
They  also  suggest,  that  for  the  passage  beginning  with  the  words, 
"back  beyond  the  beginning  of  the  year,"  in  the  thirty-lBrst  line, 
there  should  be  substituted,  "  prior  to  the  date  when  he  became 
aware  of  the  absent  person's  return,  or  to  the  date  when  the  absent 
person,  having  returned,  commenced  proceedings,"  etc. 
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Section  8.  The  Committee  disapprove  of  this  section  in  so  far  as 
it  proposes  to  confer  jurisdiction  on  the  SherifiF  Courts  for  the  pur- 
poses of  this  Act,  and  in  certain  cases  excludes  the  jurisdiction  of 
the  Court  of  Session.  The  jurisdiction  to  be  created  by  this  Act 
is  of  a  peculiar  and  delicate  nature,  and  should  be  reserved  for  the 
Supreme  Court.  In  many  cases  there  will  be  serious  risk  of  bad 
fiiith  on  the  part  of  petitioners  under  the  Act,  and  it  is  desirable 
that  the  proceedings  should  have  the  benefit  of  wider  publicity  than 
the  local  Courts  can  afford. 

In  conclusion,  the  Committee  are  of  opinion  that  a  Public  Eegister 
of  all  proceedings  under  this  Act  should  be  established  at  H.M. 
General  Eegister  House  in  Edinburgh,  and  made  easily  accessible 
to  all  persons  interested  in  the  estates  of  absentees. 


^kc  SrottiBh  ^atD  ittagit^ine  aitb  Sheriff  Court  ^ep0rtcr. 
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Sheriff  Lees. 

MACLEOD  V,  AXTKEN  &  MACDONALD. 

Poinding  wrong  persoiVs  property — Omission  of  skeriff  officer  to  take  the  oath 
of  the  party  claiming  the  property, — The  defender  Aitken,  as  mandatory  for  a 
Mr.  Bissett  in  Liverpool,  obtained  decree  in  the  Small  Debt  Court  for  £3,  7s. 
Cd.  against  Mrs.  Macleod  (the  pursuer's  mother),  ^'39  Willowbank  Street, 
Woodlands  Road,  Glasgow.''  Mrs.  Macleod  did  not  live  there,  but  at  30 
Willowbank  Street,  with  her  son  ;  and  the  Small  Debt  summons  and  the 
charge  on  the  decree  were  served  on  her  there.  She  wrote  to  Aitken  inform- 
ing him  of  his  mistake,  and  that  she  was  not  a  householder,  and  had  no  effects. 
Macdonald,  a  sheriff  officer,  was  however  sent  by  Aitken  to  poind  certain 
furniture  at  30  Willowbank  Street ;  and  he,  by  Aitken's  directions,  though 
warned  by  the  pursuer  and  his  family  that  the  articles  of  furniture  were  his, 
poinded  the  furniture  and  eventually  carried  it  off  for  sale.  The  sheriff 
officer  did  not  take  the  oath  of  the  pursuer,  or  advert  in  his  execution  to  the 
claim  made  by  the  pursuer.  Heldy  that  the  procedure  was  irregular  and 
incompetent,  and  that  the  sheriff  officer  and  his  employer  were  both  liable  in 
damages. 

"  Glasgow,  llth  February  1881. — The  Sheriff  -Substitute  having  considered  th 
cause,  Finds  that  on  18th  August  last  the  defender  Aitken,  as  mandatory  for 
Robert  Bissett,  5  Eversley  Street,  Liverpool,  took  out  a  Small  Debt  summons 
ajjainat  Mrs.  Jane  Macleod,  39  Willowbank  Street,  Woodlands  Road,  Glasgow, 
and  obtained  decree  under  it  against  her  on  25th  August :  Finds  that  the  said 
Mrs.  Jane  Macleod,  so  designed,  was  by  direction  of  Mr.  Aitken  charged  on 
28th  August  to  implement  the  decree,  and  that  the  service  of  the  summons 
and  the  charge  were  both  effected  personally  on  her  at  30  Willowbank  Street, 
where,  and  not  at  No.  39,  she  resided :  Finds  that  as  Mrs.  Macleod  did  not 
comply  with  the  charge,  the  other  defender,  David  Macdonald,  sheriff  officer, 
acting  under  the  directions  of  Mr.  Aitken,  proceeded  to  30  Willowbank  Street, 
and  on  14th  September  poinded  a  sofa,  a  table,  and  six  chairs  in  satisfaction  of 
the  decree :  Finds  that  the  execution  of  the  poinding  bears  that  the  premises 
at  30  Willowbank  Street  were  possessed  and  the  poinded  articles  of  furniture 
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owned  by  Mrs.  Jane  Macleod,  but  that  as  matter  of  fact  the  tenant  of  the 
premises  and  owner  of  the  furniture  was  her  son,  the  pursuer  of  this  action : 
Finds  that  on  27th  October  the  defender  Macdonald,  on  the  express  instruc- 
tions of  Mr.  Aitken,  went  to  the  pursuer's  house  and  removed  the  said  articles 
of  furniture  in  order  to  their  sale,  but  that  they  have  since  then  been  returned 
to  the  pursuer :  Finds  that  both  on  the  occasion  of  the  poinding  and  of  the 
removal  for  sale,  Macdonald  was  warned  by  the  pursuer,  and  by  other  mem- 
bers of  his  family,  that  the  pursuer  and  not  his  mother  was  tenant  of  the 
house  and  owner  of  the  furniture,  and  that  various  receipts  for  rent  and  taxes 
were  on  the  latter  occasion  shown  to  him  in  support  of  this  statement ;  but 
that  Macdonald,  instead  of  satisfying  himself  in  terms  of  law  by  the  oath  of 
the  pursuer,  insisted  on  getting  access  to  the  furniture  and  carried  it  off:  Finds 
that  this  took  place  in  open  day,  and  to  the  injury  of  the  feelings  and  repnta- 
tion  of  the  pursuer,  who  is  a  young  man  in  his  thirtieth  year  and  in  receipt  of 
a  salary  of  ^200  per  annum :  Finds,  as  regards  Mr.  Aitken  specially,  that  on 
the  day  the  poinding  took  place  the  pursuer  wrote  to  him  informing  him  of 
the  true  state  of  facts  ;  but  that  Mr.  Aitken,  though  thus  put  on  his  inmiiry, 
persisted  in  carrying  out  the  poinding,  and  though  informed  also  by  Mac- 
donald of  the  claim  made  by  pursuer,  directed  him  in  writing  to  proceed  in 
the  poinding,  he,  Mr.  Aitken,  accepting  all  risk :  Finds  that  it  is  not  shown 
that  these  illegal  proceedings  were  known  to  or  authorized  by  Mr.  Bissett,  or 
that  there  is  any  ground  either  in  fact  or  in  law  why  he,  whether  liable  or  not, 
should  necessarily  have  been  called  as  a  defender  in  the  action :  Finds  that  it 
is  not  proved  that  the  pursuer  or  his  mother  gave  any  ctuise  to  lead  either  of 
the  defenders  to  believe  that  the  poinded  articles  of  furniture  were  the  pro- 
perty of  Mrs.  Macleod :  Finds  in  these  circumstances  as  matter  of  law  that 
the  defender  Macdonald,  having  by  the  instructions  of  Mr.  Aitken  poinded 
and  removed  for  sale  furniture  belonging  to  the  pursuer  without  any  warrant 
authorizing  such  procedure,  and  having  done  so  in  a  manner  which  was 
irregular  and  deficient  in  a  material  precautionary  step,  is  along  with  the 
defender  Aitken  liable  to  the  pursuer  in  reparation:  Assesses  the  amonnt  at 
£10 :  Decerns  against  the  defenders  jointly  and  severally  for  payment  of  said 
sum  to  the  pursuer :  Finds  them  liable  to  him  in  expenses :  Allows  an  account 
thereof  to  Be  given  in ;  and  remits  the  same  when  lodged  to  the  Auditor  to 
tax  and  to  report.  J.  M.  Lees. 

**  Note. — The  case  for  the  defenders  was  conducted  with  consummate  skill, 
but  I  am  unable  to  give  effect  to  any  of  their  pleas. 

"  It  was  urged  that  the  designation  of  Mrs.  Macleod  as  residing  at  39  instead 
of  30  Willowbank  Street  was  a  mere  clerical  error,  and  that  the  service  and 
the  charge  were  effected  at  No.  30.  The  error  niay  or  may  not  be  important, 
but  the  locm  of  the  service  and  charse  does  nothing  to  remedy  it.  They  need 
not  be  effected  at  the  defender's  dwdling-place,  if  they  are  effected  personally. 
They  were  effected  personally,  and  could  oe  so  though  she  was  only  visiting 
at  30  Willowbank  Street.  But  both  defenders  were  aware  of  the  error  in  Mrs. 
Macleod 's  designation,  and  were  therefore  bound  to  take  the  more  care  that 
all  the  subsequent  proceedings  should  be  strictly  regular.  Now  it  is  no  donbt 
true  that  the  debtor's  goods  were  open  to  be  poinded  wherever  they  were 
found.  But  if  a  person  holding  a  decree  against  A.,  livins  in  No.  1,  proceeds  to 
poind  goods  in  No.  2,  and  especially  if  B.,  who  lives  in  No.  2,  says  the  goods 
are  his,  the  proceeding  is  full  of  risk  ;  and  if  it  turn  out  that,  as  matter  of  fact, 
the  poinded  goods  are  B.'s  property,  he  will  have  a  claim  for  reparation 
against  the  person  who  instructed  the  poinding,  and  against  the  officer  also  if 
there  occur  any  irregularity  in  the  execution  of  the  warrant.  I  think  the  pro- 
cedure of  the  defender  Aitken  was  high-handed,  and  of  Macdonald  culpably 
rash.  No  person's  furniture  would  be  safe  if  an  officer  under  the  colour  of  the 
law  could  with  impunity  enter  a  law-abiding  person's  house  and  poind  and 
sell  his  furniture  on  the  allegation  that  it  belonged  to  some  one  else.  Snch  a 
person  may  in  truth  not  be  tne  owner  or  the  proper  custodier  of  the  furniture  ; 
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his  actings  may  be  collusive  to  aid  the  debtor  and  defeat  the  creditor.  But 
this  the  officer  is  from  duty  to  the  claimant  entitled,  and  from  duty  to  his  own 
employer  bound,  to  test  by  the  oath  of  the  person  claiming  the  furniture ;  and 
if  satisfied  by  his  oath,  he  ought  not  to  proceed  beyond  inventorying  and  valu- 
ing the  furniture.  While  if  the  claimant  produces  a  written  title  to  the  goods 
and  fortifies  it  with  his  oath,  the  officer  is  not  entitled  to  decide  whether  the 
claimant  is  acting  coUusively  or  not.  Here  the  officer  neglected  this  important 
and  salutary  formality ;  he  and  his  employer  took  their  risk  that  the  furniture 
belonged  to  the  pursuer  ;  they  have  proved  wrong  and  must  pay  the  penalty. 

**It  was  uiged  that  the  pursuer  should  have  interdicted  the  defenders 
from  proceeding  with  the  poinding.  Such  a  course  is  alike  competent  and 
common,  but  it  is  not  obligatory.  The  defenders  were  put  upon  their  inquiry 
by  the  claim  made  by  the  pursuer.  As  remarked  by  Lord  Deas  in  Jack  v. 
WCaig  (7  R.  468),  *  every  man  who  is  going  to  execute  a  poinding  of  furniture 
is  bound  to  inquire  whether  it  belongs  to  tne  individual  for  whose  debt  he  is 
eoine  to  poind.'  And  from  the  valuation  roll,  the  directory,  or  the  pursuer's 
^dlord  they  could  easily  have  ascertained  who  was  tenant  of  the  house. 

"  Though  the  defenders  were  wrong  in  what  they  did,  I  cannot  say  I  regard 
the  case  as  one  where  more  than  moderate  damages  should  be  given. 

**I  have  gone  thus  fully  into  the  law  of  the  case  because,  owing  to  the 
recent  abolition  of  the  power  to  imprison  for  debt,  and  the  compulsitor  to  pay- 
ment that  the  fear  of  such  a  result  constituted,  it  is  only  too  probable  that  the 
number  of  poindings  will  be  greatly  increased.  And  the  only  further  remark 
I  would  make  is  that  it  is  desirable  that  where  a  third  party  claims  to  be 
owner  of  the  goods  poinded,  the  officer's  execution  of  the  poinding  should  state 
this.  To  do  so  would  tend  to  obviate  much  hardship  and  subsequent  litiga- 
tion. J.  M.  L." 

ilci.— Faulds  and  Lindsay. AU, — Borland  and  King. 


Salb  of  Food  and  Drugs  Act. — Consignor  and  conngnee — Adulterated  milk 
in  eoune  of  transit — No  delivery  of  sample  to  agent  of  seller, — By  the  Sale  of  Food 
and  Drugs  Act,  1875,  sec.  14,  a  person  purchasing  an  article  of  food  with  the 
intention  of  submitting  the  same  to  analysis  is  required  forthwith  to  notify  to 
the  seller  or  his  agent  selling  the  article  his  intention  to  have  the  same  analyzed, 
and  to  deliver  a  sample  to  the  seller  or  his  agent.  By  the  Amendment  Act, 
1879,  sec.  3,  an  inspector  may  procure  at  the  place  of  delivery  any  sample  of 
milk  in  course  of  delivery  to  the  purchaser  or  consignee,  in  pursuance  of  any 
contnuit  for  the  sale  to  such  purchaser  or  consignee  of  such  milk,  and  shall 
submit  the  same  to  be  analyzed,  and  the  same  shall  be  analyzed  and  prgceed- 
ings  shall  be  taken  and  penalties  on  conviction  shall  be  enforced  in  like  manner 
in  all  respects  as  if  such  inspector  had  purchased  from  the  seller  or  consignee 
under  the  principal  Act.  The  respondent,  who  resided  at  Coventry,  was  charged 
with  having  sola,  to  the  prejudice  of  the  purchaser,  a  pint  of  adulterated  milk. 
It  appeared  that  he  had  contracted  to  supply  milk  to  a  London  dealer,  and  that 
the  appellant  seized  one  of  the  milk-cans  at  the  Euston  Station,  while  in  course 
of  delivery,  and  required  the  railway  porter  to  give  him  a  sample  for  the  pur- 
pose of  having  it, analyzed.  The  appellant  then  gave  notice  to  the  porter  of  his 
intention  to  nave  the  analyses  ma<le,  and  gave  Tiim  the  required  sample  and 
treated  him  as  the  agent  of  the  seller  under  section  14  of  the  Food  ancf  Drugs 
Act,  1875  : — Held^  that  the  porter  was  not  an  agent  of  the  seller ;  but  Held 
also,  that  section  14  of  the  principal  Act  was  not  incorporated  into  42  and  43 
Vict,  c  31,  sec.  3,  and  that  accordingly  the  due  performance  of  the  condition 
contained  in  the  former  section  was  not  necessary  to  ensure  a  conviction. 
—Rouek  v.  Hall,  50  L.  J.  Rep.  M.  C.  6. 
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Mabtsb  and  Sbbvant. — Contract  of  iervice — Weekly  kirinff — Pieec-^corh— 
Forfeiture  ofwagu — The  Employers  and  Workmen  Act, — By  sectioii  11  of  the 
Employers  and  Workmen  Act,  1875,  "  in  the  case  of  a  .  .  .  woman  subject  to 
the  provisions  of  the  Factory  Acts,  1833  to  1874,  any  forfeiture  on  the  ground 
of  absence  or  leaving  work  shall  not  be  deducted  from  or  set  off  against  a  claim 
for  wages  or  other  sum  due  for  work  done  before  such  absence  or  leaving  work, 
except  to  the  amount  of  the  damage  (if  any)  which  the  employer  may  hare 
sustained  by  reason  of  such  absence  or  leaving  work/'  The  appellant,  a  woman 
subject  to  the  provisions  of  the  Factory  Acts,  1833  to  1874,  worked  m  a  cloth 
factory  on  the  terms  that  the  employment  should  be  terminated  by  either  party 
on  giving  fourteen  days'  notice,  to  be  given  on  a  Saturday ;  and  that  any  person 
leaving  his  or  her  work  without  giving  this  notice,  or  before  the  expiration 
thereof,  should  forfeit  or  lose  all  wages  then  due  or  earned  or  unpaii  Tlie 
appellant  was  paid  for  each  piece  of  work  done,  the  practice  being  that  all  the 
work  completed  was  carried  into  the  warehouse  and  booked  up  at  three  o'clock 
on  Wednesday,  and  paid  for  on  the  Saturday  following,  work  done  after  three 
o'clock  being  carried  forward  to  the  following  week.  The  appellant  left  her 
work  without  notice  before  three  o'clock  on  a  Wednesday,  having  carried  iu 
the  work  she  had  completed  up  to  twelve  o'clock.  No  damage  was  caused  to 
her  employer  by  reason  of  her  so  leaving.  On  a  complaint  made  by  her  in 
order  to  recover  for  the  work  so  carried  in,  Justices  stated  a  case  setting  out 
the  foregoing  facts,  and  containing  a  finding  that  she  was  employed  on  a 
weekly  hirin^ : — Held  (reversing  the  judgment  of  the  Queen's  Bench  Division), 
that  the  appellant  was  employed  to  do  piece-work,  and  not  on  a  weekly  hirinfj; 
that  the  price  of  the  work  was  due  when  slie  left  her  employment,  so  that 
section  11  applied  to  prevent  a  forfeiture  ;  and  therefore  that  she  was  entitled 
to  recover.  (Per  Brett,  L.  J.,  and  Cotton,  L.J.),  where  there  is  a  weekly  hir- 
ing, and  the  operative  leaves  work  before  the  end  of  the  week,  no  w^es  are 
"due"  within  section  11,  which  therefore  does  not  apply. — Gregson  v.  fVaison 
(34  Law  Times  Rep.  N.  S.  143)  distinguished.  Warburton  v.  Hey  worth,  (App.) 
50  L.  J.  Rep.  Q.  B.  137. 

Marine  Insurance. — Time  policy — Perils  insured  against — Loss  caused  by 
explosion  in  steamer, — Action  by  the  assured  on  a  time  policy  which  contained 
a  clause  rendering  the  insurers  liable  for  perils  of  the  seas,  fire  and  all  perils, 
losses  and  misfortunes  that  should  come  to  the  hurt  of  any  part  of  the  subject- 
matter  of  the  insurance.  The  vessel  insured  was  a  steamer,  and  was  damage<l 
by  an  explosion  caused  by  the  bursting  of  the  boiler  : — Held  (by  the  Court  of 
Appeal),  that  the  assured  were  entitled  to  recover,  for  that  the  policy  covered 
the  risk  of  such  damage  as  that  which  had  occurred. — The  West  India  and  Pa- 
nama Telegraph  Co,  (Lvin,)  v.  The  Home  and  Colonial  Marine  Ins,  Co,  (Lim.), 
(App.)  BO  L.  J.  Rep.  Q.  B.  41. 

Telegraphs. — Telegraph  Act — exclusive  privilege  of  the  Postmaster-Oeneral— 
Telephones. — A  telephone,  communicating  the  sound  of  the  voice  from  the  trans- 
mitting to  the  receiving  end,  by  means  of  a  wire  carrying  an  electric  current, 
is  a  telegraph  within  the  meaning  of  sections  3  and  4  of  the  Telegraph  Act, 
1869,  whereby  an  exclusive  privilege  of  transmitting  communications  by  tele- 
graph is  given  to  the  Postmaster-General.  The  subscribers  to  a  telephone 
exchange  company  paying  a  rent  to  the  company  for  the  convenience  of  any 
two  of  them  being  put  into  communication  together  through  the  medium  of 
various  centres,  are  not  within  the  exceptions  in  favour  of  private  owners 
ingrafted  in  the  exclusive  privilege  of  the  Postmaster-General  by  sections  4 
and  5  of  the  Telegraph  Act,  18Q9,—The  Attorney-General  v.  The  Edisoii  Tek- 
phone  Co.  of  London  \Lim,\  50  L.  J.  Rep.  C.  P.  146. 

Money  Paid  under  Mistake  of  Fact. — Impossibility  of  restoring  parim 
to  original  position, — The  plaintiff,  an  occupier  of  land  subject  to  tithe  rent- 
charge,  made  over-payments  to  the  defend ant8»  as  owners  of  the  rent-chaiyc, 
under  mistake  of  fact,  supposing,  without  in(][uiry,  that  the  amounts  claimed 
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in  iiutices  served  npon  him  by  the  defendants  were  correct,  whereas  such 
amounts  erroneously  included  rent-charge  on  land  not  in  his  occupation.  When 
the  plaintiflf,  having  discovered  the  mistake,  claimed  repayment,  the  time  for 
levying  the  rent-charge  upon  the  land  actually  liable  thereto  had  run  out,  so 
that  the  defendants  had  lost  all  remedy  for  the  non-payment  of  it : — Heldf  that 
the  plaintiff  was,  nevertheless,  entitled  to  recover  from  the  defendants  the 
afiiounts  which  he  had  paid  them  by  mistake. — Durrant  v.  The  Ecclesiastical 
Commissioners  for  England  and  JVaUs,  50  L.  J.  Rep.  Q.  B.  30. 

Sale. — Conditional  sale — Sale  of  horse  on  trial — Death  of  horse  before  trial, — 
The  plaintiff  sold  a  horse  to  the  defendant  upon  a  condition  that  the  horse  should 
l)e  tried  by  the  defendant  for  ei'jht  days,  and  returned  by  him  at  the  end  of 
that  time  if  he  did  not  think  it  suitable  for  his  purposes.  The  horse  died 
within  such  eight  days  without  fault  of  either  party  i—ifeW,  by  Dennian,  J., 
that  there  was  no  absolute  sale  at  the  time  of  the  horse's  death,  and  therefore 
that  the  plaintiff  could  not  recover  the  price. — Elphick  v.  Barnes,  49  L.  J. 
Rep.  Q.  B.  698. 

Assault. — Coercion — Consent. — The  plaintiff,  a  housemaid  in  the  service 
of  the  defendants  B.,  was  accused  by  her  mistress  of  beinj;  pregnant.  A 
doctor,  who  had  been  sent  for  by  the  mistress,  went  with  the  plaintiff 
into  her  bedroom,  told  her  to  lie  down  on  the  bed  and  take  off  lier  dress, 
>'tays,  and  drawers,  which  she  did,  but  protested  and  cried.  No  force  was 
used  by  the  doctor,  nor  did  he  do  anything  beyond  what  was  necessary  ^o 
ascertain  if  the  plaintiff  were  pregnant  or  not.  The  plaintiff  brought  an  action 
i^inet  her  master,  her  mistress,  and  the  doctor.  At  the  end  of  the  plaintiff's 
case  the  judge  dismissed  the  case  as  against  the  master  and  mistress,  and  the 
jury  found  a  verdict  for  the  other  defendant,  the  doctor.  The  plaintiff 
obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of  misdirection  : — Held  (by 
Lindley,  J.),  that  the  nonsuit  was  right,  as  there  was  no  evidence  of  force  or 
coercion  such  as  to  have  deprived  the  plaintiff  of  her  will ;  but  there  was 
evidence  that  she  in  fact  consented  to  the  examination,  although  protesting, 
and  with  tears. — Held  (by  Lopes,  J.),  that  the  nonsuit  was  wrong,  and  that 
there  ought  to  be  a  new  trial,  as  the  consent  given  (if  any)  was  not  one  with 
which  the  will  went,  but  a  submission  to  what  was  done  obtained  through  a 
helief  that  the  plaintiff  was  bound  to  obey  her  master  and  mistress,  and 
through  feat  of  evil  consequences  to  herself,  induced  by  the  conduct  of  her 
master  and  mistress. — Latter  v.  Braddell,  50  L.  J.  Rep.  Q.  B.  166. 

Mariite  Insurance. — ConcealTnent — Material  facts — Fraudulent  declarations 
of  value  wpon  policies — Facts  material  to  the  risk — Evidence  for  the  jury. — The 
defendants  effected  two  open  policies  of  marine  insurance,  dated  the  1st  and 
5th  of  October  respectively,  with  the  plaintiff  and  other  underwriters  to  follow 
other  named  policies  covering  shipments  of  fruit,  "  to  be  hereafter  declared  and 
valued  as  interest  may  appear,"  from  ports  in  Greece  to  London.  In  an  action 
hy  the  underwriters  claiming  a  declaration  that  the  policies  of  the  1st  and  5th 
ol  October  were  obtained  by  fi*aud  and  concealment  of  material  facts,  and  to 
8et  them  aside,  it  was  proved  that  npon  the  policies  prior  to  the  Ist  and  5th 
of  October,  the  defendants  had  declared  shipments  after  the  arrival  of  the  goods 
at  much  smaller  sums  than  the  value  at  wnich  the  shipments  had  been  at  risk 
and  insured  by  those  policies.  The  jury  found  that  those  declarations  were 
niade  falsely  and  fraudulently,  and  were  material  to  the  subscription  of  the 
policies  of  tne  1st  and  5th  of  October  ;  that  the  imder^'riters  were  induced  to 
subscribe  those  two  policies  by  the  declarations  of  value  made  by  the  defendants 
upon  the  former  ones ;  that  the  defendants  concealed  and  abstained  from 
declaring  the  amounts  which  had  been  at  risk  and  insured  by  the  previous 
policies,  and  that  it  was  material  to  the  risk  taken  by  the  underwriters  to  be 
informed  of  the  matters  so  concealed.  Judgment  having  been  entered  for  the 
plaintiff,  it  was — Held,  that  there  was  evidence  for  the  jury  of  such  a  conceal- 
ment of  material  facts  as  would  tend  directly  to  affect  the  mind  of  a  reasonable 
underwriter  in  determining  him  whether  or  not  to  underwrite  the  policies  of 
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the  Ist  and  6th  of  October,  and  whether  or  not  he  would  accept  the  premiums 
oifered ;  that  judgment  was,  therefore,  rishtly  entered  for  the  plaintiff ;  a&d 
that,  fraud  having  been  proved,  the  defendants  were  not  entitled  to  a  return  of 
premiums  paid  on  the  two  latter  policies.  Judgment  of  Field,  J.,  affirmed. 
— RivcLZ  V.  Gerussi  Brothers  A  Co.,  BO  L.  J.  Rep.  C.  P.  176. 

Ancient  Lights. — New  buildings— Evidence  of  position  of  old  windows— Lm 
of  easement — In  1868  three  cottages,  containing  ancient  lights,  were  pulled  doirn, 
and  a  large  warehouse  built  on  their  site,  containing  three  large  winaows.  Tliere 
was  no  evidence  on  which  the  Court  could  rely,  as  to  tne  position  of  the 
windows  in  Uie  cottages,  though  it  was  admitted  that  small  parts  of  the 
new  windows  might  occupy  portions  of  space  through  whicn  light  was 
admitted  to  the  cottages, — nelcty  that  in  the  absence  of  evidence  as  to  the 
position  of  the  ancient  lights,  the  easement  was  lost  as  to  the  new  building.— 
Fowlers  v.  Walker^  49  L.  J.  Rep.  Chanc.  B98. 

Ship. — Marine  insurance — Intwrance  limited  to  actual  damage — Claim  for 
constructive  total  loss — Effect  of  bylaw  when  indorsed  on  policy. — ^A  vaked 
policy  of  insurance  made  with  a  mutual  marine  insurance  company,  incor- 
porated certain  bylaws  of  the  company,  which  were  indorsed  thereon.  The 
policy  declared  that  the  acts  of  the  assurer  or  assured,  in  recovering,  saving,  or 
preserving  the  property  insured,  should  not  be  considered  a  waiver  or  accept- 
ance of  abandonment.  By  one  of  the  bylaws  it  was  provided  that,  in  the 
event  of  any  ship  being  stranded  or  damaged,  and  not  taken  to  a  place  of  safety, 
the  company  might  use  all  possible  means  to  procure  her  safety  ;  but  that  no 
acts  of  tne  company,  in  pursuance  of  such  power,  should  be  deemed  to  be  an 
acceptance  of  any  abandonment  of  which  the  assured  might  have  given  notice ; 
and  that  the  company,  under  any  circumstances,  should  only  pay  for  the  absokte 
damage  caused  by  the  perils  insured  against,  which  was  in  no  case  to  exceed 
the  sum  insured.  In  an  action  brought  to  recover  for  a  constructive  total  loss, 
— Heldf  that  the  bylaw  did  not  exclude  a  constructive  total  loss,  and  that  the 
plaintiff  was  entitled  to  recover. — Forwood  v.  The  North  Wales  Mutual  Marine 
Insurance  Co. ;  The  SarM  v.  The  Provinciai  A  1  Mutual  Marine  Insurance  Co. 
{Limited),  (App.)  49  L.  J.  Rep.  Q.  B.  593. 

RoTAL  Warrant. — Grant  of  booty  of  war  to  Secretary  of  State  "tn  truMf^  to 
distribute  amongst  persons  found  entitled — Trust  or  agency — Liability  to  account 
— Her  Majesty  by  royal  warrant  "  granted  *'  booty  of  war  to  the  Secretary  of 
State  for  India  in  Council  *'  in  trust "  to  distribute  amongst  the  persons  found 
entitled  to  share  it  by  the  decree  of  the  Judge  of  the  Court  of  Admiral^,  to 
whom  the  matter  had  been  referred  for  that  purpose.  An  action  having  been 
brought  against  the  Secretary  of  State  for  India  In  Council  by  K.,  on  behalf 
of  himself  and  all  the  other  parties  entitled  to  share,  alleging  that  a  portion 
only  of  the  fund  had  been  distributed,  and  claiming  an  account  and  the  distri* 
bution  of  the  residue, — Held,  reversing  the  decision  of  Hall,  V.C.,  that  the 
warrant  did  not  operate  as  a  transfer  of  property  or  create  a  trust ;  and  that 
the  defendant,  being  merely  the  agent  of  the  Sovereign  to  distribute  the  fond, 
was  not  liable  to  account  to  the  parties  found  entitled. — Kinloeh  v.  The  Secre- 
tary of  State  for  India  in  Gcmncil,  (App.)  49  L.  J.  Rep.  Chanc.  671. 
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REPORT  UPON  THE  VITAL,  SOCIAL,  AND  ECONOMIC 
STATISTICS   OF  GLASGOW  FOE  1880. 

By  William  West  Watson,  F.S.S.,  City  Chamberlain. 

We  have  for  several  years  briefly  noticed  the  annual  reports  of  the 
Chamberlain  of  the  second  city  of  the  empire.  We  have  done  this 
because  we  are  of  opinion  that  jurisprudence  is  mainly  dependent 
on  statistics,  and  in  fact  nothing  is  beyond  its  range.  No  city 
can  boast  of  such  comprehensive  and  exhaustive  reports  on  civic 
economy  than  those  annually  presented  to  the  public  by  Mr.  Watson. 
They  must  cost  the  reporter  much  time  and  no  small  degree  of 
labour  in  collecting  and  tabulating  the  mass  of  varied  facts.  He 
executes  his  task  in  a  skilful  and  scholarly  manner.  He  quotes 
from  authors  ancient  and  modern,  and  the  array  of  dry  and  un- 
inviting figures  is  often  enlivened  by  a  dash  of  quaint  and  dry 
humour.  A  certain  town-clerk  of  an  ancient  city  has  been  long 
and  widely  famed  for  his  wisdom.  The  Chamberlain  of  Glasgow 
is  likely,  and  justly,  to  be  as  much  renowned  by  these  annual 
publications  detailing  facts  deeply  interesting  to  society. 

The  reporter  commences  his  report  for  1880,  as  usual,  with 
giving  the  character  of  the  year  reported  on,  contrasted  with  its 
forerunner.  He  remarks  that  "  the  history  of  the  year  1880  has 
presented  many  contrasts  with  that  of  its  immediate  predecessor, 
more  especially  with  regard  to  those,  to  us,  essential  elements — ^the 
commercial  and  the  atmospheric  aspects  of  the  time.  There  has 
been  experienced  a  decisive  and  still  promising  revival  in  almost 
every  branch  of  trade,  not  sudden  nor  inflated,  it  is  true,  but,  what 
is  more  satisfactory,  and  more  conducive  to  the  prospects  of  per- 
manence, it  has  been  steady  and  progressive." 

The  first  section  of  this  annual  report  is  devoted  to  "  the  natural 
increase  of  the  population,"  that  is,  the  difference  in  numbers 
between  those  of  the  recorded  births  and  the  recorded  deaths,  leav- 
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ing  out  the  increase  or  the  decrease  by  emigration  or  immigratioiL 
A  table  of  results  for  the  last  twenty-five  years  is  given,  showing 
that  the  population  during  the  whole  period  has  been  advanc- 
ing steadily  though  not  equally.  Certain  strange  and  startling 
anomalies  appear  in  the  series  of  annual  figures.  Thus  the  natural 
increase  in  the  year  1856  was  4963,  and  for  the  three  subsequent 
years  the  increase  was  nearly  the  same.  But  the  increase  in 
1860  amounted  only  to  3538,  and  in  1869  it  fell  so  low  as  2850. 
The  increase  throughout  rose  and  fell  in  a  most  unaccountable 
manner,  and  at  the  close  with  the  year  1880  an  increase  of  only 
5607  is  recorded,  whilst  on  the  previous  year  the  increase  was 
7191.  The  average  of  the  increase  for  the  twenty-five  years  was 
5048.  This  table,  with  its  strange  fluctuations,  demands  the  serious 
attention  of  the  philosophic  politician. 

The  next  topic  is  the  "  rainfall  of  1880,  which  is  said  to  have 
been  comparatively  slight  considering  our  usually  humid  locality, 
and  has  exhibited,  not  only  by  itself  but  with  1879  and  1878,  a 
remarkable  recession  from  the  normal  dampness  with  which  our 
geographical  position  favours  us  [?]    For  twelve  years  the  average 
has  been  41*55  inches  of  rainfall  in  the  year,  yet  in  1878  it  only 
amounted  to  31-73,  in  1879  to  3181,  and  during  1880  to  32-65. 
As  if  to  furnish  an  obvious  illustration  of  the  fluctuation  of  our 
climate,  it  has  so  happened  that  by  far  the  most  genial  of  these  three 
years  was  1880,  and  yet  during  it  the  rainfall  exceeded,  although 
certainly  to  no  great  extent,  that  of  either  of  the  other  two.*'    In 
previous  reports  the  Chamberlain  was  in  use  to  contrast  the  rain- 
fall at  the  city  of  St.  Mungo  with  other  localities.       He  was 
accustomed  to  assign  the  dominion  of  Jupiter  Pluvius  to  Stronvar 
on  the  Braes  of  Balquhidder.     He  now  apologizes  for  placing  that 
district  foremost  in  the  rank  of  humidity,  having  since  discovered 
from  Chambers's  Journal  that  the  palm  justly  belongs  to  a  place  in 
the  county  of  Westmoreland,  described  as  the  "  wettest  place  in  Eng- 
land"  or,  as  Mr.  Watson  suggests,  the  "wettest  place  in  creation^'  The 
annual  rainfall  in  that  spot  is  stated  usually  at  175  inches,  and  in 
the  year  1879  it  amounted  to  the  Noachic  amount  of  200  inches ! 
Stronvar,  which  has  thus  been  stripped  of  its  bad  eminence,  is  the 
property  of  a  much-respected  gentleman  who  has  long  been  known 
as  the  strenuous  advocate  of  Temperance,  through  his  endeavours 
to  introduce  in  Britain  the  Gothenburg  system   of  government 
carrying  on  the  sole  sale  of  spirituous  liquors.      Matny  such  re- 
markable coincidences  may  be  found  in  geographical  names.    Not 
far  from  Stronvar  is  a  cosey  little  lake  known  as  Loch  Drwnky, 
which,  strangely  enough,  is  situated  in  the  parish  of  Port,  and 
close  to  the  village  of  Dryvien, 

The  next  section  states  the  number  of  births  in  the  year  1880. 
There  were  18,892  births,  of  which  9646  were  males,  and  of 
females  9246,  presenting  a  difference  exactly  of  400.  The  table 
does  not  give  the  proportion  of  legitimate  and  illegitimate,  an 
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onfortanate  omission.  This  proportion  of  sexes  is  found  generally 
in  all  European  nations,  giving  21  boys  to  20  girls.  The  following 
tables  establish  the  important  fact  "  that  the  male  sex  maintains  its 
position  until  about  the  age  of  fifteen,  its  preponderance  then  gradu- 
ally subsides,  and  the  numbers  become  equalized,  until  towards  the 
close  of  life  the  female  sex  assumes  the  numerical  ascendency." 
The  earlier  months  in  the  year — March,  April,  May,  and  June — 
each  exhibit  a  total  of  births  in  Glasgow  of  over  1700,  while  the 
average  of  each  month  in  the  whole  year  was  only  1574.  Sep- 
tember is  lowest  both  in  birth  and  death  rates. 

The  reporter  proceeds  to  the  next  stage  in  the  journey  of  life — 
marriage.  The  number  in  1880  was  4332.  He  furnishes  a  table 
of  the  nuptial  ties  for  ten  years.  The  great  preponderance  uni- 
formly occurs  during  the  New  Year  Saturnalia.  Friday  is  the 
favourite  day  with  the  working  classes.  May  is  eschewed  by 
"  people  of  Scotch  extraction  or  connection,  who  seem  to  avoid  it 
with  a  habitual  if  not  superstitious  aversion."  This  aversion  in 
Scotland  has  been  said  to  have  had  its  origin  from  the  unfortunate 
Queen  Mary  having  been  married  in  that  month.  Traces  of  the 
same  reluctance  are  found  in  the  classics,  and  also  in  nations  other 
than  Scotland.  A  more  likely  origin  may  be  found  in  the  visit  of 
the  cuckoo  in  that  month,  which  provides  no  domestic  establish- 
ment for  herself,  but  soms  on  the  nest  of  other  birds.  In  con- 
sequence of  the  abstinence  of  additions  to  the  marriage  list  in  the 
tabooed  month,  the  succeeding  months  of  June  and  July  have  an 
excess  in  numbers.  A  reaction  occurs  in  August,  being  nearly  as 
low  last  year  in  numbers  as  May  it^lf.  November  shows  an 
excess,  arising  from  the  Martinmas  term  occurring  in  that  month, 
when  domestic  servants  are  set  free  and  acquire  means  available 
for  outfits. 

Next  in  succession  naturally  comes  the  mortality  of  1880.  The 
number  of  recorded  deaths  was  13,285.  The  average  of  deaths 
for  the  last  quarter  of  a  century,  with  an  increasing  population,  was 
13,265.  The  reporter  upon  this  favourable  fact  remarks :  "  Our 
sanitary  arrangements  must  surely  have  in  some  degree  improved, 
for  manifestly  our  climate  has  not  shown  any  visible  symptoms  of 
amelioration.  Can  it  be  that  the  change  has  arisen  from  any 
alteration  in  the  habits  of  our  people  ?  or  may  it  not  be  in  some 
degree  attributable  to  the  inestimable  blessing  of  the  luxuriant  and 
boundless  supply  of  the  purest  water,  and  the  cheapest  in  the 
world,  with  which  we  are  now  supplied?" 

The  reporter  observes :  "  In  illustration  of  the  strange-  vicissi- 
tudes displayed  by  our  climate  and  its  mortality,  it  may  be 
remarked  that  while  the  total  number  of  deaths  in  1879  amounted 
to  only  12,490,  there  were  six  months  in  which  each  recorded 
above  a  thousand  deaths,  and  six  months  which  each  fell  below 
that  number ;  yet  1880,  a  far  more  genial  year,  has  presented  the 
record  of  eleven  months^  in  all  of  which  there  was  exhibited  a 
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remarkably  equal  summarj,  but  each  above  1000 ;  and  yet  oidy 
a  single  month,  that  of  kindly  September,  so  gentle,  especially  to 
the  aged,  fell  beneath  the  boundary  Une,  showing  only  898  deatiis." 

The  reporter  gives  a  table  inscribed  "  the  fatal  febrile  diseases 
of  1880."  This  and  some  other  tables  which  follow  must  be  of 
great  value  to  the  medical  profession.  Six  classes  of  fever  are 
given,  showing  the  deaths  which  resulted  from  each  class  in  every 
month  of  1880.  A  table  is  appended,  under  the  same  sixfold  divi- 
sion, showing  the  deaths  during  the  previous  fourteen  years. 

"  Typhus,  which  once  was  the  scourge  of  the  district,  has  been 
'  shorn  of  its  beams.'  In  1869  the  number  of  deaths  recorded  as 
arising  from  this  fever  was  970 ;  gradually  declining,  there  were 
only  43  deaths  recorded  as  resulting  from  this  scourge.  Enteric  or 
typhoid  fever  during  the  fourteen  years  has  given  nearly  the  same 
results,  averaging  207  each  year,  and  giving  279  for  the  year  1880." 
There  ifoUows  a  table  for  twenty  years,  dealing  with  bronchitis  and 
phthisis.  "These,"  the  reporter  remarks,  "in  unhappy  concert 
form  the  most  fatal  scourges  of  our  community,  each  of  them 
carrying  off  more  than  twice  as  many  victims  as  any  other  malady 
which  af&icts  our  population.  Twenty  years  ago  phthisis  was  in 
the  ascendant,  but  in  1864  and  1865  the  numbers  were  almost 
equalized,  and  during  the  four  succeeding  years  their  fortunes 
varied;  but  from  1870  onwards  bronchitis  has  maintained  its 
ghastly  superiority,  the  average  numbers  for  the  last  ten  years 
having  been,  from  bronchitis  2341,  from  phthisis  1828,  as  the 
cause  of  death." 

The  "  infantile  mortality  of  1880  "  involves  grave  questions  for 
the  jurist  and  the  social  reformer.  The  tables  establish  that  oat 
of  the  13,285  deaths  recorded  in  the  year,  no  fewer  than  6277,  or 
47*24  per  cent.,  were  children  under  five  years  of  aga  The 
deaths  under  three  months  amount  to  1300.  The  reporter 
remarks, "  The  proportion  does  certainly  seem  to  be  a  large  one, 
and  is  not  to  be  easily  accounted  for,  but  that  it  is  something 
that  would  seem  to  cling  to  our  locality  or  population."  Here  it 
would  have  been  important  to  have  learned  the  status  of  the 
children,  whether  bom  in  wedlock  or  not.  Another  table  shows 
*'  the  general  mortality  of  the  last  sixteen  years,"  which  shows  some 
strange  and  "  inexplicable  anomalies."  This  sad  section  concludes 
with  interments  within  the  city  walls,  which  amount  only  to  60 
in  number !  The  reporter  observes  on  this  important  fact :  **  It  is 
gratifying  to  see  that  these  interments  are  gradually  diminishing 
in  number ;  and  we  may  now  indulge  the  hope  that  in  a  few  years 
more  they  will  entirely  cease,  and  that  thus  the  very  undesirable 
practice  of  burial  within  the  city  walls  will  become  a  thing  of  the 
past.  No  doubt  old  familiar,  affectionate  memories  cling  around 
these  old  graves ;  but  the  welfare  of  the  living  must  dominate  even 
over  the  memories  of  the  dead,  and  new  connections  and  new  offshoots 
of  old  families  will  gradually  acquire  fresh  resting-places  for  their 
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fresh  kindred,  and  so  l^ve  the  old  graveyards  to  be  obliterated, 
and  then  the  unlovely  sight  of  a  city  burial-ground  will  be  insen- 
sibly, although  perhaps  slowly,  forgotten." 

Then  there  is  a  table  of  the  monthly  temperature  for  ten 
years.  There  foUows  a  table  showing  the  "weekly  summary 
of  the  births,  deaths,  marriages,  temperature,  and  rainfall  within 
the  municipal  boundaries  of  Glasgow  during  the  year  1880." 
The  connection  of  deaths  with  the  temperature  and  rainfall  may 
be  conceived,  but  we  confess  our  ignorance  of  how  they  can  have 
any  influence  with  the  other  two  events — births  and  marriages. 

A  table  vsduable  to  the  medical  student  gives  "  the  chief  causes 
of  death  at  four  periods  of  life  registered  in  each  month  of  1880." 
No  less  than  27  diseases  or  causes  of  death  are  denoted.  It  is 
worthy  of  notice  that  no  less  than  66  persons  find  their  place 
under  the  section  of  "  drovmingl'  and  309  under  the  heading  of 
"accidents  and  violence."  This  shows  the  exposure  to  accidents 
and  death  in  a  large  manufacturing  population.  A  series  of 
similar  medicsd  statistics  follow,  which  must  have  cost  much 
research  and  trouble  in  selecting  and  tabulating.  The  reporter 
concludes  this  department  with  the  remark:  ''If  we  assume,  as 
some  remarks  will  perhaps  justify  the  supposition,  that  the  popu- 
lation in  the  middle  of  1880  did  not  greatly  vary  from  what  it  was 
found  to  be  on  3rd  April  1881,  it  will  then  follow  as  a  reasonable 
result  that  the  annual  death-rate  in  1880  was  26007  in  each 
thousand  of  our  population.  Now,  looking  to  the  many  disadvan- 
tages which  affect  large  manufacturing  cities,  especially  in  the 
shape  of  unhealthy  crowding,  of  the  exceptional  production  of 
smoke  and  noxious  gases,  as  well  as  the  necessary  absence  of  the 
ventilation  enjoyed  by  rural  districts,  and  there  may  be  added,  too, 
the  refuge  and  attraction  which  large  towns  present  to  many 
strangers,  the  poor,  the  idle,  and  the  diseased,  the  proportion  of 
mortality  thus  exhibited  can  scarcely  be  called  extravagant.  Britain 
as  a  whole  presents  an  annual  death-rate  of  about  22  per  thousand, 
France  of  about  24,  Prussia  about  26,  Austria  about  30,  and  Russia 
is  credited  with  a  death-rate  of  36  per  thousand  of  her  population. 
Assuming  the  approximate  accuracy  of  these  figures,  which  of 
course  include  every  variety  of  the  various  population  of  the  cities, 
the  towns,  the  villages,  the  islands,  and  the  rural  districts,  we  need 
not  be  greatly  dissatisfied  that  a  great  city  like  Glasgow  presents 
an  aggregate  which  exceeds  the  average  of  the  entire  country." 

A  table  is  appended  showing  the  mortality  during  the  last  twelve 
years.  "  March  uniformly  presents  in  this  series  the  bitterest  aver- 
age, while  the  mild  September  by  far  the  gentlest,  and  with  the 
tnvial  exceptions  of  1875  and  1870,  has  been,  as  usual,  the  most 
genial  month  in  the  year.  There  has  also 'been  exhibited  the 
almost  imbroken  experience  of  past  years  in  the  severity  of  the 
first  half  of  the  year  compared  with  the  second,  there  being  only 
the  single  exception  of  1874,  wherein  the  proportions  were  sUghtly 
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reversed.  However,  the  entire  averages  of  the  twelve  years  ex- 
hibit the  remarkable  results  of  7701  deaths  in  the  first  half,  aod 
only  6685  in  the  second  half  of  the  year." 

The  remaining  portion  of  the  report  is  devoted  more  to  mattm 
of  local  interest,  and  yet  some  items  may  be  made  useful  to  other 
city  populations.  The  first  table  shows  "  the  progress  of  the  popu- 
lation from  1801  to  1881."  In  1801  the  population  of  the  city 
was  77,385,  and  in  1881  it  had  increased  to  610,816.  Another 
table  shows  "  the  number  of  municipal  electors  in  each  ward  during 
ten  years."  In  1872-73  their  number  was  54,469,and  in  1880-81  they 
had  increased  to  60,690.  The  Parliamentary  electors  in  1872-73 
amounted  to  63,111,  and  now  to  57,882.  The  School  Board  electors 
in  1876-79  were  112,897,  and  in  1879-82  they  had  increased  to 
119,743.  The  total  rental  is  set  down  at  £1,303,129,  drawn  from 
114,147  houses,  whilst  12,572  places  are  unoccupied,  with  a  rental 
of  £136,454.  Very  minute  tables  are  appended  in  further  elucida- 
tion of  property  in  houses. 

An  interesting  section  is  devoted  to  the  progress  of  the  river 
Clyde.  A  table  sets  forth  in  decennial  periods  from  1770  to  1880 
the  revenue  derived  from  the  harbour.  In  the  first-mentioned  year 
the  whole  revenue  was  £147,  Os.  lOd.,  and  in  the  last  year  it  was 
£223,709,  Os.  8d.  The  disparity  of  income  in  some  years  con- 
trasted with  others  establishes  the  impolicy  of  farming  revenue  by 
public  auction.  **  The  result  was  such  as  to  produce  a  most  singu- 
larly satisfactory  profit  to  the  '  farmers,'  who  constituted  a  sinall 
copartnery  or  syndicate."  There  were  paid  as  Customs  dues  in  the 
United  Kingdom  in  the  year  1880,  £19,360,739,  whereof  £969,339, 
7s,  4d.  were  drawn  at  the  port  of  Glasgow.  In  the  year  1810  there 
were  on  the  register  24  vessels  of  1956  tonnage ;  in  1880  the  num- 
ber had  increased  to  1207,  and  the  tonnage  to  776,780.  The  new 
tonnage  launched  upon  the  Clyde  during  1880  amounted  to  248,656 
tons.  Some  curious  facts  are  narrated,  which  must  be  interesting 
to  those  concerned  with  shipping. 

It  seems  that  the  stone,  the  bronze,  and  the  iron  ages  have  been 
succeeded  by  the  steel  age.  "  Everything  in  navigable  construction 
connected  with  the  Clyde  seems  now  to  be  absorbed  by  iron  and 
steel,  and  the  older  and  well-beloved  structures, '  the  wooden  walls 
of  old  England,*  would  appear  to  be  relegated,  to  use  the  language 
of  Ossian,  to  the  *  ages  that  are  past,  to  the  days  of  other  years.' 
Out  of  14,000,000  tons  of  sailing  vessels  afloat,  five  and  a  half 
millions  hoist  the  British  flag  ;  out  of  four  and  a  half  millions  net 
tonnage  of  steamers,  the  Union  Jack  floats  on  two  and  three- 
quarters  of  millions.  Great  Britain  not  merely  stands  first,  but 
its  rivals  are,  comparatively  speaking,  nowhere  "  !  During  the  year 
1392  thousands  of  cubic  yards  of  material,  representing  a  mass 
equal  to  2000  feet  in  length,  and  100  in  breadth,  and  60  in  depth, 
have  been  dredged  from  the  river,  at  the  expense  of  £20,000.  An 
interesting  table  sets  forth  the  emigration  from  the  Clyde  ficoxn 
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1874  to  1880.  In  the  last  year,  29,109  emigrants  sailed  from  the 
Clyde.  The  sexes  of  the  passengers,  whether  located  in  cabin  or 
steerage,  their  nativity,  and  destination  are  all  given,  which  must 
prove  of  invaluable  service  to  the  politician.  This  section  is 
closed  with  the  remark :  "  A  new  Ireland  is  springing  up  across 
the  Atlantic,  and  in  almost  every  city  of  the  United  States  the 
Irish  element  is  observable.  From  New  York  to  San  Francisco, 
from  St.  Paul.  Minnesota,  to  New  Orleans,  the  Irish  accent  is  heard 
in  every  street,  and  the  Irish  voter  comes  to  the  polling-booth  too 
ready  and  often  too  heedlessly  to  vote  for  any  politician  who  will 
tell  him  that  America  loves  the  green  flag  and  hates  the  Saxon/' 

The  report  proceeds  with  the  trusts  and  commissions.  The  Im- 
provement Trust,  at  one  time  supported  by  a  rate  of  6d.  in  the  £, 
in  1880,  at  the  rate  of  2d.  in  the  £,  yielded  £22,251.  The  Water 
Commission  reported  a  supply  to  the  city  of  37,296,401  gallons  of 
water  per  day.  Some  curious  facts  and  remarks  are  given  under 
this  head.  The  Gas  Committee  report  a  gross  revenue  of  £341,274, 
13s.  Id.,  and  a  gross  expenditure  of  £257,351,  4s.  3d.,  leaving  a 
profit  to  the  community  upon  the  year  of  £83,923,  8s.  lOd.  The 
quantity  of  gas  manufactured  in  1880  was  1,859,582,000  cubic  feet 
Under  the  Bridges  Trust  it  is  remarked  "  that  it  is  now  becoming 
manifest  that  increased  bridge  accommodation  will  soon  be  urgently 
required,  and  that  probably  a  bridge  or  bridges  of  greater  dimen- 
sions and  greater  solidity  than  we  yet  possess  must  ere  long  be 
constructed." 

Some  interesting  facts  and  remarks  are  given  under  the  head  of 
"  the  sugar  trade  on  the  Clyde."  "  This  remarkable  branch  of  com- 
mercial industry  has  long  established  its  home  on  the  banks  of 
the  Clyde,  or  rather,  in  fairness,  it  should  be  described  as  having 
adopted  the  town  of  Greenock  as  the  headquarters  of  the  trade,  for 
Glasgow  stands  trivially  beside  its  neighbour.  Indeed,  censorious 
or  pleasant  people  have  denominated  the  progressive  emporium  as 
' Siigaropolis'  but  by  no  means  in  derision,  for  the  good  old  town 
stands  far. beyond  the  range  of  any  atvio$p?iere[?]  whence  it  can  be 
regarded  from  any  such  a  point  of  view."  It  is  not  very  obvious 
what  the  learned  reporter  refers  to,  as  the  atmosphere  of 
Greenock  telling  on  saccharine  matter,  whether  it  means  its 
humidity  as  proverbially  always  raining,  unless  diversified  by 
snow. 

**  A  very  congenial  and  suitable  subject  in  connection  with  the 
sugar  trade  is  that  of  the  consumption  of  tea."  Accordingly  a  table 
is  next  given  of  the  tea  trade  in  Glasgow  and  other  Scotch  ports. 
Another  table  details  the  duties  paid  on  tea  and  tobacco  on  the 
Clyde  during  each  of  the  last  twenty  years.  Another  table  gives 
"  the  Clyde  and  its  grain  trade  with  the  American  ports  for  four 
years."  A  table  informs  the  inhabitants  of  St  Mungo  of  the  local 
assessments  leviable  for  the  year  1880-81,  and  which  the  reporter 
aagely  states  ''  is  one  of  increasing  interest  to  the  citizens,  but 
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he  is  inclined  to  think  that  they  have  not  great  leason  to 
complain  of  the  amount."  He  remarks :  "  The  municipal  city, 
although  comprising  the  City  Parish  proper  and  portions  of  other 
two,  levies  no  combined  rate  for  the  poor,  or  the  schools,  or  the 
buildings;  each  parish  levies  for  itself,  but  only  once  in  the 
year,  not  as  in  some  or  in  many  portions  of  the  neighbouring 
kingdom  [?]  of  England,  where  a  '  rate '  is  frequently  imposed  just 
when  and  whenever  the  funds  seem  to  become  or  threaten  to 
become  deficient."  Our  southern  neighbours  may  take  advice  on 
this  remark  and  amend  their  procedure. 

The  report  is  dedicated  to  the  Lord  Provost,  Magistrates,  and 
Town  Council  of  Glasgow,  and  concludes  with  an  obituary  for  1880 
of  ''the  names  of  their  respected  colleagues  or  predecessors  who 
have  passed  away  into  the  land  of  silence  during  the  year  that 
has  gone."  After  an  elegant  valedictory  address  to  the  magistracy, 
two  postscripts  are  appended,  one  detailing  very  minutely  the 
statistics  of  the  dead  meat  market,  and  the  other  some  further 
statistics  of  "  the  price  of  gas  since  the  works  were  acquired  by  the 
Corporation."  The  reporter  observes  with  that  quaint  humour 
which  crops  out  frequently  amidst  the  dry  strata  of  statistics: 
"  I  think  that  it  forms  a  record  of  interest,  as  presenting  not  only 
now,  but  perhaps  in  some  future  day,  a  few  facts  that  may  be 
interesting  to  the  local  historian  of  that  time,  when  possibly  ooa^ 
gas  and  electric  appliances  have  become  things  of  the  past  A 
new  generation  of  men  may  then  have  devised — and  who  can  say, 
for  progress  is  inevitable — some  scheme  to  extinguish  the  necessity 
of  employing  any  artificial  light  at  all "  I 

At  a  previous  part  of  the  report,  where  Mr.  Watson  is  dealing 
with  the  improvements  of  the  Clyde,  he  has  a  passage  of  much 
beauty  which  we  cannot  close  without  noticing.  He  mentions  the 
neglect  of  appliances  *'  which  resulted  in  the  silting  up  of  the 
channel  of  the  grand  old  Tiber,  the  river  of  Some,  and  at  one  time 
almost  the  historic  river  of  the  civilized  world."  He  proceeds  to 
mention  other  cities  which  once  had  magnificent  harbours  now 
reduced  to  insignificant  villages.  He  cites  Frejus  and  Ephesus, 
and  then  recollecting  the  portrait  of  Lord  Macaulay  and  the  New 
Zealander  seated  on  the  ruins  of  London  Bridge  sketching  the 
ruins  of  Westminster,  he  painfully  assumes  the  prophetic  mantle 
and  writes :  "  It  is  not  pleasant  to  think  of  looking  forward  to  the 
idea,  even  at  a  day  however  distant,  of  the  beautiful  valley  of  the 
Clyde  relapsing  into  the  condition  of  a  morass,  or  of  even  present- 
ing the  more  pleasing  feature  of  a  group  of  corn-fields.  There  is  a 
feeling  of  desolation  in  contemplating,  even  in  idea,  either  fancy, 
and  yet  this  is  the  possible  position  of  matters  which  our  natural 
local  necessities,  combined  with  a  comparatively  sluggish  tide, 
compel  the  conservators  of  our  river  to  keep  ever  watchfully  in 
view.  These  gentlemen  have  hitherto  waged  a  most  successful 
warfare  with  the  difficulties  which  they  are  called  to  enooontes. 


UNSUBSCRIBED  HOLOGRAPH  WRITS.  401 

May  their  efforts  long  continue  to  be  crowned  with  a  success  equal 
to  that  which  has  justly  rewarded  them  in  the  years  that  are 
past." 

The  whole  report  is  highly  creditable  to  Mr.  Watson.  Its  many 
details  are  well  worthy  of  study  by  the  merchant,  the  political 
economist,  and  the  social  reformer.  It  is  throughout  most  elegantly 
written,  showing  the  writer  to  be  a  scholar,  a  man  of  science  and 
philosophy.  The  jurist  will  find  facts  which  will  add  much  to 
his  knowledge  of  "  men  wnd  manTiers!*  Nestor. 
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The  late  Professor  Bell,  in  his  "  Lectures  on  Conveyancing,"  leaves 
it  somewhat  uncertain  whether  in  his  opinion  subscription  is 
necessary  for  the  validity  of  holograph  writings,  although  he 
remarks  that  they  "  ought  to  be  subscribed  by  the  party  as  the 
best  evidence  of  their  being  completed  instruments."  The  signature 
is  hardly  necessary  for  purposes  of  identification,  as  such  writings 
usually  contain  the  granter  s  name  in  gremio ;  but  its  absence  sug- 
gests the  idea  that  the  writings  do  not  represent  a  final  expression 
of  their  author's  intention.  Perhaps  Stair  goes  too  far  when  he 
says,  "  If  they  be  not  subscribed,  they  are  understood  to  be  incom- 
plete acts  from  which  the  party  has  resiled."  It  can  hardly  be 
said  that  there  is  any  such  presumptio  juris.  But  the  authorities 
certainly  point  to  this,  that  an  unsubscribed  document  belonging 
to  a  class  which  are  usually  subscribed  must,  if  it  is  to  be  effectual, 
be  connected  in  some  way  or  other  with  a  more  formal  writing.  A 
good  illustration  is  afforded  by  the  case  of  postscripts  to  letters,  to 
which  certain  old  decisions  relate.  Stair  himself  says,  "If  they 
[unsubscribed  writings]  be  written  in  compt-books,  or  upon 
authentic  writs,  they  are  probative,  and  resiling  is  not  presumed." 
The  case  of  "compt-books"  comes  more  properly  under  another 
exception ;  for  entries  in  such  books  not  being  usually  signed,  the 
presumption  which  Stair  alleges  cannot  arise. 

It  will,  however,  be  seen  by  the  case  of  Oillespie  (Dec.  22,  1831, 
10  Sh.  174)  that  a  connection,  although  only  created  by  a  reference 
in  the  one  writing  to  the  other,  may  be  sufficient.  But  there  is  no 
modem  case  in  which  there  has  not  been  at  least  this  link.  There 
is  one  old  case,  indeed,  that  of  Titill  (Dec.  6,  1610,  K  16959), 
where,  according  to  the  report,  a  holograph  testament  was  sus- 
tained though  wanting  date  and  witnesses,  and  not  subscribed, 
lieferring  to  this  case,  Lord  Mackenzie,  in  JDunlop  v.  Dmdop 
(June  11,  1839,  1  D.  920),  says, "  The  isolated  case  to  which  I 
^fer  is  that  of  Titill  in  1610,  reported  by  Haddington,  but  which  I 
consider  to  be  entitled  to  very  little  weight    There  is  only  a  brief 
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and  perfunctory  notice  respecting  it,  and  the  circumstances  are  not 
detailed.  I  observe  also  that  Lord  Stair,  who  wrote  immediately 
after  this,  takes  no  notice  whatever  of  the  case,  and  I  lay  it  aside 
as  of  little  or  no  weight."  In  this  opinion  Lord  Fullerton  concurs, 
and  it  is  obvious  that  the  absence  of  details  in  such  a  case  is 
fatal  to  its  authority. 

The  decision  in  Gillespie  already  referred  to  is  certainly  the 
strongest  authority  in  favour  of  unsubscribed  writings,  and,  as  will 
be  seen,  it  has  been  viewed  with  suspicion  by  eminent  judges.    It 
arose  out  of  the  testamentary  writings   of  Mr.  Donaldson,  the 
founder  of  the  hospital   in  Edinburgh  which  is   known  by  his 
name.     By  his  deed  of  settlement  he  declared  that  all  legacies 
should  be  efifectual  which  he  should  bequeath  by  separate  writings 
or  memorandums,  although  not  formally  executed,  provided  that 
they  were  "  written,  dated,  and  signed  by  me/'    He  left  two  holo- 
graph documents,  one  consisting  of  a  single  sheet,  the  first  page  of 
which  was  dated  16th  April  1829,  and  not  signed,  while  the 
second,  which  was  signed,  was  dated  25th  April  1829.     The  other 
writing  was  headed  "  additional  codicil,"  and  was  of  a  later  date 
It  set  forth  that  "  I,  James  Donaldson  of  Broughtonhall,  leave  the 
following  additional  legacies  to  my  former  codicils."     Then  fol- 
lowed a  list  of  legacies,  but  there  was  no  signature.     In  these 
circumstances,  the  question  came  to  be  whether  these  three  writ- 
ings were  effectual  as  codicils.    Any  want  of  formality  was  cer- 
tainly provided  for  by  the  deed  of  settlement,  but  at  the  same 
time  that  very  deed  set  forth  certain  requisites  for  the  validity  of 
the  granter's  writings  or  memorandums     They  were  to  be  **  written, 
dated,  and  signed "  by  him.     Gould  it  be  said  that  the  signature 
under  date  25th  April  1829  applied  to  the  legacies  bequeathed 
upon  the   16th,  or  that  the  designation  with  which  the  latest 
codicil  began  was  equivalent  to  the  testator's  signature?    The 
Inner  House,  reversing  the  decision  of  the  Lord  Ordinary  (Core- 
house),  decided  by  a  majority  these  questions  in  the  aflBrmative. 
Lord   Balgray,  who  delivered  the  judgment  of  the  Court,  said: 
"Signature   is   not    synonymous   with   subscription.      The   King 
signs,  for  example,  but  not  by  subscribing.     Now,  it  is  certainly 
fixed  in  the  law  that  when  a  deed  is  written  on  two  or  three 
pages  of  the  same  sheet,  the  adhibitation  of  a  single  subscription 
at  the  end  is  the  same  as  the  signature  of  every  page.     In  regwl  to 
the  last  codicil,  dated  1st  May  1830,  which  is  also  said  not  to  be 
signed,  I  consider  it  to  be  legally  signed  to  all  intents  and  par- 
poses.     It  is  holograph  of  Donaldson,  and  it  begins,  'I,  James 
Donaldson  of  Broughtonhall,  leave  the  following  additional  lega- 
cies,' etc.     This  is  not  followed  by  a  new  signature  of  the  writer's 
name  below  the  legacies,  but  I  cannot  doubt  that  it  is  in  law  a 
signed  memorial" 

The  case  of  Durdop  may  be  compared  with  the  abova     In 
that  case  a  holograph  document,  which  purported  to  be  a  general 
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disposition  of  the  writer's  estate  made  in  the  view  of  death, 
and  commencing  with  his  name  and  designation,  but  neither 
dated  nor  signed,  was  rejected  by  the  Court.  It  had  been 
found  in  a  portable  writing-desk,  and  not  in  the  chest  where 
Dunlop  kept  his  title-deeds;  it  was  not  folded  up  nor  backed; 
and  these  and  other  facts  of  a  like  nature  pointing  to  the  proba- 
bility of  this  writing  being  a  draft,  doubtless  influenced  the  minds 
of  the  judges.  But  it  would  appear  from  their  opinions  that  the 
mere  want  of  subscription  was  in  itself  fatal  to  the  deed.  Thus 
the  Lord  Ordinary  (Cockburn)  says,  "No  one  case  has  been 
produced,  nor  can  the  Lord  Ordinary  discover  any  one  that  is  pro- 
ducible, in  which  an  unsubscribed  writing  taken  by  itself  has  been 
sustained  as  a  testament ;"  and  referring  to  the  case  of  Gillespie,  he 
remarks,  "  The  judgment  pronounced  then  was  opposed  by  some  of 
the  judges,  and  it  is  distinguished  from  this  case  by  the  vital 
circumstance  that  these  were  relative  writings."  Lord  Mackenzie 
was  prepared  to  repel  all  the  other  objections  taken  to  the  deed, 
if  it  had  been  subscribed,  or  if  he  could  have  recognised  the  inser- 
tion of  the  name  in  gremio  as  eq^uiValent  to  a  subscription.  He 
expressed  doubts  as  to  the  decision  in  Oillespie*8  case,  but  was  sure 
that  the  Court  "did  not  proceed  on  a  rejection  of  the  general 
doctrine  laid  down  by  Lord  Stair;  but  they  took  the  case  with  all 
its  circumstances,  and  held  that  there  was  such  a  connection 
between  the  codicil  and  the  will  as  to  exclude  the  presumption 
that  it  was  a  complete  and  final  deed.''  His  doubts  were  con- 
curred iii  by  Lord  Fullerton,  who  could  not  follow  the  nice  distinc- 
tions of  Lord  Balgray.  "  Any  one,"  he  says,  "  knows  the  difference 
between  a  deed  that  is  signed  and  one  that  is  unsigned.  It 
appears  to  me,  therefore,  that  the  deceased  must  have  believed 
and  understood  that  the  writing  was  not  effectual  so  long  as  he 
withheld  his  subscription  from  it,  and  that  if  we  now  sustained  it 
as  a  valid  instrument,  we  should  be  making  a  will  which  the 
party  died  believing  to  be  ineffectual." 

In  the  more  recent  case  of  Weir  v.  Robertson  (February  1,  1872, 
10  Macph.  438)  the  unsubscribed  writing  was  not  testamentary  in 
its  nature,  and  was  delivered  for  the  purpose  of  being  acted  upon, 
and  upon  this  ground  apparently  the  judges  had  no  difficulty  in 
holding  that  it  was  binding  upon  the  writer.  "  It  is  true,"  said 
the  Lord  Justice-Clerk,  "  that,  as  a  general  rule,  a  holograph  writ- 
ing unsubscribed  is  only  to  be  considered  as  inchoate  or  incom- 
pleta  But  if  a  holograph  writing,  especially  if  the  granter's  name 
is  considered  in  the  body  of  the  writing,  even  though  unsubscribed, 
be  delivered  for  the  purpose  of  being  acted  on,  there  can  be  no 
question  that  it  is  binding." 


404 
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PRACTICE 

We  have  before  ns  a  copy  of  a  memorial  recently  presented  to  the 
Lord  Advocate  and  Home  Secretary  by  the  Society  of  Solicitora 
and  Procurators  of  the  eastern  district  of  Fife,  prajring  that  steps 
be  taken  to  restrain  the  Sheriff-Clerk  of  Fifeshire  from  practisiog, 
either  personally  or  through  a  partner,  as  a  law  agent  in  thieit  county. 
The  subject  is  one  of  considerable  general  interest  and  importance 
to  the  profession,  and  therefore,  though  by  no  means  disposed  to 
join  in  a  local  dispute,  especially  upon  an  ex  parte  statement  of  the 
facts,  we  propose  to  take  advantage  of  the  occasion  briefly  to 
inquire  into  the  existing  state  of  the  law  upon  the  subject 

The  leading  authority  in  this  branch  of  the  law  is  the  Act 
of  Sederunt  of  2nd  March  1783.  The  terms  of  that  Act  are 
as  follows :  ''  The  Lords  of  Council  and  Session,  considering  that 
it  is  contrary  to  law  and  subversive  of  the  impartial  administra* 
tion  of  justice  for  any  judge  to  act  as  procurator  or  agent  in 
any  cause  depending  before  his  Court,  and  as  it  is  a  similar 
abuse  that  any  Clerk  of  Court,  or  his  depute,  having  trust  and 
custody  of  processses  and  writs  produced  therein,  and  being  em- 
ployed in  extracting  of  Acts  and  decreets,  should  be  agents  or 
procurators  in  these  processes,  and  having  observed  in  the  course 
of  certain  processes  depending  in  this  Court  that  such  illegal  and 
improper  practices  have  prevailed  in  some  of  the  inferior  Courts, 
and  may  prevail  in  others,  the  Lords  therefore,  to  prevent  sach 
abuse  in  time  to  come,  do  hereby  strictly  prohibit  and  discharge 
all  Sheriff-Substitutes,  Magistrates  of  Burghs,  and  other  Judges 
whatever,  and  the  Sheriff-Clerks,  Clerks  to  Bailie  Courts,  and  other 
Clerks  of  Court  within  Scotland  and  their  deputies,  not  only  from 
acting  either  directly  by  themselves  or  indirectly  by  mediation  of 
any  confident  persons,  procurators,  or  agents  before  their  several 
Courts  in  any  action  or  cause  depending  or  to  depend  before  them, 
but  also  from  giving  partial  counsel  or  advice  in  any  such  action  or 
causes,  and  that  under  the  pains  of  law  for  malversation  in  offica" 

This  Act  is  remarkable  as  being,  on  the  face  of  it,  one  of  those 
cases  in  which  the  Court  exceeded  its  powers ;  but  this  view  was 
repudiated  in  the  case  of  Sellar,  cited  below,  where  the  Court 
repelled  the  plea  that  the  Act  of  Sederunt  of  1783  was  ultra  vires 
of  the  Court,  on  the  ground  that  the  Act  in  question  made  no  new 
law,  but  simply  declared  what  had  always  been  the  law  of  Scotland 
in  this  matter.  The  authority  of  the  Act  is  confirmed  by  the 
160th  section  of  the  Act  of  Sederunt  of  July  10,  1839,  which 
provides  that  *'  the  Sheriff-Clerk  or  his  depute  shall  not  act,  either 
directly  or  indirectly,  as  a  procurator." 

The  first  occasion,  subsequent  to  the  passing  of  the  Act  of 
Sederunt  of  1783,  on  which  the  Court  found  it  necessaiy  to  enforce 
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the  law  in  this  matter,  seems  to  have  been  in  1786,  when  (A.  S. 
4th  February  1786)  John  SivewrigM,  Commissary-Clerk  of  Brechin, 
was  suspended  from  the  exercise  of  the  duties  of  his  office  for  one 
year  for  having  acted  as  agent  or  procurator  before  the  Commissary 
Court  at  Brechin.  A  similar  decision  was  given  in  the  case  of 
Hawthorn  v.  Fraser  (December  14,  1799,  F.  C),  although  on 
special  grounds  no  penalty  was  in  this  case  inflicted.  The  next 
authority  is  the  case  of  Sdlar  v.  Duff  and  Bain  (February  11, 1809, 
F.  C),  where  DuflF  and  Bain  were  convicted,  the  former  suspended 
for  two  months,  and  the  latter  fined  £20,  for  having  practised 
before  the  SheriflF,  Commissary,  and  Burgh  Courts  of  Elgin,  whilst 
holding  respectively  the  offices  of  clerk  and  depute-clerk  in  these 
Courts.  The  report  bears  that  the  Court  was  clear  "that  the 
Act  of  Sederunt  was  in  full  force,  and  no  denial  of  its  authority, 
either  in  whole  or  in  part,  could  be  listened  to.  That  it  did  not 
make  new  law,  but  solemnly  declared  what  had  been  law  before. 
That  impartiality  in  a  clerk  of  Court  was  no  less  necessary  than  in  a 
judge,  and  it  was  utterly  impossible  that  clerks  could  be  impartial 
if  they  acted  as  agents  on  one  side.  That  if  this  were  permitted, 
the  course  of  justice  could  not  be  pure,  still  less  could  it  be  un- 
suspected. That  accordingly  our  law  never  allowed  clerks  to  act 
in  that  manner,  but  as  illegal  abuses  had  crept  into  practice,  the 
Act  of  Sederunt  was  made  to  put  an  end  to  all  pretence  of  ignor- 
ance on  this  subject." 

Next  there  are  two  cases,  Campbell  v.  M'Cowan  (July  10, 1824, 

3  Shaw,  173  (245)),  and  Eeddle  v.  Garioch  (March  1, 1827,  5  Shaw, 

473  (503)),  the  decisions  in  which  are  described  as  conflicting  by 

the  Sheriff  (Fraser)  in  the  note  to  his  interlocutor  in  M'Beth  v.  Innes, 

cited  below.    The  decisions  in  question,  however,  seem  not  incapable 

of  reconciliation,  for  in  Campbell  v.  iPCowan  "  the  majority  of  the 

judges  held  that  it  was  illegal  in  a  clerk  of  Court  to  bring  an 

action  for  his  own  debt  before  a  court  in  which  he  himself  mvM 

necessarily  officiate  as  clerk,"  whilst  in  Heddle  v.  Garioch  the  Court 

went  no  further  in  the  opposite  direction  than  to  find  that  it  was 

competent  for  the  Sheriff-Clerk  to  name  a  depute  to  act  as  clerk 

to  a  process  to  which  the  Sherifl-Clerk  was  a  party.     In  Smith 

<fe  Tasker  v.  Bobertson  (June  27,  1827,  5  Shaw,  788  (848))  the 

execution  of  the  decree  of  Justice  of  Peace  Court  was  suspended 

on  the  ground  that  the  clerk  of  Court  had  acted  as  the  agent  of  one 

of  the  parties,  although  this  was  done  with  the  consent  of  the 

opposite  agent,  Lord  Pitmilly  remarking  that  the  Act  of  Sederunt 

of  1783  "  puts  the  clerk  of  Court  in  the  same  situation  with  the 

judge."    Another  case  which  occurred  in  the  same  year  was  that  of 

M'Farlane  v.  A,  B.  (March  6,  1827,  5  Shaw,  504  (537)),  where  the 

Court  suspended  the  defender  A.  B.  for  one  year  from  the  exercise 

of  the  duties  of  the  office  of  clerk  to  a  Justice  of  Peace  Court  for 

having  raised  in  his  own  name  an  action  before  his  own  Justice  of 

Peace  Court,  and  conducted  the  proceedings  by  his  own  clerk,  who 
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also  officiated  as  clerk  of  Court  The  legal  findings  in  this  case 
were  affirmed  by  the  House  of  Lords  (April  8,  1830,  4  W.  and  S. 
123),  which,  however,  relieved  the  defender  from  the  penalty  of  his 
fault. 

The  only  cases  which  have  occurred  in  recent  years  appear  to  he 
Afanson  v.  Smith  (February  8,  1871,  9  Macph.  492),  and  M'Bdh  v. 
Innes  (February  8, 1873, 11  Macph.  404);  but  these  are  both  cases, 
not  of  clerks  of  Court  practising  as  agents,  but  of  such  officers  acting 
as  clerks  in  processes  to  which  they  themselves  were  parties.  All 
the  various  authorities,  however,  are  reviewed  in  both  cases,  and 
there  are  several  important  dicta^  in  regard  to  the  duties  and 
responsibilities  of  clerks  of  inferior  Courts.  In  Mansan  v.  Smith 
the  Court  held  that  where  a  Sheriff-Clerk  Depute  in  that  character 
signed  a  small  debt  summons  raised  at  his  instance  as  an  in- 
dividual, the  proceedings  were  ab  initio  null.  The  Lord  Justice- 
Clerk  remarked, "  No  one  can  be  judge  in  his  own  cause,  and  by  our 
law  the  clerk  of  an  inferior  Court  is  precisely  in  the  same  position 
as  the  judge  in  that  respect;"  and  Lord  Neaves  said,  "The  clerk 
of  Court  must  be  impartial  as  the  judge,"  In  M'Beth  v.  Innes  the 
Court  held  "that  it  was  incompetent  for  a  Sheriff-Clerk  or  his 
depute,  who  was  his  partner  in  business,  to  act  as  clerk  in  a  pro- 
cess to  which  the  Sheriff-Clerk  was  a  party,"  and  it  was  "  observed 
that  it  was  the  proper  course  to  apply  to  the  Sheriff  to  appoint 
some  one  to  act  as  clerk  in  a  process  to  which  the  Sheriff-Clerk 
was  a  party."  In  this  case  the  Lord  President  said :  "  This  is  no 
small  matter  when  it  comes  to  be  considered  how  important  is  the 
position  of  the  Sheriff-Clerk  as  clerk  of  process.  For  example,  it 
might  be  necessary  to  find  caution,  and  the  clerk  of  the  process  is 
the  judge  of  the  sufficiency  of  the  caution.  Now  the  impropriety 
of  the  Sheriff-Clerk  judging  of  the  sufficiency  of  the  caution,  which 
he  himseK  must  find,  is  manifest ;  or  he  may  be  called  upon  to 
consign  a  sum  of  money  in  the  hands  of  the  clerk  of  Court,  i,e, 
in  his  own  handsJ^  In  the  same  case  Lord  Ardmillan  observed 
that  "a  Sheriff-Clerk  must  be  neutral  and  independent  of  both 
parties." 

Such  being  the  state  of  the  authorities,  it  must  be  held  as 
imdoubted  law  that  the  clerk  of  an  inferior  Court  cannot  under 
any  circumstances  personally  practise  as  a  procurator  in  his  own 
Court.  This  is  scarcely  the  form,  however,  in  which  the  question 
is  likely  in  future  to  arise.  In  the  cases  in  which,  in  recent  years, 
clerks  of  Court  have  continued  to  practise  as  law  agents,  the  Court 
business  has  been  conducted  by,  and  in  the  name  of,  some  other 
member  or  members  of  his  firm.  Now  is  this  legal  ?  The  answer 
to  this  question  depends  not  so  much  upon  recorded  decisions  of 
the  Court  as  upon  a  just  determination  of  the  mutual  relations 
which  such  a  partnership  involves.  It  is  quite  clear  that  the  fact 
that  the  clerk  of  Court  does  not  appear  personally  as  a  procurator 
goes  for  nothing.    The  Act  of  Sederunt  prohibits  clerks  of  Court 
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''aoting  either  directly  by  themselves,  or  indirectly  by  mediation 
of  any  confident  persons/'  as  procurators  before  their  own  Courts ; 
and  this  clearly  covers  the  case  supposed.    Nor,  if  the  Court 
practice  be  part  of  the  general  partnership  business,  does  it  avail 
that  this  branch  is  conducted  by,  and  in  the  name  of,  an  individual 
partner  other  than  the  clerk  of  Court     Even  prior  to  his  appoint- 
ment to  the  office,  the  name  of  the  partner  who  was  made  a  clerk  of 
Court  might  not  have  appeared  in  the  name  of  the  firm,  and  the 
clearly  illegal   position  of  such  a  firm  in  continuing  to  practise 
would  be  precisely  similar  to  that  of  a  partner  of  the  clerk  of  Court 
who  dropped  the  firm's  name  and  practised  in  his  own  before  the 
Court  in  which  his  partner  was  clerk.     The  only  case,  therefore,  in 
which  any  doubt  or  difficulty  could  exist  would  be  when — ^to  quote 
the  words  of  the  memorial  before  us — the  partner  of  a  clerk  of 
Court  averred  "  that  he  was  in  partnership  with  the  clerk  in  his 
conveyancing,  factory,  and  general  business  only,  and  that  he  con- 
ducted Court  business  entirely  on  his  own  account"    Now  we 
venture  to  think  that  if  it  were  possible  completely  to  dissociate 
Court  business  from  other  legal  work,  the  contention  of  the  partner 
of  the  clerk  of  Court  would  in  this  case  be  sound.     We  apprehend, 
for  example,  that  it  would  not  be  a  valid  objection  to  the  appearance 
of  a  procurator  before  the  Court,  that  he  was  in  partnership  with 
the  clerk  of  Court  in  a  woollen  factory  or  the  building  trade     It  is 
no  doubt  true  that  such  a  partner  would  be  a  "confident  person" 
with  the  clerk  of  Court,  but  the  Act  of  Sederunt  does  not  prohibit 
all  who  are  "  confident "  with  the  clerk  practising  in  an  inferior 
Court,  it  prohibits  only  the  clerk  himself  practising  through  the 
medium  of  a  "  confident  person."    The  difficulty,  however,  arises 
from  the  fact  that  a  legal  business  is  really  one  and  indivisible. 
It  is  quite  impossible  completely  to  dissociate  Court  work  from 
the  other  branches  of  a  law  business.     It  is  no  doubt  true  that  the 
partners  may  make  an  arrangement  to  the  effect  that  the  clerk  of 
Court  shall  have  no  share  in  the  profits  of  process  accounts,  but 
such  an  agreement  is  at  best  merely  a  private  understanding 
between  the  parties;  it  is  not  an  arrangement  of  which  the  public 
can  have  any  evidence,  or  of  which,  except  in  questions  between 
the  partners,  the  Court  can  take  any  cognizance.    Such  an  arrange- 
ment, too,   is  open    to    the  further    objection    that,  though   ex 
facie  unexceptionable,  it  may  be  a  mere  evasion,  if,  for  example, 
there  be  an  understanding  that  the   partner  who  renounces  all 
share  in  the  profits  of  the  process-work  shall  in  lieu  thereof 
receive  a  laiger  share  of  the  profits  of  other  branches  of  the 
business.     The    most    serious  objection,  however,   to    any  such 
division  of  a  legal  business  arises  from  the  fact  that,  after  all,  the 
dividing  line  must  be  a  purely  imaginary  one.     Process-work  is 
not  a  different  kind  of  business,  but  is  merely  an  incident  of  general 
legal  practice.    Even  in  large  offices,  where  the  process-work  is 
carried  on  in  a  separate  department,  and  by  a  special  staff,  it  is 
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not  found  possible  to  draw  any  rigid  line  between  process-work 
and  general  business.  Every  one  who  knows  the  interior  of  such 
an  ofSce  must  be  familiar  with  questions  ba  to  whether  a  deed 
should  be  prepared  in  the  process  or  conveyancing  department,  or 
whether  an  account  should  be  entered  in  the  process  or  the  general 
business  books.  Every  civil  process,  too,  takes  its  rise  in  some 
difficulty  or  dispute  occurring  in  the  course  of  conveyancing, 
factory,  or  general  business.  The  partner  of  a  legal  firm,  therefore, 
who  shares  in  the  conduct  of  these  branches  of  business,  mnat  be 
a  party  to  the  initiatory  stages  of  every  process,  and  he  cannot  be 
otherwise  than  keenly  interested  in  the  progress  of  causes  which 
arise  out  of  difficulties  he  has  himself  encountered  in  the  conduct 
of  his  own  departments  of  the  business.  In  the  cases,  too,  which 
have  occurred,  the  process-work  is  carried  on  in  the  same  office, 
and  by  the  same  staff,  as  the  general  business  of  the  firm.  Further, 
there  can  be  no  doubt  that,  whatever  be  the  arrangements  of  the 
partners  of  a  legal  business  inter  se,  the  clerk  of  Court,  if  a  partner 
in  any  branch  of  the  business,  would  be  liable  for  all  debts  and 
obligations  incurred  in  the  conduct  of  process-work. 

Now,  in  view  of  all  these  considerations,  there  can,  we  think,  be 
little  doubt  that  it  is  illegal  for  the  clerk  of  an  inferior  Court  to 
enter  into  partnership  for  the  conduct  of  any  branch  of  legal 
business  with  a  procurator  practising  before  his  own  Court,  and 
this,  view  is  confirmed  when  we  look  beyond  the  law  to  the  grounds 
on  which  it  rests. 

The  clerk  of  an  inferior  Court  is  a  responsible  public  officer 
who  is  called  upon  to  perform  important  and  often  delicate  func- 
tions, and  the  whole  spirit  of  our  law  requires  that  such  an  official 
should  be  in  a  position  to  dischai'ge  his  duties  with  the  most  abso- 
lute impartiality.  This  argument  cannot  be  better  enforced  than 
in  the  words  of  Lord  Neaves  in  the  case  of  Manson  v.  Smithy  cited 
above :  "  The  clerkship  of  Court  is  a  most  important  office.  The 
clerk  is  not  the  servant  of  the  Court,  but  an  independent  pubUc 
officer,  whose  duty  it  is  to  record  and  assist  in  carrying  out  the 
judgments  of  the  Court,  and  in  whom  must  be  placed  the  greatest 
confidence.  He  must  be  as  impartial  as  the  judge.  In  inferior 
Courts  he  is  the  keeper  of  the  Signet  of  the  Courts,  for  by  his 
signature  summonses  are  authorized  and  rendered  valid.  He 
authenticates  writs.  It  is  to  his  satisfaction  that  caution  must  be 
found,  and  in  his  hand  consignation  must  be  made.  He  is  the 
taxing  officer  in  many  Courts,  and  is  virtually  the  extractor  of 
their  decrees,  which  are  only  rendered  the  foundation  of  diligence 
by  being  authenticated  by  him.  It  is  clear  that  a  person  in  such 
a  position  should  not  attempt  to  be  aicctar  in  rem  suam.  There 
can  be  no  security  for  the  truth  or  accuracy  of  a  decree  the  terms 
and  form  of  which  may  be  moulded  by  an  interested  party."  This 
reasoning  appears  quite  conclusive  of  the  matter.  The  Court  have 
indeed  more  than  once  gone  so  far  as  to  indicate  an  opinion  that 
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the  clerk  of  Court  is,  qvoad  hoCy  precisely  on  the  same  footing  as 
the  Sheriff.  Nor  is  this  statement  extravagant;  for  indeed,  for 
the  purpose  of  deliberate  malversation,  the  power  of  the  clerk  is 
perhaps  greater  than  that  of  the  SherifT.  The  Sheriff  can  do 
nothing  that  does  not  come  under  the  cognizance  of  others ;  the 
clerk  can  do  much  in  secret.  Apart,  too,  from  the  occurrence  of 
deliberate  malversation,  which  is  improbable,  and  the  influence  of 
bias,  which,  when  the  clerk  of  Court  is  an  agent,  seems  hardly 
avoidable,  the  clerk  of  an  inferior  Court  has  a  great  deal  in  his 
power  in  the  way  of  affording  facilities  to  agents.  It  cannot  be 
supposed  that  clerks  of  Court  will  refrain  from  using  this  power 
to  obUge  their  own  partners.  In  fine,  a  clerk  of  Court,  who  prac- 
tises as  a  law  agent,  must  find  it  difficult  indeed  to  be  quite  impar- 
tial— ^impossible  to  be  above  the  suspicion  of  partiality.  Law  and 
propriety,  therefore,  seem  both  alike  to  require  that  clerks  of 
inferior  Courts  shall  renounce  all  private  legal  practice  within  the 
Umits  of  the  jurisdiction  of  the  Courts  at  whose  tables  they  sit. 


COMPARISON  OF  HANDWEITING  AS  EVIDENCE  OF 
THE  GENUINENESS  OF  A  DOCUMENT. 

The  little  reliance  which  is  to  be  placed,  and  certainly  the  little 
reliance  which  is  placed,  on  evidence  from  comparison  of  hand- 
writing in  determining  whether  a  document  is  genuine,  has  received 
another  illustration  in  the  case  of  Baker  v.  Bothwdl,  tried  in  the 
English  Probate  Court  before  Sir  James  Hannen  and  a  jury  in  June 
last  The  plaintiif  propounded  a  will  purporting  to  be  that  of  a 
William  Baker,  a  Lancashire  yeoman,  which  was  found  under  very 
peculiar  circumstances.  The  genuineness  of  the  will  was  disputed 
by  the  defendant,  to  whom  administration  of  the  personalty  had 
heen  granted  before  the  discovery  of  the  will.  After  a  trial  of  six 
days  the  jury  were  unable  to  agree.  So  far  as  the  evidence  bs  to 
handwriting  went,  the  weight  of  the  evidence  was  vastly  in  favour 
of  the  authenticity  of  the  document,  and  if  we  had  to  determine  the 
case  on  that  evidence  alone  we  should  undoubtedly  give  a  verdict  in 
favour  of  the  plaintiff.  We  may  here  mention  that  the  English 
suid  Scottish  laws  differ  in  this  respect,  that  in  England  the  burden 
of  proof  falls  on  the  person  propounding  the  will,  while  in  Scotland 
it  falls  on  the  person  disputing  the  will ;  in  other  words,  in  England 
the  will  has  to  be  supported,  in  Scotland  it  has  to  be  reduced. 
The  will,  which  was  written  on  two  pages  of  paper,  was  a  holograph 
^rilL  It  is  obvious,  therefore,  that  if  it  was  forged,  the  forgery 
was  a  daring  one,  because  although  a  subscription  alone  may  per- 
haps without  great  diflSculty  be  imitated  by  a  skilful  forger,  it  is 
difficult  to  keep  up  the  deception  throughout  a  whole  document. 
A  number  of  respectable  witnesses — the  clerk  to  the  Local  Board  of 
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the  district,  a  bank  manager,  a  partner  in  a  bank,  and  other  peraons 
who  had  had  dealings  in  various  ways  with  the  deceased,  and  weie 
familiar  with  his  handwriting — gave  it  as  their  decided  opinion  that 
the  writing  was  genuine.   Similar  evidence  was  given  in  favour  of  ibe 
autlienticity  of  the  signatures  of  the  attesting  witnesses,  who  weie 
dead.     The  son  of  one  of  these  attesting  witnesses  swore  that  the 
signature  was  his  father's.    The  word  ''  Pemberton  "  (his  residence) 
was  added  to  one  of  these  signatures.    The  same  word  occurred  in 
the  body  of  the  will,  and  satisfactory  evidence  was  given  that  these 
words  were  in  different  handwritings.      There  was  one  curious 
coincidence  which  tended  much  to  support  the  wilL    In  some 
admittedly  genuine  writings  of  the  deceased  the  word  "devise" 
was  spelt  "divise."      In  the  will  the  word  was  spelt  "divise." 
In  "Taylor  on  Evidence"   a  curious  instance  is  given  of  the 
genuineness   of   a  writing  being  proved  by  the  misspeUing  of 
a  word      The  genuineness  of  a  receipt  was  disputed  by  the 
alleged  granter,  and  although  there  were  reasons  for  believing 
that  it  was  genuine,  he  swore  most  explicitly  that  he  had  never 
written  or  even  signed  the  receipt.    In  the  receipt  occurred  this 
expression,  "  Received  the  Hole  of  the  above  amoimt."    The  man 
was  asked  in  Court  to  write  a  sentence  to  dictation  in  which  the 
word  "  whole "  occurred.     He  did  so,  and,  sure  enough,  the  " Hole" 
again  made  its  appearance.     Soon  afterwards,  on  being  threatened 
with  a  prosecution  for  perjury,  he  left  the  country.    The  two  great 
experts  Mr.  NetherclifiTe  and  Mr.  Chabot  were  also  examined.    The 
former  was  called  on  behalf  of  the  plaintiff,  and  the  latter  on  behalf 
of  the  defendant.    The  reader  will  not  be  surprised  to  learn  that  the 
former  thought  the  will  genuine  and  the  latter  thought  it  a  forgery. 

Mr.  Nethercliffe,  while  contending  for  the  authenticity  of  the 
document,  frankly  admitted  that  there  were  some  differences  from 
the  admittedly  genuine  writings  of  the  deceased,  and  in  particular, 
that  while  in  the  latter  there  were  certain  letters,  e.g,  the  letter 
"  w,"  which  were  formed  in  more  than  one  way,  in  thL  will  these 
letters  were  always  formed  in  only  one  way.  The  explanation 
which  he  gave  was  a  thoughtful  one,  viz.  that  in  a  formal  and 
serious  document  like  a  will  the  testator  would  be  likely  to  write 
with  more  than  usual  precision  and  deliberation. 

When  we  have  done  with  the  evidence  from  handwriting  it  seems 
to  us  that  we  have  pretty  well  exhausted  the  case  on  behalf  of  the 
genuineness  of  the  wilL 

There  was  one  particularly  awkward  circumstance  of  which  no 
satisfactory  explanation  was  given,  nor  indeed  was  any  plausible 
explanation  suggested.  In  the  will  there  was  a  legacy  to  "my 
relative.  Job  Hamer,  Glasgow."  The  wiU  was  dated  October  1870. 
Job  Hamer  was  at  that  time  residing  in  Manchester ;  and  he  did 
not  go  to  Glasgow,  nor  indeed  had  he  any  intention  of  going  to 
Glasgow,  until  August  in  the  following  year. 

The  question  of  the  authenticity  of  the  will  could  easily  have 
been  settled  if  it  had  been  possible  to  call  the  instrumentary  wit- 
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nesses,  assuming  that  they  were  credible  witnesses.  Unfortunately 
for  the  person  propounding  the  will,  the  instrumentary  witnesses 
were  both  dead. 

The  history  of  the  dispute  as  to  the  succession  of  the  deceased  is 
a  curious  one,  and  cannot  be  thrown  out  of  view  in  considering  the 
question  of  the  authenticity  of  the  will — the  immediate  question 
for  the  determination  of  the  jury.  Naturally  enough,  the  counsel 
for  the  plaintifT  desired  the  jury  to  consider  nothing  but  whether 
this  will  was  in  the  handwriting  of  the  deceased.  But,  as  the 
learned  judge  observed,  this  could  not  be  treated  as  an  isolated 
circumstance ;  the  whole  circumstances  leading  up  to  the  produc- 
tion of  the  will  must  be  taken  into  consideration. 

The  alleged  testator  died  in  1879  possessed  of  real  property  to  the 
value  of  between  £20,000  and  £30,000,  and  personalty  to  the  amount 
of  £40,000.  He  left  no  very  near  relations.  After  his  death  diligent 
search  for  a  will  was  made  in  the  house  where  he  had  resided,  but 
nothing  of  the  kind  was  found.  What  papers  and  documents  were 
found  were  deposited  in  the  bank  with  which  the  deceased  had 
dealt.  Administration  of  the  personalty  was,  as  we  have  said,  granted 
to  Kothwell,  the  defendant.  The  plaintiff,  Baker,  and  one  Atherton 
each  claimed  the  real  property  as  heir-at-law.  Atherton  claimed 
his  descent  through  an  Alice  Fleming  or  Fairhurst.  On  being  in- 
formed of  this.  Baker  said  to  his  solicitor  there  had  been  no  Alice 
Fleming.  On  being  assured  that  there  had  been,  he  said  she  must 
have  been  illegitimate.  If  this  were  so,  of  course  Atherton's  claim 
was  bad.  Although  all  the  places  where  documents  were  likely  to 
be  found  had  been  searched  after  the  funeral,  and  all  the  documents 
found  had  been  removed,  curiously  enough  after  this  statement  by 
Baker  that  Alice  Fleming  must  have  been  illegitimate.  Baker  handed 
to  his  solicitor  a  paper  which  he  said  had  been  shaken  out  of  a 
family  Bible  which  had  been  found  in  a  chest  in  the  house  where 
the  deceased  had  resided.  On  this  paper  were  written  the  words 
"Ahce  Fleming,  otherwise  Fairhurst,  bom  October  16,  1756."  If 
this  statement  were  correct,  Alice  Fleming  must  have  been  born 
illegitimate,  because  it  was  admitted  that  her  father  was  not  married 
until  December  8, 1756;  and  of  course  she  must  have  remained  ille- 
gitimate, there  being  no  legitimation  'ptr  stibseqiiens  matrimonium  ill 
England.  The  opinion  of  counsel  was  taken  as  to  the  legal  effect  as 
eridence  of  such  a  document,  and  the  opinion  given  was  that  to  make 
it  evidence  such  an  entry  must  be  found  in  a  Bible  or  prayer-book 
coming  from  proper  custody.  Another  curious  discovery  thereafter 
occurred.  In  searching  an  old  flour-barrel  in  a  lumber-room  a 
prayer-book  was  found  with  various  entries  in  it,  headed  "  Richard 
Baker,  his  book,  1755;"  and  among  these  entries  was  this, 
"Alice  Fleming,  daughter  of  William  Fleming,  bom  October  16, 
1756."  Of  course  if  this  entry  were  admitted  as  evidence,  it  would 
also  have  proved  the  illegitimacy  of  Atherton's  ancestress.  The 
title-page  of  the  book  had  been  torn  off,  so  that  there  was  no 
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direct  proof  of  the  date.  But  in  the  prayers  for  the  Boyal  Family  the 
name  of  the  Dowager  Princess  of  Wales  did  not  occur,  and  she  did 
not  die  until  1772,  so  that  the  book  could  not  have  been  printed 
until  at  least  seventeen  years  after  the  entry  of  "  Sichard  Baker, 
his  book/'  bore  to  have  been  made.  There  was  another  awkward 
circumstance  in  connection  with  the  prayer-book.  The  book  had 
been  much  used,  and  the  knots  in  the  binding-thread  had  worn 
holes  through  several  of  the  leaves.  The  ink  of  the  writing  on  the 
edge  of  the  binding-thread  had  penetrated  through  several  of  the 
leaves — conclusive  proof  that  the  entries  had  been  made  when  the 
book  was  an  old  one,  and  not  till  a  considerable  time  after  not  only 
1755,  but  after  1772.  At  the  last  moment  it  was  suggested  on  the 
part  of  the  plaintiff  that  these  entries  might  have  been  copies.  But 
this  at  best  was  a  mere  conjecture,  and  there  were  too  many  ambi- 
guities about  the  case  to  warrant  the  jury  in  taking  a  view  which 
was  only  suggested  after  the  original  pretension  of  the  entries  to  be 
considered  a  contemporary  record  had  entirely  broken  down 

The  question  whether  Atherton  or  Baker  was  the  heir-at-law  was 
to  have  been  tried  at  the  Liverpool  Spring  Assizes.  By  another 
strange  coincidence,  just  a  few  days  before  the  trial  this  will  was 
discovered  in  rather  a  remarkable  maimer.  A  Mrs.  Baxter,  the 
wife  of  a  farm  servant  of  the  deceased,  who  at  the  time  occupied 
the  house  in  which  the  deceased  had  resided,  discovered,  or  said  she 
had  discovered,  the  will  in  question  in  a  space  over  the  ceiling  of 
the  room  in  which  the  deceased  used  to  sit.  Access  to  this  space 
was  obtained  by  a  hole  in  the  ceiling  through  which  the  lever  of  a 
steam-chum  passed.  The  will  was  found  wrapped  up  in  an  old 
newspaper,  along  with  a  copy  of  Lord  St  Leonards' "  Handy-Book  of 
Property  Law,"  which  appeared  to  have  been  made  use  of  in  executing 
the  wiU.  It  was  opportune  for  Baker  that  the  will  was  discovered 
just  before  the  trial,  which  would  have  determined  his  claim  to  be 
heir-at-law ;  for  by  it  the  whole  of  the  realty  was  left  to  hiuL 
There  were  legacies  to  Mrs.  Baxter  and  some  of  her  relatives. 
How  the  will  did  not  happen  to  be  found  until  so  shortly  before 
the  trial  was  rather  surprising.  Mrs.  Baxter  had  previously  fished 
out  some  knives,  forks,  and  spoons  from  this  recess  in  the  ceiling 
without  finding  any  trace  of  the  Handy-Book  or  the  will  By  a 
happy  thought,  just  before  the  trial,  Mrs.  Baxter  fancied  there 
might  be  a  will  in  this  recess,  got  her  father  to  make  a  hook  to 
explore  the  recess,  did  explore  it,  and  found  what  was  so  much 
desired  at  that  moment.  The  alleged  testator  was  not  a  secretive 
man,  and  it  was  singular  that  he  should  have  stowed  away  such  an 
important  document  in  a  place  where  nothing  but  the  mice  woald 
be  likely  to  find  it,  and  without  giving  a  hint  to  any  one  where  it 
was  to  be  found.  What  was  the  use  of  making  a  will  and  then 
secreting  it  where  it  was  extremely  unlikely  that  it  ever  would  be 
discovered  by  any  human  being  ?  At  the  last  moment  the  counsel 
for  the  plaintiff  abandoned  the  idea  that  it  was  the  testator  who 
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had  placed  the  will  in  this  recess  in  the  ceiling.  But,  as  the  pre- 
sidii^;  judge  remarked,  if  any  other  theory  was  to  be  put  forward, 
it  should  have  been  put  forward  at  an  earlier  period,  when  it  could 
be  tested  by  examination  of  the  witnesses ;  and  besides,  it  is  hardly 
fair  to  conduct  a  case  all  through  upon  a  certain  theory  and  then 
surrender  it  at  last.  Again,  what  other  theory  was  there  ?  Pro- 
bably the  surmise  was  that  the  woman  Baxter  had  found  the  will 
in  a  repository  and  had  kept  it  up  till  it  suited  herself  to  produce 
it  Considering  that  she  and  her  relatives  had  no  slight  pecuniary 
interest  in  the  will,  it  does  not  appear  what  interest  she  had  in 
concealing  it 

There  were  two  remarkable  things  in  the  csise.  Something  was 
always  being  found  in  the  very  nick  of  time,  precisely  at  the 
moment  when  it  was  wanted;  and  unluckily  some  defect  or 
mistake  was  always  being  found  in  that  something  which  pre- 
vented it  from  being  of  much  use.  When  it  was  desirable  to  show 
that  Alice  Fleming  was  illegitimate,  a  paper  containing  an  entry 
showing  that  she  was  bom  before  her  father  was  married  was 
shaken  out  of  a  family  Bibla  Unfortunately  a  writing  or  entry 
so  found  was  not  evidence.  When  it  became  known  that  to  be 
evidence  such  an  entry  would  require  to  be  in  a  Bible  or  a  prayer- 
book,  a  prayer-book  with  such  an  entry  was  found.  Unfortunately 
the  prayer-book  was  not  printed  until  long  after  the  time  when 
the  entry  bore  to  have  been  mada  Then  when  the  trial  of  the 
case  as  to  who  was  heir-at-law  was  about  to  come  on,  a  will  was 
found  which,  as  it  gave  all  the  realty  to  one  of  the  rival  claimants, 
rendered  it  unnecessary  for  him  to  risk  his  claim  to  the  estates  on 
his  being  able  to  show  that  he  was  nearest  in  propinquity  to  the 
deceased.  Unfortunately,  once  more,  there  was  a  little  mistake 
about  Job  Hamer,  which  rightly  or  wrongly  made  at  least  some  of 
the  jury  doubtful  about  the  genuineness  of  the  wilL 

The  case  seems  to  us  a  test  case  as  to  the  amount  of  weight  to 
be  given  to  evidence  from  similarity  of  handwriting  in  determining 
in  favour  of  the  genuineness  of  a  will  We  give  no  opinion  what- 
ever upon  the  question  whether  the  jury  were  right  or  wrong  in 
not  at  once  holding  the  will  genuine.  But  there  are  circumstances 
in  the  case — ^for  example,  the  description  of  Job  Hamer  as  "of 
Glasgow"  in  a  document  dated  October  1870,  when  that  descrip- 
tion could  not  apply  to  him  until  August  1871 — which  form  an 
objection  to  the  theory  that  the  will  was  genuine  which  we  do  not 
see  can  be  sunuounted  unless  some  explanation  were  offered  which 
was  not  offered,  and  which  indeed  was  not  even  suggested.  On 
the  other  hand,  the  evidence  as  to  handwriting,  although  about  as 
strong  as  strong  could  be  in  favour  of  the  theory  that  the  will  was 
genuine,  is  not  conclusive.  Evidence  ba  to  handwriting  is  extremely 
fallacious,  and  there  are  some  forgers  extremely  good  at  their 
trade.  In  the  case  of  Englemore  v.  Kingston  (8  Vesey,  473),  Lord 
Eldon,  commenting    on  the   uncertainty  and  untrustwortbiness 
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of  testimony  as  to  handwriting,  said :  ''  A  singular  circumstaace 
applicable  to  this  point  happened  to  me.  A  deed  was  tried  at 
Westnii  aster  throwing  a  good  deal  of  blot  on  the  persons  who 
obtained  it.  The  solicitor,  a  very  respectable  man,  said  he  felt 
satisfaction  that  there  were  respectable  witnesses.  One  was  the 
town-clerk  of  Newcastle,  and  I  was  the  other.  I  could  undertake 
to  a  certainty  that  the  signature  was  not  mine,  having  never 
attested  a  deed  in  my  life.  He  looked  back  to  my  pleadings ;  was 
sure  it  was  my  signature ;  and  if  I  had  been  dead,  would  have 
sworn  to  it  conscientiously."  Nay,  further,  the  imitation  of  hand- 
writing is  sometimes  so  adroit  as  to  deceive  not  only  persons  familiar 
with  the  handwriting,  but  even  the  person  whose  name  is  forged. 
The  factor  on  a  large  estate  had  a  clerk  possessed  of  a  wonderftd 
facility  for  imitating  handwriting.  The  factor  being  an  old  and 
infirm  man,  used  to  tell  the  clerk  to  sign  cheques  for  him,  which 
he  did  in  such  a  manner  that  nobody  could  tell  the  difference 
between  the  real  and  the  imitated  signature.  The  clerk  used  also  to 
amuse  himself  by  imitating  the  signature  of  his  master's  son.  The 
signatures  were  very  different,  one  being  in  the  shaky  writing  of 
an  old  and  infirm  man,  the  other  in  the  firm  hand  of  a  strong 
vigorous  young  man ;  but  both  were  so  perfect  that  neither  could 
distinguish  the  imitated  signatures  from  their  own.  One  very 
remarkable  instance  of  a  person  being  deceived  by  the  forgery  of 
his  own  signature  happened  in  Scotland  a  few  years  ago.  We 
can  vouch  for  the  truth  of  the  story.  The  agent  of  a  public  com- 
pany issued  some  forged  bills,  to  which  were  appended  the  names 
of  three  of  the  directors.  He  decamped,  but  was  caught  in  Paris. 
One  of  these  directors,  a  man  of  position  and  capacity,  a  magistrate 
of  a  northern  town,  was  certain  that  the  names  of  the  other 
directors  were  forged,  but  that  his  own  signature  was  genuine, 
although  he  could  not  imagine  when  or  how  he  had  come  to  sign 
the  biU.  The  director  went  to  Paris,  and  in  order  to  have  the 
culprit  removed  to  this  country  he  required  to  make  a  declaration 
before  a  magistrate.  He  swore  that  the  other  two  signatures 
were  forgeries,  but  that  his  own  signature — a  very  peculiar  signa- 
ture— was  genuine.  The  culprit,  who  knew  that  the  game  was  up 
and  had  no  objection  to  making  a  clean  breast  of  it,  was  very  much 
amused,  and  informed  the  excellent  magistrate  that  he  had  made 
a  mistake,  and  that  the  whole  of  the  signatures  were  forgeries. 
"But  how  did  you  manage  to  do  it?"  was  the  natural  inquiry. 
The  man  took  a  pen  and  a  piece  of  paper  and  without  a  moment's 
hesitation  scribbled  off  a  signature  which  the  victim,  if  he  had  not 
seen  the  act  done^  would  have  said  wsis  his  own. 

In  Scotland  the  Courts  have  for  long  placed  very  little  reliance 
upon  evidence  as  to  handwriting,  and  hardly  any  at  all  upon  the 
evidence  of  mere  "  experts."  Perhaps  it  would  be  more  correct  to 
say  that  the  judges  have  either  refused  to  receive  the  evidence  of 
experts,  or  have  intimated  that  such  evidence  would  produce  no 
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impiession  on  their  minds.  In  the  case  of  Amot  v.  Burt  (November 
14, 1872,  11  Macph.  62)  Lord  Moncreiff  said:  "  The  main  evidence 
on  this  point  is  from  the  comparison  of  handwriting.  So  far  as 
that  evidence  goes  it  may  show  that  the  signature  of  Wilson  [the 
alleged  testator]  to  the  alleged  forged  deed  is  not  Wilson's  ordinary 
signature.  But  comparatio  lUerarum  can  go  no  further.  I  should 
hesitate  to  go  simply  on  the  comparison  of  handwriting — a  kind  of 
evidence  which  often  leads  to  fallacious  results.  During  the  debate 
something  was  said  about  experts.  I  think  that  a  person  acquainted 
with  the  particular  handwriting  of  the  party,  or  even  an  ordinary 
person  unacquainted  with  it,  is  as  likely  to  ascertain  the  truth  of  the 
matter  as  those  witnesses  who,  looking  at  it  in  a  scientific  point  of  view, 
are  apt  frequently  to  exaggerate  small  distinctions.  Such  witnesses 
are  in  a  different  position  from  men  of  skill  in  such  matters  as 
chemical  and  mechanical  facts,  which  are  not  known  to  ordinary 
observers.  In  a  question  of  the  mere  identity  of  handwriting,  we 
ourselves  are  quite  able  to  judge."  In  the  case  of  Forster  v.  Forster 
(May  25, 1869,  7  Macph.  797),  in  which  the  question  was  whether 
a  written  declaration  of  marriage  was  forged  or  genuine.  Lord  Ard- 
miUan  observed :  *'  I  leave  altogether  out  of  view  the  testimony  of 
engravers,  who  were  not  previously  acquainted  with  the  writing  of 
the  defender,  and  spoke  only  to  their  opinion  on  comparison  of 
handwriting.  It  has  been  for  some  years  past  the  opinion  and 
practice  of  the  Court  that  evidence  by  comparison  of  writing  given 
by  persons  not  acquainted  with  the  handwriting  of  the  party  is 
most  unsatisfactory.  I  do  not  say  it  is  in  all  cases  absolutely  in- 
competent, but  I  am  clearly  of  opinion  that  it  cannot  be  relied  on. 
If  comparison  of  handwriting  is  to  be  considered  as  an  element  of 
proof,  which  I  do  not  dispute,  then  it  must  either  be  comparison  by 
those  who  know  the  handwriting  of  the  party  or  comparison  by  the 
Court  according  to  the  best  of  their  judgment  on  personal  examin- 
ation. The  testimony  of  engravers  or  men  of  skill,  suggesting 
minute  points  for  comparison  or  for  distinction,  is,  in  my  opinion, 
not  only  an  unsatisfactory  but  a  dangerous  species  of  evidence. 
Accordingly  I  leave  it  out  of  view.''  In  the  case  of  Beveridge 
(Ayr  Circuit,  October  6, 1860,  3  Irvine,  625)  the  Crown  counsel 
proposed  to  call  as  a  witness  to  prove  that  the  signature  to  a  bill 
was  a  foigery,  a  bank  official  who  had  never  seen  the  person  whose 
signature  was  alleged  to  be  forged  even  sign  his  name,  and  whose 
knowledge  was  derived  merely  from  having  previously  seen  cheques 
and  bills  signed  with  the  person's  name.  Lord  Deas  refused  to 
receive  the  evidence.  ''The  proposed  evidence,  like  that  of  an 
engraver,  was  merely  that  of  opinion.  Such  evidence  had  been 
found  of  no  use,  for  as  many  opinions  could  always  be  found  on  one 
aide  as  the  other.  Evidence  of  persons  who  had  frequently  seen 
the  man  write  would  have  been  received.  Evidence  to  be  had 
merely  camparcUiane  lUerarum  was  not  much  to  be  depended  upon, 
because  a  man's  signature  may  vary  very  much,  according  to  the 
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peculiar  circumstances  attending  their  respective  sabscription. 
Two  signatures  might  be  very  dissimilar,  and  yet  both  be  genuine." 
In  this  case  the  jury  were,  however,  allowed  to  look  at  the  sig- 
natures, and  form  their  own  idea  as  to  the  genuineness  of  the 
signature  alleged  to  be  forged.  In  Pollok  v.  Bums  (March  3, 1875, 
2  Bettie,  497),  a  case  in  which  it  was  alleged,  irUer  alia,  that  the 
signature  to  a  bill  was  a  forgery.  Lord  Oifford  observed:  ''The 
evidence  as  to  handwriting  is  unsatisfactory.  I  do  not  attach  much 
importance  to  the  absence  of  the  evidence  of  exx>ert8,for  such  evidence 
is  more  of  the  nature  of  argument  than  of  proof  All  they  can  do  is 
merely  to  point  out  resemblances  or  difierences  in  the  disputed  sig- 
nature as  compared  with  genuine  specimens  of  handwriting.  They 
afford  valuable  assistance  to  the  Court,  just  as  counsel  do;  but  this 
Court  must  itself  judge  comparatwne  literarum**  It  is  not  unworthy 
of  note  that  in  the  case  of  Amot  v.  Burt,  already  mentioned,  the  same 
learned  judge,  who,  as  Lord  Ordinary,  took  the  proof,  refused  to 
admit  the  evidence  of  ezperts."" 

Views  as  to  the  fallacious  character  of  evidence  of  handwriting, 
and  the  little  reliance  to  be  placed  on  experts,  equally  strong  as 
those  expressed  by  the  Scottish  judges,  have  been  expressed  by 
many  English  writers.  The  subject  was  an  unavoidable  subject  of 
discussion  in  the  controversy  as  to  the  authorship  of  the  letters  of 
Junius,  which  has  been  allowed  to  have  a  lull  for  some  years  past 
One  of  the  strong  points  for  fixing  the  authorship  on  Sir  Philip 
Francis  was  the  similarity  of  his  handwriting  to  that  of  Junius, 
although  the  latter  (in  the  Franciscan  view)  was  a  disguised  hand. 
On  this  subject  Mr.  Abraham  Hayward,  Q.C.,  in  his  pamphlet  ''More 
about  Junius ;  or.  The  Franciscan  Theory  Unsound,"  says :  "  We 
have  recently  shown  specimens  of  the  handwriting  of  Junius  and 
Francis  to  at  least  thirty  persons,  including  eminent  lawyers  and 
men  of  letters,  and  they  are  all  but  unanimous  that  there  is  no 
similarity.  We  speak  of  generic  character,  a  far  better  test  than 
the  comparison  of  separate  words  or  letters,  by  the  selection  of 
which  experts  (like  scientific  witnesses  before  a  committee)  com- 
monly contrive  to  make  out  a  plausible  case  for  either  sida  We 
are  not  aware  whether  any  of  the  fraternity  have  been  consulted 
on  this  occasion.  But  we  heard  the  late  Sir  William  Follett  relate 
that  in  a  celebrated  will  case,  having  been  instructed  by  his  brief, 
and  given  to  understand  in  consultation,  that  experts  would  be 
forthcoming  to  prove  that  the  will  was  in  the  handwriting  of  a 
particular  person,  he  was  subsequently  supplied  with  direct  unim- 
peachable evidence  that  it  was  in  the  handwriting  of  another."  Mr. 
Massey,  in  his  ''History  of  England  during  the  Beign  of  G^rge  IIL," 
says  (voL  L  p.  397) :  "  It  is  agreed  by  all  persons  who  have  had 
experience  in  trials  at  Nisi  I^us  that  there  are  few  questions  of 
fact  so  perplexing  as  the  identity  of  handwriting.  Witnesses  of 
intelligence  and  integrity  constancy  differ  in  opinion  as  to  whether 
'^  ^articular  paper  is  written  by  a  person  with  whose  handwritiog 
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they  are  familiar  from  habits  of  conjespondence,  or  from  having 
seen  him  write.  But  comparison  of  handwriting,  that  is,  collation 
of  one  paper  with  another  for  the  purpose  of  proving  that  both  are 
in  the  same  handwriting,  is  a  test  so  fallacious  that  it  is  utterly 
rejected  by  the  English  law  of  evidence."  This  last  statement 
never  was  quite  accurate,  and  is  entirely  inaccurate  now.  The 
volume  from  which  this  quotation  is  made  was  published  in  1855. 
The  statement,  no  doubt,  was  written,  and  it  may  have  been  printed, 
much  earlier — possibly  before  the  alteration  of  the  law  on  the  sub- 
ject in  1854  In  that  year  an  Act  (28  and  29  Vict.  c.  18)  was 
passed  which  (section  8)  altered  the  rule  of  the  common  law 
Courts,  and  permitted  the  comparison  by  witnesses  of  the  disputed 
writing  with  others  proved  to  be  genuine  to  the  satisfaction  of  the 
judge  at  the  trial  Before  that  Act  was  passed,  except  in  certain 
exceptional  cases,  comparison  of  handwriting  was  not  allowed  in 
the  common  law  Courts.  It  is  curious  to  find  this  species  of  evi- 
dence coming  into  fashion  in  England  just  as  it  was  going  out  of 
fashion  in  Scotland.  In  the  English  Ecclesiastical  Courts,  in  which 
all  cases  were  decided  without  the  aid  of  a  jury,  comparison  of  hand- 
writing was  always  allowed.  An  explanation  of  the  cause  of  this 
discrepancy  was  suggested  by  Lord  Kenyon  and  Lord  Eldon.  Lord 
Eldon  said :  "  There  is  a  principle  here  that  may  account  for  the 
difference  of  practice  in  the  Ecclesiastical  Courts  and  the  Courts  of 
Common  Law.  Suppose  some  of  the  jury  cannot  read,  how  can 
they  judge  of  the  similitude?"  (State  Trials,  vol.  xii.  p.  306.) 
Lord  Kenyon  made  a  similar  observation :  "  I  remember  Sir  Joseph 
Yates  once  very  well  said  that  all  evidence  ought  to  be  adapted  to 
those  who  are  to  try.  Proof  by  comparison  of  hands  would  be  no 
proof  to  a  juryman  who  could  not  read."  (State  Trials,  vol  ix.  p.  863.) 
On  the  value  of  evidence  as  to  handwriting  and  the  weight  to  be 
given  to  the  testimony  of  experts,  other  views  from  those  stated 
have  been  expressed,  and  it  is  fair  to  state  these  also.  One  of  the 
most  interesting  and  carefully-written  books  on  the  subject  of  hand- 
writing— the  most  interesting  and  carefully-written  book  we  have 
met  with  upon  the  subject — is  "  The  Handwriting  of  Junius  Profes- 
sionally Investigated.  By  Mr.  Charles  Chabot,  Expert.  With 
Preface  and  Collateral  Evidenca  By  the  Hon.  Edward  Twisleton," 
published  in  London  in  1871.  Mr.  Twisleton  procured  from  a 
granddaughter  of  Sir  Philip  Francis  a  letter-book  containing  forty- 
two  original  letters  of  Francis  to  his  brother-in-law,  or  to  his  wife, 
from  1767  to  1771  inclusive.  A  large  number  of  the  letters  and 
writings  of  Junius  are  now  in  the  British  Museum,  and  Mr.  Murray 
readily  gave  access  to  the  manuscripts  of  the  letters  of  Junius  to 
Mr.  Grenville,  now  in  his  possession.  Mr.  Twisleton  instructed 
Mr.  Chabot  to  submit  the  two  handwritings  to  a  careful  examina- 
tion, and  state  his  opinion  whether  the  letters  of  Francis  and  Junius 
were  in  the  same  hand.  The  materials,  it  will  be  seen,  were  ample. 
Mr.  Chabot  reported  that  he  was  decidedly  of  opinion  that  the  hand- 
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writing  was  the  same.  The  report  is  contained  iu  the  above-men- 
tioned work^  and  is  illustrated  with  very  numerous  facsimiles  of 
the  writings. 

In  his  report  Mr.  Chabot  says :  "  The  principles  which  imderlie 
all  proof  by  comparison  of  handwritings  are  very  simple,  and  when 
distinctly  enunciated,  appear  to  be  self-evident.  To  prove  that 
two  documents  were  written  by  the  same  hand,  coincidences  must 
be  shown  to  exist  in  them  which  cannot  be  accidental  To  prove 
that  two  documents  were  written  by  different  hands,  discrepancies 
must  be  pointed  out  in  them  which  cannot  be  accounted  for  by 
accident  or  by  disguise.  These  principles  are  easy  to  understand,  but 
to  exemplify  them  in  observations  is  by  no  means  always  easy." 

Mr.  Twisleton  strongly  dissents  from  Mr.  Hayward's  view  that 
the  ''  generic  character "  of  the  writing  is  the  only  safe  test,  and 
that  small  peculiarities,  such  as  the  formation  of  particular  letters, 
are  valueless  as  evidence.  And  he  instances  as  striking  proofs 
of  the  value  of  attending  to  these  minor  peculiarities  some 
instances  of  similarity  in  that  respect  between  the  writings  of 
Francis  and  those  of  Junius  which  Mr.  Chabot  had  discovered,  and 
which  aided  him  in  coming  to  the  conclusion  to  which  he  did 
coma  "The  i  turned  upside  down,  the  addition  made  to  the 
letter  t  which  has  the  effect  of  converting  it  improperly  into  a 
capital  letter,  and  the  peculiar  mark  of  abbreviation  for  the  words 
'Cavendish'  and  'February'  are  each  independent  of  generic 
character.  The  same  is  true  of  Francis'  peculiarity  ...  in  forming 
the  letter  h  without  a  loop  after  the  letter  s,  although  he  formed 
it  with  a  loop  habitually  under  other  circumstances.  This  singu- 
larly fine  observation  of  Mr.  Chabot  has  absolutely  nothing  to  do 
with  generic  character"  (Preface,  p.  72). 

We  think  that  great  care  is  to  be  taken  in  drawing  an  inference 
fix)m  the  presence  or  absence  of  a  small  peculiarity,  say,  in  the 
formation  of  a  letter  in  the  documents  with  which,  say,  a  disputed 
deed  is  being  compared.  One  thing  ought  to  be  kept  particularly 
in  view  in  such  a  case,  that  is,  the  number  of  documents  which  you 
have  before  you  as  materials  for  comparison.  There  are  certain 
variations  in  forming  letters  that  one  rarely  makes,  but  which 
one  does  make.  Suppose  such  a  variation  did  occur  in  the  allied 
forged  signature,  and  there  happened  to  be  no  admittedly  genuine 
document  submitted  to  the  expert,  or  perhaps  no  such  document 
extant,  which  afforded  an  example  of  this  variation,  almost  cer- 
tainly the  expert  would  take  this  circumstance  as  conclusive  evi- 
dence of  forgery.  We  remember  a  will  case  in  which  a  person 
familiar  with  the  signature  of  the  alleged  testator  deponed  that  in 
his  opinion  the  signature  to  the  will  was  a  forgery.  On  being 
asked  to  give  his  reasons,  he  stated  as  one  of  these  that  there  was 
a  slight  loop  in  the  letter  I  of  the  signature,  which  did  not  exist  in 
any  admittedly  genuine  signature.  On  being  shown  an  admittedly 
genuine  signature,  product  in  process  for  the  purpose  of  compari- 
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son,  the  witness  had  to  own  that  in  that  signature  there  was  the 
same  variation.  This,  of  course,  destroyed  the  value  of  his 
evidence.  If  we  recollect  rightly,  there  was  only  one  admittedly 
genuine  signature  where  this  variation  occurred.  Suppose  this 
particular  document  had  not  been  recovered  or  not  examined  with 
sufficient  care,  the  conclusion,  so  far  as  this  particular  matter  went, 
would  have  been  that  the  will  was  forged.  On  the  other  hand,  the 
presence  in  the  disputed  signature  of  an  unusual  variation  admitted 
to  have  occurred  in  the  genuine  writings,  does  not  prove  the  signa- 
ture in  dispute  to  be  genuine.  This  is  just  one  of  those  Uttle 
matters  of  which  an  adroit  forger  takes  advantage. 

Mr.  Twisleton  naturally  enough,  having  employed  an  expert, 
stands  up  for  the  value  of  the  methods  employed  by  experts  and  of 
the  results  of  their  inquiries : — 

It  sometimes  happens  that  it  is  impossible  to  detect  the  author  of  anony- 
mous letters  or  of  a  forged  signature,  except  by  a  comparison  of  handwritings. 
A  bad  and  base  man  may  successfully  have  taken  such  precautions  that  no 
human  eye  saw  his  hand  while  it  was  penning  a  particular  document,  and 
that  no  external  evidence  is  in  existence  to  trace  that  document  into  his  pos> 
session.  In  such  a  case,  everything  in  a  trial  may  depend  on  the  special 
knowledge  which  is  brought  to  bear  on  the  internal  evidence  of  the  document 
itself  by  the  advocates,  the  jury,  and  the  judge.  From  ignorance  of  the  subject 
an  advocate  sometimes  does  not  ask  the  proper  questions  of  an  expert,  whose 
evidence  is  fsivourable  to  his  cause.  From  similia  ignorance  an  advocate  on  the 
other  side  is  frequentlv  driven  into  the  subterfuge  of  declaiming  against  experts, 
when,  if  he  had  a  little  knowledge  of  the  subject,  he  might  weaken  the  force  of 
adverse  evidence  bv  two  or  three  reasonable  objections.  And  if  in  a  trial  either 
the  iudge  or  a  single  prejudiced  juryman  held  the  opinion  that  no  certainty 
could  TO  arrived  at  by  comparison  of  handwritings,  or  tiiat  in  such  comparison 
it  was  a  better  test  to  look  to  general  character  than  to  individual  letters,  there 
might  easily  be  an  absolute  miscarriage  of  justice. 

Mr.  Twisleton  further  says :  "  The  word  '  expert '  is  often  used 
very  loosely.  It  is  frequently  used  to  designate  lithographers  or 
gentlemen  con{iected  with  banks,  who  come  forward  as  witnesses 
once  or  twice  in  their  lives  to  express  their  belief  that  a  particular 
document  was  or  was  not  written  by  a  certain  individual  The 
word  has  then  a  very  different  meaning  from  that  of  general  experts 
in  handwriting  recognised  as  such  in  courts  of  justice  like  Mr. 
Chabot  and  Mr.  Nethercliffe.  .  .  .  During  the  last  fifty  years  the 
number  of  such  experts  in  London  has  been  very  few,  and  there  are 
only  two  such  experts  in  practice  now.  Hence  tales  about  experts 
should  be  received  with  distrust,  unless  names  and  particulars  are 
mentioned,  so  that  it  may  be  ascertained  in  what  sense  the  word 
'expert'  is  used."  All  which  just  comes  to  this,  that  there  are 
experts  and  experts,  just  as  there  are  mad  doctors  and  mad  doctors. 
A  person  who  gives  his  whole  attention  to  the  comparison  of  hand- 
writing will,  easteris  paribus^  be  a  better  judge  than  a  lithographer 
irho  only  gives  occasional  attention  to  the  subject.  But  they  are 
both  experts.  They  pursue  the  same  methods  and  their  evidence 
is  subject  to  the  same  kind,  if  not  the  same  amount,  of  qualification. 
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And  it  woidd  seem  that  they  are  liable  to  the  same  mistakes. 
There  are,  according  to  Mr.  Twisleton,  only  two  experts  worthy  of 
the  name  in  London,  only  two  tip-top,  mngrt  azul  experts.    These 
are  evidently    Mr.    Chabot    and  Mr.  Nethercliffe.      Both  were 
examined  in  this  case  of  Baker  v.  BcthukU.    One  said  the  will  was 
genuine  and  the  other  said  it  was  not.     One  or  other  must  have 
been  mistaken.    What  better  was  the  case  of  having  the  two  great 
and  only  experts  ?    You  might  just  as  well  have  had  a  pair  of  en- 
gravers.   One  would  have  said  one  thing,  and  the  other  the  opposite. 
Mr.  Twisleton  refers,  as  a  proof  of  the  value  of  comparison  of 
handwriting,  to  the  Matlock  Will  case  {CresswM  v.  Jaehan),  tried 
before  Lord  Chief-Justice  Cockburn  and  a  jury  in  1864^  where 
three  codicils  to  a  will  were  held  to  be  forgeries.    The  writing  of 
the  codicils  and  some  interlineations  on  the  will  presented  a  marked 
dissimilarity  to  the  writing  of  the  will,  a  holograph  wilL    Some 
remarks  of  the  Chief- Justice  in  his  charge  are  worthy  of  attention: 
"The  first  thing  that  strikes  me  is  the  correspondence  between 
the  handwriting  of  the  interlineations  and  the  codicils,  and  the 
entire  difference  between  that  handwriting  and  that  of  the  will 
The  difference  is  so  marked  that  at  first  sight  it  appears  a  most 
unblushing  forgery.     But  then  the  testator  wrote  different  hands; 
and  there  are  documents  produced  in  which  his  hand  more  re- 
sembles that  of  the  codicils.    The  man  who  is  supposed  to  have 
forged  them,  if  they  were  spurious,  had  been  for  many  years  copying 
for  the  testator,  and  was  able  to  write  very  much  like  him  in  the 
more  business  hand  in  which  the  codicils  are  written.    The  ques- 
tion naturally  suggests  itself  why  the  testator  should  have  written 
interlineations  and  codicils  in  a  hand  so  unlike  that  of  his  will 
But  if  the  codicils  are  forged,  there  would  be  an  obvious  reason 
why  the  forger  should  write  them  in  the  hand  more  easy  to  imitate 
But  above  all  there  is  the  marked  difference  between  the  genuine 
signatures  of  the  testator  and  the  codicils.    Further,  we  have  had 
the  advantage  of  the  evidence  of  a  skilled  and  experienced  witness, 
a  gentleman  of  remarkable  intelligence,  Mr.  Chabot ;  and  although 
professional  evidence  is  to  be  received  with  some  distrust,  yet 
within  proper  limits  it  is  of  great  value,  and  its  great  value  in 
cases  of  this  kind  is  that  experience  and  skill  and  science  detect 
disparities  which  elude  the  common  observation,  and  yet  are  most 
observable  when  pointed  out.    He  points  out  that  the  testator's 
signature,  in  the  first  place,  is  remarkable  for  ease  and  freedom, 
whereas  the  signatures  to  the  codicils  are  strained,  and,  as  he  says, 
*  rather  drawn  than  written.'    There  may  be  the  form  of  the  letters, 
but  not  the  freedom ;  there  is  the  body,  not  the  spirit  of  the  signa- 
ture.   Then  as  to  the  body  of  the  writing,  the  evidence  of  Chabot 
was  strong,  and  it  was  that  there  were  characteristic  habits  of 
handwriting  of  the  testator  which  were  seen  in  the  will  but  not  in 
the  codicils,  and  certain  characteristic  habits  of  Else  [the  allied 
forger]  which  were  seen  in  the  codicils  but  not  in  the  wilL" 
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We  do  not  think  this  Matlock  case  proves  much  as  to  the  value 
of  comparison  of  handwriting  as  a  test  of  genuineness  in  the 
general  case.  It  seems  to  us  that  all  that  this  case  shows  is  that  the 
foTgeiy  had  heen  remarkably  clumsily  done.  If  there  is  a  gross 
and  palpable  dissimilarity  between  the  writing  alleged  to  be 
forged  and  the  admittedly  genuine  writing,  that  may  be  very  good 
evidence  of  forgery.  But  it  is  a  very  different  thing  to  say  that  a 
complete  similarity  is  conclusive  evidence  of  genuineness. 

D.  C. 


SOME  CASES  EEGARDING  THE  CONSTEUCTION 
OF  STATUTES  CONSIDEEED. 

The  effect  of  the  preamble  of  a  repealed  Act. — The  preamble  of  the 
Bankers'  Books  Evidence  Act,  1876  (39  and  40  Vict.  c.  48),  stated 
that  it  was  "  expedient  to  facilitate  the  proof  of  the  transactions 
recorded  in"  bimkers'  '^ ledgers  and  account-books.'*  This  Act  was 
repealed  by  the  Bankers'  Books  Act,  1879  (42  and  43  Vict  c.  11). 
The  new  Act  provided  (section  3)  that  a  copy  of  any  entry  in  a 
bankers  book  should  in  all  legal  proceedings  be  received  as  prima 
facie  evidence  of  such  entry,  and  of  the  matters,  transactions,  and 
accounts  therein  recorded. 

In  Harding  v.  WUliams  (April  6, 1880,  L.  R  14  Ch.  Div.  197) 
copies  of  entries  in  the  books  of  a  bank  where  the  defendant  kept 
a  banking  account  were  sought  to  be  made  evidence  against  the 
plaintiff.  It  was  naturally  enough  objected  that  the  originals  not 
being  evidence  against  hun,  it  could  not  have  been  intended  by 
the  Act  to  make  the  copies  evidence  against  him.  The  Act  did 
not  make  the  entry  evidence  against  everybody  and  of  everything : 
it  only  made  the  co^y  prima  fade  evidence  of  the  entry. 

Mr.  Justice  Fry  held  that  the  copies  of  the  entries  relative  to 
the  defendant's  transactions  were  evidence  against  the  plaintiff. 
According  to  this  decision,  the  matter  stands  in  this  way.  The 
entries  in  the  banker's  books  themselves  are  not  evidence  against 
the  plaintiff,  but  the  copies  of  these  entries  are.  Mr.  Justice  Fry 
said  the  words  we  have  quoted  from  the  third  section  '*  are  wide 
enough  to  make  the  copies  evidence  against  any  one."  We  should 
have  been  inclined  to  say  that  the  meaning  of  this  3rd  section 
was  simply  this,  that,  to  save  the  trouble  of  producing  the  banker's 
books,  certified  copies  of  the  original  entries  shall  be  evidence  of 
the  transactions  so  far,  but  only  so  far  as  these  original  entries  are, 
that  is  to  say,  evidence  of  the  transactions  so  far,  and  only  so  &r 
as  the  parties  making  the  entries  or  on  whose  behalf  the  entries 
are  made  are  concerned. 

The  reason  which  the  learned  judge  gave  for  the  decision  is  even 
more  curious  than  the  decision  itself.    The  Act  of  1879  ''  repeals 


422  CONSTRUCTION  OF  STATUTES. 

the  previous  Act  of  1876,  the  preamble  of  which*  showed  that  it 
had  two  objects  in  view :  to  render  the  entries  in  bankers'  books 
admissible  in  evidence,  and  to  enable  copies  of  the  entries  to  be 
used  instead  of  producing  the  originals.  The  reasons  mentioned  in 
the  preamble  of  that  Act  are  of  equal  force  now."  These  reasons 
were  of  equal  force  before  either  of  these  Acts  were  passed ;  but 
would  that  have  been  a  reason  for  holding  the  law  to  be  as  an  Act  of 
Parliament  has  made  it,  supposing  the  Act  had  never  been  passed? 

At  best,  it  seems  to  us  that  the  preamble  of  a  repealed  Act  is 
nothing.  The  preamble  of  a  repealed  Act  explains  the  object  and 
intent  of  that  Act ;  but  surely  it  cannot  explain  the  object  of  a  new 
Act  and  one  which  it  has  been  thought  necessary  to  substitute  for 
it  Nay  more,  the  fact  that  it  has  been  thought  necessary  to  repeal 
an  Act  has  some  significance  in  considering  the  object  and  intent 
of  the  Act  substituted,  for  it  There  must  have  been  some  reason 
for  repealing  the  first  Act  When  an  Act  is  repealed,  we  cannot 
think  that,  so  far  as  the  statute  law  and  its  interpretation  are  con- 
cerned, the  reasons  stated  in  its  preamble  are  of  equal  force  now. 
And  when  we  find  not  only  that  in  the  new  Act  there  is  no  preamble 
similar  to  the  preamble  in  the  first  Act,  but  that  there  is  no  provision 
in  the  sections  of  the  new  Act  carrying  out  one  of  the  alleged  objects 
of  the  first  Act,  viz.  to  "  render  the  entries  in  bankers'  books  admis- 
sible as  evidence,"  it  is  impossible  to  avoid  the  reflection  that  one 
object  intended  by  the  former  Act  has  not  been  intended  by  the 
new  Act  Consequently  any  reference  to  the  preamble  of  the 
former  Act  is  misleading.  It  seems  to  us  probable  that  the  object 
of  repealing  the  Act  of  1876  and  substituting  for  it  the  Act  of  1879 
was  just  this.  There  was  a  provision,  couched  in  ambiguous  terms, 
making  entries  in  bankers'  books  admissible  as  evidence,  which 
provision  might  have  been  read  so  as  to  mean  that  they  were  to  be 
admissible  as  evidence  against  any  one.  This  was  thought  to  go  too 
far,  and  more  correct  provisions  were  substituted.  The  Legislature 
may  gain  more  sense  by  experience,  but  Mr.  Justice  Fry  seems 
determined  not  to  let  them.  The  Legislature  may  repeal  a  preamble 
if  they  choose,  but  they  are  still  to  be  bound  by  it 

Another  decision  involving  the  same  question,  but  in  terms 
directed  to  the  consideration  of  another  important  matter,  the  effect 
of  the  preamble  to  a  paiiicular  section,  may  here  be  mentioned. 

The  Act  14  Geo.  III.  c.  78,  was  originally  purely  a  metropolitan 
Act  The  preamble  states  that  "  Whereas  an  Act  of  Parliament 
made  and  passed  in  the  twelfth  year  of  his  present  Majesty's  reign, 
intituled  '  An  Act  for  the  better  regulation  of  Buildings  and  Party 
Walls  within  the  Cities  of  London  and  Westminster,  and  the 
Liberties  thereof,  and  other  the  Parishes,  Precincts,  and  Places  in 
the  Weekly  Bills  of  Mortality,  .  .  .  and  for  the  better  preventing 
of  Mischiefs  by  Fire  within  the  said  Cities,  Liberties,  Parishes,  Pre- 
cincts, and  Places,'  hath  been  found  insufficient  to  answer  the  good 
purposes  intended  thereby :  And  whereas  it  may  tend  to  the  safety 
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of  the  inhabitants,  and  prevent  great  inconveniences  to  builders, 
and  workmen  employed  in  buildings,  within  the  said  cities,  .  .  . 
if  the  regulations  contained  in  the  said  Act  were  repealed  and 
other  regulations  and  provisions  respecting  such  buildings  were 
established  by  law,"  etc.  The  88rd  section  of  the  Act  provided 
that "  in  order  to  deter  and  hinder  ill-minded  persons  from  wilfully 
setting  their  house  or  houses  or  other  buildings  on  fire  with  a  view 
of  gaining  to  themselves  the  insurance  money,  whereby  the  lives 
and  fortunes  of  many  families  may  be  lost  or  endangered,  be  it 
farther  enacted"  that  the  directors  of  fire  insurance  offices  are 
**  authorized  and  required,  upon  the  request  of  any  person  or  per- 
sons interested  in,  or  entitled  unto  any  house,  etc.,  burned  down  or 
damaged  by  fire,  to  cause  the  insurance  money  to  be  laid  out  and 
expended  so  far  as  the  same  will  go  towards  rebuilding,  reinstating, 
or  repairing  such  house  or  houses  or  other  buildings  so  burned 
down,  demolished,  or  damaged  by  fire." 

The  Metropolitan  Building  Act,  1844  (7  and  8  Vict  c.  84),  re- 
pealed generally  the  Act  14  Geo.  III.  c.  78,  but  it  excepted 
sections  83  and  84  from  this  repeal  The  Metropolitan  Building 
Act,  1855  (18  and  19  Vict.  c.  122),  repealed  the  Act  of  1844,  but 
provided  that  the  excepted  sections  should  remain  in  full  force. 

In  the  case  of  In  re  Gordy,  ex  parte  Barker  (34  L.  J.  (Bank)  1), 
the  question  was  considered  whether  section  83  of  14  Geo.  III.  c. 
78,  was  now  of  general  application,  or  whether  its  application  was 
still  confined  to  the  metropolia  Lord  Westbury,  sitting  as  Chan- 
cellor, held  that  it  was  of  general  application.  "  There  is,"  said  his 
Lordship,  **  a  preamble  affixed  to  the  whole  statute,  which  is  limited 
and  defined,  or  rather  which  limits  the  applicability  of  the  statute 
within  certain  local  boundaries.  .  .  .  But  when  we  approach  the 
83rd  section,  we  find,  in  the  first  place,  that  the  enactment  therein 
contained  is  heralded  by  a  particular  preamble  of  its  own,  which 
preamble  recites  a  general  and  universal  evil  as  being  the  occasion 
of  its  passing.  I  think,  therefore,  the  just  conclusion  is  that  this 
enactment  is  intended  to  be  general,  and  is  intended  to  meet  a  general 
and  not  a  local  evil ;  and  therefore  to  any  argument  derived  from  the 
general  preamble  to  the  statute  I  oppose  the  particular  preamble  of 
the  section,  which  special  preamble  refers  to  a  universal  evil  as  the 
reason  for  that  enactment  We  should  be  prepared,  therefore,  to 
infer  from  the  statement  of  a  general  evil  which  the  Legislature  was 
desirous  to  redress,  this  consequence — that  the  enactment  would,  in 
fact,  be  coextensive  with  the  evil  stated  to  be  intended  to  be  redressed; 
.  .  .  and  that  general  inference  is  confirmed  by  the  language  of 
the  enactment  itself,  which  is  in  itself  general,  and  does  not  contain 
the  words  '  within  the  limits  aforesaid ' "  (which  had  occurred  in 
previous  sections).  "  I  find,  therefore,  in  the  language  of  this  par- 
ticular section,  enough  to  enable  me  to  arrive  at  the  conclusion 
that  it  is  intended  to  be  general  and  universal" 

We  agree  with  Lord  Westbury  in  thinking  that  as  the  statute 
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now  stands  the  83rd  section  is  of  general  applicability,  and  is  not 
confined  to  the  metropolis.  Bulf  we  think  that  his  Lordship's 
reasoning  is  far  from  being  correct  He  seems  to  have  hit  upon 
a  bad  reason  when  a  good  one  was  staring  him  in  the  face.  The 
geilerality  of  the  reason  stated  in  a  particular  section  must  be  taken 
in  connection  with  the  limited  scope  of  the  Act  as  set  forth  in  the 
preamble  of  the  Act.  The  extent  in  point  of  locality  of  the  appUca- 
bility  of  a  provision  in  a  section  is,  it  seems  to  us,  to  be  detennined 
not  by  the  reason  for  making  it  stated  in  the  section,  but  by  the 
scope  of  the  Act  as  expressed  in  the  preamble  of  the  Act  If  the 
Act  is  of  limited  application,  the  fact  that  the  reason  given  for  mak- 
ing a  certain  provision  is  a  general  one,  may  be  a  good  ground  for 
urging  that  the  scope  of  the  Act  should  be  extended,  but  is  sniely 
not  a  reason  for  holding  that  its  scope  is  extended. 

The  true,  and,  as  we  think,  a  conclusive  ground  for  holding  that 
the  provision  of  section  83  of  the  Act  14  Oeo.  III.  c.  78,  is  now  of 
general  application  is  this,  that  the  whole  of  the  Act,  preamble  and 
all,  except  sections  83  and  84,  has  been  repealed  by  subsequent 
statutes.  The  preamble  which  refeired  to  the  metropolis  no  longer 
exists  on  the  Statute-Book.  All  of  the  original  Act  that  remains 
on  the  Statute-Book  are  sections  83  and  84,  which  are  expressed  in 
general  terms  and  make  no  reference  to  the  metropolis.  What  we 
have  to  regard  is  not  what  provisions  were  on  the  Statute-Book, 
but  what  provisions  are.  The  parts  of  the  Act  which  have  been 
repealed  are,  for  all  practical  purposes,  as  if  they  had  never  been. 
The  case  is  just  the  same  as  if  the  whole  Act  had  been  repealed,  and 
a  new  Act  passed  in  the  same  teims  as  sections  83  and  84  of  the 
old  Act 

Of  course  it  cannot  be  said  that  because  the  Act  of  1844,  which 
repealed  almost  the  whole  of  the  Act  14  Geo.  III.  c.  78,  has  itself 
been  repealed  by  the  Act  of  1856,  the  preamble  of  14  Geo.  IIL  c. 
78,  revives.  By  13  and  14  Vict  c.  21  (commonly  called  Lord 
Brougham's  or  Lord  Somilly's  Act),  section  5,  it  is  provided  that 
where  any  Act  repealing  in  whole  or  in  part  any  former  Act  is  itself 
repealed,  such  last  repeal  shall  not  revive  the  Act  or  provisions  before 
repealed,  unless  words  be  added  reviving  such  Act  or  provisions. 

{To  be  continued.) 


(To  the  Editor  of  the  "  Jowmal  of  Jwiipntdence,**) 
MAEMAGE  BY  HABIT  AND  EEPUTE. 

Sib, — I  do  not  think  that  even  Lord  Fraser  could  better  define  the 
law  of  Scotland  on  the  subject  of  proving  marriage  by  habit  and 
rqnUe  than  in  the  following  sentences : — 
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''According  to  the  Eoman-Dutch  law  there  is  a  presumption  in 
favour  of  marriage  rather  than  of  concubinage. 

"According  to  the  law  of  Ceylon,  as  in  England,  where  a  man 
and  woman  are  proved  to  have  lived  tc^ether  as  man  and  wife,  the 
law  will  presume,  unless  the  contrary  be  clearly  proved,  that  they 
were  living  together  in  consequence  of  a  valid  marriage,  and  not  in 
a  state  of  concubinage/' 

These  words  are  quoted  from  the  rubric  of  the  case  Aronegary 
y.  Vaigaiie  (L.  R  6  App.  Cas.  p.  364)  decided  by  the  Judicial  Com- 
mittee of  the  Privy  Council  on  appeal  from  Ceylon  on  the  4th 
February  1881. 

This  case  strongly  corroborates  the  remarks  on  the  subject  in 
the  current  number  of  the  Journal  of  Jurisprudence,  and  leads  one 
to  reflect  that  if  English  lawyers  and  newspaper  writers  would 
learn  their  own  laws  before  heaping  abuse  upon  the  laws  of  other 
countries,  the  public  would  be  spared  some  reading. — I  am,  etc. 

SCOTUS. 
18^  July  1881. 
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Institutes  de  Oaius.  Sixifeme  Edition  (I**-  Fran^aise),  d'apr^  TApo- 
graphum  de  Studemund.  .  .  .  Par  Ernest  Dubois,  Professeur 
k  la  Faculty  de  Droit  de  Nancy.     Paris,  1881. 

This  edition  of  Gains  professes  to  present  a  more  exact  reproduc- 
tion of  the  text  of  the  Verona  manuscript,  according  to  Stude* 
mund's  Apograph,  than  any  of  its  predecessors.  The  MS.,  as  every 
one  knows,  is  unfortunately  very  defective.  Not  only  are  a  few 
leaves  amissing,  but  some  of  the  extant  pages  are  illegible ;  while 
the  number  of  passages  of  shorter  length,  varying  from  a  word  or 
two  to  a  score  of  lines,  that  are  in  the  same  condition,  is  deplor- 
ably large.  Extracts,  avowedly  from  the  Institutes  of  Gains,  in  the 
collection  known  as  the  Collatio  and  the  Digest,  as  well  as  what 
may  reasonably  be  taken  to  be  reproductions  in  the  Institutes  of 
Justinian,  have  enabled  the  editor  in  some  measure  to  fill  up  the 
laeuruB  of  the  MS.  Yet  far  from  completely.  There  still  remain 
many  that  can  be  filled  only  from  conjecture — a  few  that  even 
the  boldest  of  editors  has  not  ventured  to  attempt  to  restore.  The 
publication  of  Studemund's  Apograph  in  1874  proved  that  in 
many  instances  the  earlier  conjectural  readings  had  been  wide  of 
the  mark;  his  revision  of  the  MS.  has  both  diminished  the 
frequency  of  occasion  for  them,  and  caused  subsequent  editors  to 
he  more  cautious  in  indulging  their  fancies  in  this  direction.  M. 
Dubois  is  of  opinion,  however,  that  even  the  most  cautious  of  them 
— viz.  Studemund  himself,  in  concert  with  Veriiger  in  1877,  and 
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Muirhead  in  1879 — ^have  not  been  cautious  enough;  that  they 
have  incorporated  in  the  text  of  their  editions  words  that  are  not 
in  the  MS.  (as  represented  in  the  Apograph),  and  that  have  no 
warrant  beyond  reasonable  probability.  While  recognising  that  in 
such  cases  attention  is  usually  called,  either  in  footnotes  or  by 
peculiarity  of  type,  to  the  fact  that  such  passages  are  not  in  the 
MS.,  but  are  only  conjectural  restitutions,  M.  Dubois  stiU  takes 
exception  to  the  practice ;  being  of  opinion  that  the  text  of  any 
edition  should  contain  nothing  but  what  can  be  read  on  the  pages 
of  the  MS.,  and  that  all  reconstructions  of  laeuruB,  or  passages  that 
are  illegible,  should  be  relegated  to  footnotes. 

It  was  this  idea  that  induced  M.  Dubois  to  prepare  the  edition 
now  before  us.  There  is  much  to  be  said  for  it ;  but  more,  we 
think,  in  theory  than  in  practice.  The  MS.  is  fall  of  abbreviations, 
a  single  letter  often  doing  duty  for  eight  or  ten ;  it  is  overran  with 
clerical  errors — ^words  misspelt,  words  omitted,  words — even  lines 
— ^repeated.  To  be  true  to  his  theory,  M.  Dubois  ought  to  have 
reproduced  all  the  contractions,  and  retained  in  his  text  all  the 
clerical  mistakes.  He  wisely,  however,  sacrifices  theory  to  utility, 
prints  the  abbreviated  words  in  full,  and  corrects  what  are  mani- 
fest errors  of  the  scribe.  But  is  not  this,  after  all,  just  conjectural 
emendation  ?  and  is  not  the  difference  between  him  and  other 
editors  merely  one  of  degree  ?  When  he  introduces  into  his  text, 
on  the  authority  of  the  Collatio,  or  the  Digest,  or  the  Institutes  of 
Justinian, — stiU  more,  when  he  borrows  from  the  West-Gothic 
Epitome  of  Gains,  which  is  notoriously  only  a  paraphrased  abridg- 
ment of  the  genuine  work,  or  from  Theophilus,  whose  paraphra^ 
is  not  of  Gains,  but  of  the  Institutes  of  Justinian, — is  he  not  again 
plajring  fast  and  loose  with  his  theory  ?  No  doubt  he  indicates 
all  those  liberties  taken  with  the  text  as  it  exists  in  the  Verona 
MS.  by  italic  type,  or  by  single,  double,  or  triple  marks  of  paren- 
thesis, accompanied  with  references  in  the  footnotes  to  the  actual 
state  of  the  MS.,  and  the  sources  from  which  he  has  reformed  it; 
but  it  is  conjectural  reconstruction  notwithstanding,  and  incor- 
porated in  the  text  instead  of  embodied  in  the  notes.  He  is  truer 
to  his  theory  in  dealing  with  those  passages  that  Studemund  him- 
self has  been  unable  to  decipher,  but  that  are  nevertheless  inserted 
in  the  Apograph  on  the  strength  of  the  statements  of  Goschen  and 
Bluhme  that  they  had  been  read  by  them,  or  by  one  or  other  of 
them;  M.  Dubois,  on  the  ground  of  the  unreliableness,  at  all 
events,  of  Bluhme's  readings,  puts  such  words  or  sentences  in  the 
footnotes,  and  replaces  them  in  the  text  within  ( — )  or  [ — ]  (the 
conventional  marks  used  by  him  to  indicate  words  put  in  the 
Apograph  solely  on  the  authority  of  those  two  editors  respectively). 

The  work  is  done  by  M.  Dubois  with  great  fidelity  to  the  plwi 
he  had  laid  down  for  himself,  and  to  critical  students  of  Gaius 
the  result  must  be  very  welcome.  But  we  question  whether  for 
ordinary  reading,  or  ordinary  college  use,  the  text  of  M,  Dubois 
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will  be  so  generally  acceptable  as  tbe  freer  one,  say,  of  Veriiger  and 
Stademund.    Take  as  an  illustration  section  270  of  book  ii : — 

270.  Item  intestatus  merituroa 

(— )  hcui  rebnq  (--)  [— ] 
[ — J  rtnon  p  [ — J. 


Six  footnotes  explain  this  sentence,  the  last  of  them  stating  that 
since  Stiidemund's  revision  all  editors  concur  in  rendering  it  thus : 
*"  Item  intestatus  meriturus  potest,  ab  eo  ad  quern  bona  ejus  perti- 
nent, fidei-commissum  alicui  relinquere ;  cum  alioquin  ab  eo  legari 
non  possit." 

If  all  this  has  not  been  read  by  Studemund,  what  he  failed  to 
read  is  said  to  have  been  read  in  part  by  Goschen,  in  part  by 
Blubme ;  there  is  strong  internal  evidence  in  favour  of  the  correct- 
ness of  their  reading;  and  we  cannot  help  thinking  that  the 
majority  of  students  would  prefer  to  have  it  in  full  in  the  text, 
leaving  it  to  be  explained  in  the  notes  that  to  a  great  extent  it 
stands  on  the  authority  only  of  Goschen  and  Bluhme. 

The  great  excellence  of  M.  Dubois'  edition,  according  to  our 
judgment,  lies  in  the  richness  of  its  critical  apparatus.  This  is  the 
part  of  his  work  which  every  student  of  Gains,  be  he  novice  or 
expert,  cannot  fail  to  find  invaluable.  With  all  that  has  been 
gained  by  Studemund's  revision  of  the  MS.,  and  with  all  the  help 
we  get  from  the  Collatio,  the  Digest,  and  the  Institutes  of  Justinian, 
there  are  still  too  many  blanks  left  in  which  conjecture  will  and 
safely  may  have  play.  Very  welcome,  therefore,  is  this  volume  of 
M.  Dubois';  for  in  its  notes  it  contains  a  discriminating  repertory 
of  the  readings  proposed  by  previous  editors,  Veriiger  and  Stude- 
mund, Polenaar,  Husch-Be,  Muirhead,  and  Gneist,  together  with 
references  to  readings  by  other  authorities,  but  not  so  accessible, 
because  entombed  in  reviews  or  proceedings  of  learned  societies. 
This,  we  are  sure,  will  give  a  peculiar  value  to  M.  Dubois'  book, 
not  in  France  only,  but  wherever  Gains  is  studied.  The  only 
fault  we  can  find  with  the  execution  of  it  is  that  its  author — ^than 
whom  none  in  France  is  better  qualified — should  not  have  given 
us  oftener  the  benefit  of  his  own  suggestion& 

Notes  on  Issue  in  Jury  Trials.    By  J.  B.  L.  Birnie,  Advocate. 

Edinburgh :  Bell  &  Bradf ute. 

The  members  of  the  Boyal  Commission  on  Courts  of  Law,  report- 
ing in  1870,  give  it  as  their  opinion  that  jury  trial  in  civil  cases  is 
a  plant  that  has  never  thriven  in  Scotland.  In  welcoming  Mr. 
Bimie's  useful "  Notes  on  Issues  in  Jury  Trials,"  we  cannot  con- 
gratulate him  on  any  signs  of  lustier  life  in  the  tree  which  nearly 
a  dozen  years  ago  was  found  to  be  so  sickly.  Jury  trial  in  civU 
cases  is,  we  think,  becoming  less  rather  than  more  popular.     Even 
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in  cases  of  a  class  declared  by  statute  to  be  suitable  for  juiy  trial, 
we  find  the  parties  to  the  suit  glad  to  concur  in  moving  the  Court 
to  appoint  the  dispute  between  them  to  be  tried,  and  damages  to 
be  assessed,  by  a  Lord  Ordinary  rather  than  by  a  jury.    But  though 
this  be  so,  issues  are  still  frequently  ordered,  and  a  book  on  issues 
is  therefore  welcome.     Mr.  Birnie,  in  that  which  lies  before  us,  has 
had  it  in  view  to  bring  down  to  date  the  subject  on  which  the 
work  of  Messrs.  Macfarlane  and  Cleghom  has  for  more  than  thirty 
years  been  the  standard  book.    But  in  one  important  respect  he 
has  made  a  deviation  from  the  plan  of  his  predecessors.     His 
book  is  not,  like  theirs,  a  book  of  forms  of  issues  which  have  been 
approved  by  the  Court,  but  it  is  a  convenient  and  valuable  index 
to  the  various  decisions  on  issues  contained  in  the  reports.    The 
reader  is  furnished  not  with  the  actual  issue  settled  for  the  trial  of 
some  particular  case,  but  with  a  reference  to  the  report  in  which 
he  wiU  find  it.     We  are  disposed  to  think  the  system  a  good  one. 
The  practitioner  engaged  in  the  preparation  of  issues  is  likely  to 
have  the  reports  beside  him  as  he  works,  and  for  his  purpose  a 
reference  is  sufficient.     Mr.  Birnie  has,  as  we  have  assured  our- 
selves by  examination,  carefully  collected  all  the  cases,  subsequent 
to  the  date  of  the  publication  of  the  work  of  his  predecessors, 
which  bear  upon  the  various  subjects  of  which  he  treats  in  his 
notes,  and  has  so  carefully  classified  them  that  it  is  easy  to  find 
in  a  moment  a  reference  to  the  last  reported  case  on  the  particular 
point  on  which  information  may  be  desired. 

We  have  spoken  first  of  his  book  in  its  aspect  of  an  index  to 
the  case  law  of  the  subject  of  issues,  because  the  estimation  in 
which  it  will  be  held  must  depend  in  great  part  on  the  opinion 
formed  by  the  profession  of  its  value  in  that  respect  Of  the  notes 
on  slander,  wrongous  use  of  diligence,  and  other  issuable  matter, 
we  shall  only  say  that  they  give  a  clear  and  accurate  account  of 
the  present  state  of  the  law  on  the  subjects  with  which  they  deal; 
and  that  the  practitioner  who  is  anxious  to  know  whether  he 
should  take  a  counter-issue,  or  whether  malice  ought  in  the  circum- 
stances averred  to  be  put  in  issue,  or  who  is  in  any  similar  diffi- 
culty on  a  subject  on  which  light  can  be  obtained  from  reported 
decisions,  will  be  pretty  sure  to  find  something  to  aid  him  in  the 
notes  of  Mr.  Birnie. 

We  observe  one  omission.  In  the  short  chapter  in  which  the 
author  deals  with  the  subject  of  actions  of  damages  for  illegal 
detention  in  lunatic  asylums,  the  subject  of  issues  in  actions 
directed  against  medical  men  for  alleged  wrongous  granting  of 
certificates,  in  virtue  of  which  the  seclusion  in  an  asylum  has 
taken  place,  is  correctly  treated  so  far  as  regards  the  comment 
made  upon  the  cases  cited  on  the  subject.  But  it  would  have  been 
well  to  have  added  that,  under  the  provisions  of  the  Lunacy  Act  of 
1866,  such  actions  must  now  be  tried  by  a  Lord  Ordinary  without 
a  jury.      Such  a  case  as  the  well-known  case  of  Mackintosh  v. 
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Smith  and  Lowe  (2  Macph.)  would  not  now  be  the  subject  of  jury 
trial  The  fault  we  have  to  find,  however,  is  but  a  trivial  one,  and 
we  can  with  pleasure  commend  the  book  to  the  profession.  Whether 
jury  trial  flourish  or  fade,  litigation  will  remain,  and  the  same  case 
has  to  be  made  out  to  a  Lord  Ordinary  which  had  to  be  affirmed  by 
a  jury ;  and  therefore  we  anticipate  that  Mr.  Bimie's  book  will  be 
of  lasting  value. 


^\iz  iHxmth. 


Popular  ZaW'Bepoi'ting, — More  than  once  we  have  had  occasion 
to  advert  to  the  extremely  unsatisfactory  character  of  the  law 
reports  which  appear  in  our  Scottish  newspapers,  and  we  have 
taken  the  liberty  of  suggesting  that  just  as  it  has  been  said  that  a 
comic  paper  is  nothing  the  worse  of  an  occasional  joke,  so  it  may 
be  said  that  a  law  report  is  nothing  the  worse  of  a  little  law  in  it. 
As  often  as  not  the  point  of  the  case  is  missed,  sometimes  the 
import  of  the  decision  is  misstated,  and  generally  there  are  a  great 
many  details  of  no  importance  in  a  legal  point  of  view,  and  the 
publication  of  which  cannot  be  over-agreeable  to  the  parties  con- 
cerned. 

That  the  report  of  a  case  may  be  made  useful  to  professional 
men,  and  at  the  same  time  both  intelligible  and  interesting  to  the 
general  public,  is  apparent  to  everybody  who  reads  the  law  reports 
in  the  Times.  These  are  admirably  well  done ;  and  for  this  simple 
reason  that  they  are  done  by  men  who  know  what  they  are  writing 
about  The  law  reports  in  our  Scottish  newspapers  are  not  well 
done,  and  are  of  very  little  value  to  the  legal  profession;  for  this 
simple  reason  that  they  are  done  by  ordinary  newspaper  reporters, 
who  do  not  know,  and  cannot  be  expected  to  know,  much 
about  law.  We  are  not,  therefore,  blaming  the  reporters.  If 
the  present  writer  were  in  a  case  of  emergency,  say  an  acci- 
dent to  the  sporting  prophet  or  the  musical  critic  of  a  morning 
paper,  called  upon  to  write  the  usual  sporting  notes  or  the  ususd 
musical  criticism,  he  would  do  it  if  he  had  to  do  it ;  but  he  would 
not  recommend  his  personal  friends  to  lay  much  money  on  his 
selection  for  the  Derby,  and  very  likely  the  term  appoggicUura 
would  occur  where  the  term  crescendo  ought  to  have  been  employed, 
and  vice  versa — ^for  which,  of  course,  the  printers  would  be  to  blame. 
Perhaps  the  most  wonderful  specimen  of  popular  law-reporting 
which  has  ever  appeared  is  the  report  of  a  case  in  the  Dumbarton 
Sheriff  Court,  which  appeared  in  the  Scotsman  of  June  28.  This 
curiosity  of  legal  literature  is,  we  think,  so  much  above  its  fellows 
tbat  it  is  worth  preserving,  and  accordingly  we  print  it  verbcUim: — 

Gareloghhzad  Will  Cass. — Sheriff  Gfebbie,  in  the  Dumbarton  Sheriff 
Court,  has  jmt  given  judgment  in  a  will  case.    The  late  William  Roy,  who  lived 
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at  Qaielochhead,  and  who  died  there  on  the  9th  Febroaiy  1879,  was  the  owner 
of  three  properties  there,  namely,  CarfiUey  House,  Victory  House,  and  Lilly 
Bank  Cottage.  The  deceased  gentleman,  who  was  at  one  time  in  businesB  in 
connection  with  the  Fereneze  Printworks,  Barrhead,  was  latterly  a  grocer  at 
Newhall  Terrace,  Glasgow,  and  then  he  went  to  Qarelochhead,  where  he  slso 
carried  on  a  grocer's  business,  but  having  met  with  some  accident  when  he  im 
above  sevenl^,  he  took  to  his  bed  and  never  recovered.  In  his  vouth  he  bad 
married,  and  by  that  marriage  had  five  children — ^three  daughters  snd  tvo 
sons— of  whom  four  are  still  auve.  His  wife  having  died,  he  afi;ain  married  a 
Mrs.  Simpson,  widow  of  a  spirit  merchant  in  Edinbuigh,  and  who  has  two 
daughters  still  alive  to  her  first  husband.  There  was  no  issue  by  the  second 
marriage.  In  1875  old  Mr.  Roy  made  a  will  by  which  his  wife  was  to  get  the 
whole  Dimiture  in  Victory  House,  and  Lilly  Bank  Cottage  was  also  to  m  hen. 
Victory  House  and  Carfilley  House  were  left  in  life-rent  to  his  son  William, 
and  to  his  grandson  in  fee,  under  navment  of  all  the  debts.  In  1876,  howevei, 
Mr.  Roy  appears  to  have  changea  his  mind.  His  son  William  had  become 
bankrupt,  and  he  was  taken  out  of  the  will,  and  his  wife  got  Carfilley  Hoiue 
only  in  life-rent,  and  his  children  in  fee.  Mrs.  Davidson,  a  daughter  of  the 
old  man's,  and  wife  of  David  Davidson,  Qlasgow,  got  Lilly  Bank,  and  old  Mi& 
Roy  got  Victory  House,  with  the  furniture.  There  was  a  bond  of  £450  oyer 
the  three  properties,  and  the  bond  by  that  will  was  divided  between  Carfillej 
and  liU^  Bank.  The  pursuer  in  the  present  action  is  a  Hub.  Moirison,  a 
widow,  kving  at  Corunna  Street,  Qlasgow,  and  she  was  in  neither  of  the  wills 
at  alL  The  Sheriff  has  decided  the  case  in  favour  of  the  defender,  finding 
that  the  pursuer  has  failed  to  establish  sufficient  grounds  for  setting  aside,  bj 
way  of  exception,  the  disposition  and  settlement  of  her  father. 

What  can  any  human  being  make  out  of  this  ?  It  might  pos- 
sibly do  well  enough  for  the  "  Facetiae  "  of  a  country  paper,  but  it 
is  scarcely  fair  to  palm  off  upon  the  public  as  a  piece  of  1^ 
intelligence  this  collection  of  uninteresting  and  irrelevant  detuls 
about  the  family  and  fortune,  the  wives  and  the  wills  of  the 
deceased — this  disconnected  drivel  of  a  confused  mind.  It  almost 
rivals  Foote's  famous  jocose  jumble  about  the  "great  Panjandrum 
himself,  with  the  little  button  at  the  top,"  and  how  "  the  bear  looked 
out  of  the  window  and  cried, '  What,  no  soap  V  and  then  she  mar- 
ried the  barber,"  which  ends  by  informing  the  reader  that ''they 
all  laughed  till  the  gunpowder  ran  out  of  tiie  heels  of  their  boots." 
After  reading  this  preposterous  pan^;raph,  one  is  left  with  a  hazy 
impression  that  this  old  gentleman  when  he  was  above  seventy 
took  to  his  bed,  never  recovered,  then  got  married  in  his  youth, 
and  upon  his  wife  dying,  again  married  a  Mrs.  S.  (whom,  of  course, 
he  must  have  married  before),  with  two  childreii  still  aUve  to  her 
first  husband,  and  that  at  his  death  he  left  one  widow,  two  wiUs, 
three  houses,  and  five  children.  We  are  favoured  with  a  consider- 
able amount  of  information  about  the  career  of  the  deceased  and 
his  relatives,  which  cannot  be  of  the  slightest  interest  to  the  ordi- 
nary reader,  and  which  cannot  have  any  earthly  bearing  upon  the 
question  at  issue.  What  does  it  matter  whether  the  deceased 
gentleman  was  or  was  not  "  in  early  life  in  business  in  connection 
with  the  Fereneze  Printworks  at  Barrhead,"  or  whether  Mrs. 
Simpson's  first  husband  was  a  spirit  merchant  or  an  exciseman, 
or  how  many  of  her  daughters  were  *'  still  alive  to  her  first  bus- 
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band"  ?  The  thing  the  reader  desires  to  know  is,  what  was  the 
question  in  dispute — what  was  the  point  of  the  case ;  but  upon 
this  subject,  and  we  may  say  upon  this  subject  alone,  as  regards 
the  afihirs  of  the  deceased,  the  reporter  preserves  an  absolute 
silence.  We  gather,  at  the  end,  that  it  was  sought  to  set  aside  a 
settlement,  but  of  the  grounds  on  which  it  was  sought  to  set  it 
aside  we  have  not  the  slightest  hint 

Ab  we  have  already  intimated,  we  are  not  blaming  the  reporters; 
but  we  think  it  is  high  time  that  those  who  are  responsible  for  the 
conduct  of  these  matters  should  ''  tak'  a  thocht  and  men'."  Those 
who  are  interested  in  having  early  "Law  Intelligence"  naturally 
prefer  to  be  supplied  with  the  genuine  and  not  with  a  spurious 
article. 

Beport  of  the  Committee  of  the  Faculty  of  Advocates  on  *'  The 
ErUailed  Estates  Conn>ersion  (Scotland)  Bill*'  The  objects  of  this 
Bill  are,  apart  from  minor  provisions,  three  in  number : — 

L  To  enable  any  entail  proprietor  to  proceed,  under  the 
supervision  of  the  Court,  to  convert  his  entailed  estate,  or  a  part 
thereof,  into  money ;  the  said  money  to  be  invested  and  held  for 
the  beneficial  use  of  the  same  parties  that  would  have  enjoyed  the 
land  if  it  had  remained  unconverted. 

IL  With  regard  to  existing  entails,  to  provide  for  their  coming 
to  an  end,  ipso  facto,  upon  the  occurrence  of  the  event  or  events 
which,  under  the  present  law,  create  a  power  in  the  heir  in  pos- 
session to  bring  the  entail  to  an  end. 

III.  With  regard  to  future  entails,  to  provide  that  they  shall, 
ipsofaetOj  come  to  an  end  whenever  the  estate  vests  in  an  heir  in 
possession  bom  after  the  date  of  the  entail,  even  although  the  said 
heir  be  a  minor,  and  thus,  under  the  existing  law,  be  incapable  of 
disentailing. 

With  regard  to  I.,  which  forms  the  chief  part  of  and  gives  its 
title  to  the  Bill,  the  Committee  are  of  opinion  that  the  object 
proposed  is  desirable,  removing,  as  it  does,  one  ^reat  obstacle  to 
the  freedom  of  dealing  with  land  as  a  commercial  subject;  and, 
further,  they  have  not  discovered  that  any  vested  interests  are  in 
this  matter  injuriously  affected  by  the  Bill  The  Committee, 
therefore,  unanimously  approve  of  this  part  of  the  Bill,  subject  to 
certain  criticisms  on  the  details  of  the  arrangements  by  which  it  is 
to  be  carried  out. 

Before  proceeding  to  deal  with  II.  and  IIL  it  may  be  con- 
venient to  summarize  the  law  as  it  at  present  stands  with  respect 
to  disentailing. 

(A)  Entails  dated  before  Ist  August  1848. 

(1)  Heir  in  possession,  born  after  1st  August  1848,  can  dis- 
entail without  any  consent. 

(2)  Heir  in  possession,  bom  before  1st  August  1848,  can  dis- 
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entail  (a)  with  consent  of  heir-apparent,  if  bom  after  1st  Angost 
1848,  and  of  full  age ;  or  {b)  in  aU  cases  with  consent  of  three 
next  heirs ;  (c)  with  the  further  privilege,  that  when  the  nearest 
heir  consents,  the  consents  of  the  two  next  heirs  may  be  com- 
pulsorily  obtained. 

(B)  Bntails  dated  after  1848. 

a.  Heir  in  possession,  bom  after  date  of  entail,  can  disentail 
whenever  he  attains  full  age. 

b.  Heir  in  possession,  born  before  date  of  entail,  can  disentail 
with  consent  of  heir-apparent,  being  of  full  aga 

The  changes  proposed  by  the  BUI  are  three  in  number,  and  are 
effected  by  sections  18, 19,  and  21. 

By  sec.  19  it  is  proposed  to  extend  to  entails  dated  after  1st 
August  1848  the  provision  now  affecting  only  entails  dated  before 
1st  August  1848,  enabling  the  heir  in  possession  in  all  cases  to 
disentail  with  the  consents  of  the  three  next  heirs  under  wing  of 
rights  under  existing  marriage  contracts.  The  Committee  approve 
of  this  provision,  but  they  see  no  reason  why  the  heir  should  not 
be  put  in  exactly  the  same  position  as  an  heir  in  possession  under 
an  old  entail,  and  be  allowed  the  additional  privilege  of  compulsorily 
obtaining  the  consents  of  the  remoter  heirs  when  the  nearest  heir 
consents. 

Sec.  18  provides  that  existing  entails  shall  come  to  an  end 
by  operation  of  law  and  without  the  necessity  of  executing  an 
instrument  of  disentail,  upon  the  occurrence  of  the  event  upon 
which  the  heir  in  possession  is  at  present  allowed  to  disentail 
without  consent,  i,e.  upon  the  estate  coming  into  possession  of  an 
heir  of  full  age,  bom  after  1st  August  1848  where  the  entail  is  an 
old  one,  and  bom  after  the  date  of  the  entail  where  the  entail  is  a 
new  one. 

Sec.  21  extends  the  provision  of  sec.  18  to  entails  to  be  made 
after  the  passing  of  the  Act,  but  with  this  addition,  that  it  declares 
that  the  entail  is  to  come  to  an  end  whenever  an  heir  born  after 
the  date  of  the  entail  comes  into  possession,  even  though  he  be  a 
minor. 

The  Committee  do  not  approve  of  these  sections  as  they  stand. 

In  so  far  as,  by  making  disentail  ensue  immediately  upon  the 
opening  of  what  is  at  present  but  an  option  on  the  part  of  the  heir 
in  possession,  they  prevent  any  heir  in  possession  from  defeating 
his  creditors,  the  sections  are,  in  the  opinion  of  the  Conmiittee, 
commendable ;  but  in  providing  that  no  instmment  of  disentail  i» 
necessary,  and  in  failing  thereby  to  provide  for  any  indication  of 
the  change  of  circumstcmces  upon  the  records,  the  Committee  are 
of  opinion  that  what  they  gain  by  apparently  dispensing  with 
procedure  they  more  than  lose  by  complication  of  title.  An  heir 
in  possession,  bom  after  the  date  of  the  deed,  proceeds  to  dispone 
the  estate.    The  immediate  purchaser  may  very  well  satisfy  him- 
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self  that  the  disponing  heir  possesses  the  exact  character  which 
enables  him  to  dispone.  But  when  there  come  to  be  several 
transmissions,  and  after  a  lapse  of  say  nineteen  years  from  the  first 
disposition^  this  becomes  a  more  complicated  matter.  The  present 
application  to  the  Court  to  record  an  instrument  of  disentail  is 
simple  and  inexpensive.  The  Committee  think  that,  following  the 
analogy  of  the  provisions  by  which  a  right  in  moveables  was  meant 
to  vest  by  survivance  while  yet  the  active  title  was  left  as  before, 
these  sections  should  be  recast,  leaving  the  procedure  as  at  present ; 
but  declaring  that  the  right  should  vest,  and  allowing  adjudging 
creditors,  or  a  trustee  in  sequestration,  to  present  the  application 
if  the  heir  in  possession  declines  to  do  so. 

There  is  another  matter  connected  with  these  provisions  which 
suggests  a  possible  difficulty  which  ought  to  be  obviated  by  express 
enactment  one  way  or  other.  Under  the  present  law  there  can  be 
little  doubt  that  the  mere  recording  of  an  instrument  of  disentail 
will  not  alter  the  investiture  of  the  estate ;  and  that,  therefore,  if 
the  heir  in  possession  thereupon  dies  intestate,  the  estate  will  be 
carried  by  the  tailzied  destination. 

It  seems  probable  that  no  greater  effect  would  be  given  to  the 
statutory  provision  here  proposed  to  be  enacted,  that  the  heir  in 
possession  should  become  proprietor  in  fee-simple  of  the  estate. 
But  in  any  event  this  ought  not  to  be  left  doubtful ;  and  it  will 
be  apparent  that  in  the  case  provided  for  in  sec.  21,  of  a  minor 
succeeding,  it  becomes  especially  important  to  have  it  fixed  one 
way  or  the  other. 

The  Committee  will  now  refer  in  detail  to  the  clauses  of  the 
Bill  There  is  no  preamble,  yet  the  Entail  Acts  are  spoken  of  as 
the  recited  Acts, 

1.  The  words  "  institute  a  "  should  be  deleted,  and  heir  of  entail 
in  the  interpretation  clause  made  to  include  institute. 

2.  Service,  and  not  intimation,  is  the  proper  term.  There  seems 
no  reason  for  departing  from  the  procedure  authorized  geneirally 
in  the  1875  Act 

3, 4,  and  5  are  unobjectionable. 

6.  This  section  should  be  recast.  It  seems  objectionable  that 
the  buying  of  the  Consols  should  be  left  to  the  buyer  of  the  estate. 
It  would  be  simpler  to  provide  that  (1)  the  price  should  be  con- 
signed ;  (2)  that  the  petitioner  should  then  give  notice  of  payment 
to  the  heritable  creditors,  and  obtain  leave  to  uplift  money  for 
their  payment,  he  producing  discharges  from  them;  (3)  that 
the  surplus  should  be  invested  either  in  (A)  Consols  in  name  of 
the  Accountant  of  Court,  the  said  Accountant  getting  an  order 
from  the  Lord  Ordinary,  which  shall  be  an  order  on  the  Bank  of 
England,  to  pay  the  dividends  to  the  petitioner;  or  (B)  Invest- 
nients,  to  be  approved  of  by  the  Lord  Ordinary,  to  be  held  by 
trustees,  but  the  investment  deeds  to  be  always  so  framed  as  to 
affect  all  concerned  with  knowledge  of  the  fact  that  the  funds  axe 
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held  as  entailed  money,  and  to  prevent  the  paying  up  the  capital 
except  into  bank,  subject  to  the  orders  of  the  Court . 
7,  8,  and  9  are  unobjectionable. 

10.  After  the  word  price  shall  be  added, "  upon  satisfying  the  Lord 
Ordinary  that  he  is  a  creditor  to  the  extent  to  which  he  proposes  to 
set  off,  and  executing  a  discharge  at  the  sight  of  the  Lord  Oidinaty." 

11.  The  first  provision  is  unobjectionable.  The  second  pro- 
vision can,  so  far  as  the  Committee  see,  apply  to  nothing  but 
pro  indiviso  interests,  in  which  case  it  would  be  better  to  say  so 
clearly. 

12  and  13  unobjectionable. 

14.  The  first  half  is  unobjectionable.  The  second  half  should 
be  deleted.  It  seems  inapplicable  to  Scotch  procedure,  and  appeals 
out  of  place  in  a  Scotch  BilL 

15  and  16  are  unobjectionable. 

17  is  unobjectionable  so  far  as  it  goes ;  but  the  Committee  think 
that  a  further  provision  should  be  added,  which  should  make  it 
possible  for  the  heir  in  possession,  whenever  a  burden  in  the  form 
of  a  definite  capital  sum  of  money  becomes  chargeable  on  a  con- 
verted fund,  to  uplift  and  apply  sufficient  of  the  converted  fund  to 
pay  off  the  burden. 

18  has  been  already  dealt  with.  The  word  settlement  is  in- 
appropriate, and  should  be  replaced  by  entail,  and  the  "  determina- 
tion" of  the  event  should  read  "the  occurrence  of  the  event  or 
events." 

19  and  21  have  been  dealt  with,  but  in  21  it  seems  unnecessaiy 
specially  to  declare  that  future  entails  may  be  made  in  the  same 
form  as  present  entails. 

20  seems  designed  to  confer  upon  a  limited  class  of  heirs  of 
entail  the  power  of  borrowing  money  at  perhaps  J  or  f  per  cent, 
less  than  at  present,  and  seems  imobjectionable,  tiiough  perhaps 
cumbrous. 

22.  The  interpretation  clause  will  be  added  in  terms  of  the 
recommendation  on  clause  1. 

The  Fife  Procurators  and  the  Sheriff-CfUrk. — ^We  have  been  asked 
to  publish  the  following  letters  relative  to  this  matter,  to  which  we 
allude  elsewhere : — 

W.  A.  Taylok,  Em., 
Dean  of  the  Society  of  Solicitors,  Housx  of  Couuova,  6th  July  1881. 

Capar-Fife. 

DiBAS  Sib, — I  have  to-day  received  from  your  secretary  a  copy  of  the 
Memorial  relative  to  the  present  Sheriff-Clerk  of  Fife,  Mr.  Joluutone, 
which,  I  undisrstand,  has  been  forwarded  to  the  Home  Seoretaiy  and  to 
the  Lord  Advocate. 

Ab  I  (in  all  good  conscience)  recommended  Mr.  Johnstone's  name  for 
this  office  of  Sheriff-Clerk;  and  as  I  likewise  recommended  to  Mr. 
Johnstone  that  he  should  assume  as  a  partner  in  hie  general  business  one 
to  whom  he  might  hand  over  absolutely  the  transaction  of  any  Sheriff 


THE  MONTH.  435 

Court  busmess,  and  so  separate  himself  firom  it,  as  well  as  ftom  his 
political  agencies,  I  am   natoially  concerned  in  the  solution  of  the 
eontroyeray  which  has  arisen. 
May  ly  in  order  to  get  light,  ask  you  one  or  two  questions  ? — 

1.  Was  any  objection  publicly  made  to  the  late  Mr.  Pagan's  acceptance 
of  the  same  office  f 

2.  Was  any  objection  ever  publicly  made  to  his  partner,  Mr.  Osborne, 
practising  as  a  procurator  before  the  Court) 

3.  Was  any  charge  of  malversation  or  abuse  of  his  office  in  the  interest 
of  clients  ever  brought  against  the  late  Mr.  Pagan  ? 

4.  Is  it  or  is  it  not  the  case  that  the  Sheriff-Clerks  of  other  counties 
have  partners  who  practise  in  the  SherifTs  Court  1 

5.  Is  it  not  the  case  that  nearly  all  the  Sheriff-Clerks  in  Scotland 
have  general  agency,  factorships,  or  banking  business? 

6.  If  it  be  so,  can  it  be  shown  that  such  Sheriff-Clerks  are  moriB  likely 
to  be  charged  with  malversation  or  abuse  of  office,  were  they  (say  in 
regard  to  &ctorship  matters)  to  employ  their  partners  rather  than  any 
other  solicitor  practising  before  the  Court  1 

I  am  not  a  lawyer,  and  therefore  not  warranted  in  expressing,  at  least 
at  present^  any  opinion  on  the  merits  of  your  Memoriid.  But  in  order 
to  a  thorough  understanding  of  it^  especially  in  regard  to  some  of  its 
statements  and  arguments,  I  desire  to  be  favoured  with  the  information 
I  have  specified  in  the  foregoing  queries. — Yours  faithfully, 

S.  Williamson. 

Cupar-Fife,  I2th  July  1881. 

Sib, — ^Tour  letter  dated  ''House  of  Commons,  5th  July  1881,"  but 
posted  at  Cupar  on  the  afternoon  of  7th  inst.  by  Mr.  W.  M.  Johnstone, 
in  regard  to  the  Memorial  of  the  Society  of  Solicitors  and  Procurators  of 
the  Eastern  District  of  Fife  to  the  Lord  Advocate  and  Home  Secretary, 
was  received  by  the  Dean  and  laid  by  him  before  a  meeting  of  the 
CouiiciL     I  am  instructed  by  them  to  answer  you  as  follows : — 

We  regret  to  learn  that  it  is  rea^y  the  fact  that  you  recommended  to 
Mr.  Johnstone  that  he  should  assume  a  partner  who  might  practise  in 
the  Sheriff  Courts  and  that  you  are  thus  a  participator  in  his  offence. 

It  appears  to  us  that  your  whole  letter  is  based  on  a  misapprehension 
of  the  grounds  on  which  we  are  proceeding.  We  are  taking  our  stand 
by  the  terms  of  the  Acts  of  Sederunt  and  of  Mr.  Johnstone's  commission 
as  Sheriff-Clerk,  and  it  is  a  matter  of  the  purest  indifference  to  us  what 
other  Sheriff-Clerks  may  do  either  in  regiml  to  their  personal  discharge 
of  the  duties  of  the  office,  or  in  regard  to  their  assumption  of  partners. 
We  are  only  concerned  to  rectify  the  abuse  which  is  in  course  of  per- 
petration here.  There  may  be  irregularities  in  other  counties,  but  that 
IB  no  reason  why  more  should  be  allowed.  '  It  seems  to  us,  on  the  con- 
trary, the  greater  reason  why  a  stand  should  be  made  now,  so  that  such 
breaches  of  law  and  public  policy  may  once  and  for  all  be  put  a  stop  to. 

The  string  of  questions  which  you  put  would  indicate  that  you  are 
disposed  to  defend  the  position  of  Mr.  Johnstone  by  pointing  to  the  case 
of  his  predecessor  in  office.  We  scarcely  expected  such  an  argument  from 
yon,  or  th^t  the  Liberal  member  for  the  St.  Andrews  Burghs  would  have, 
even  in  the  most  shadowy  way,  hinted  that  the  example  set  by  the  Con- 
servatives should  have  been  followed  by  their  opponents.     Unfortunately, 
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however,  for  this  line  of  defence,  the  case  of  Mr.  Pagan  was  quite  differ- 
ent from  that  of  his  successor.     Although  it  was  undoubtedly  illegal,  and 
the  great  majority  of  those  interested,  not  excepting  Mr.  Johnstone  (who 
now  quotes  it  in  extenuation  of  his  own  conduct),  felt  it  to  he  so,  yet 
there  were  circumstances  which  restrained  the  Society  from  taking  the 
matter  up  as  a  body.     Mr.  Pagan  was  in  a  manner  forced  to  take  the 
appointment     He  had  a  retiring  allowance  for  life  of  about  J&400  a  year 
in  respect  of  his  abolished  office  of  County  Registrar  of  Sasinea.    On  Mr. 
Barclay's  death  in  1876  he  was  required  by  the  Goyemment  to  accept 
the  vacant  Sheriff-Clerkship  at  the  salary  of  £650,  otherwise  his  retiring 
allowance  ^to  which,  by  the  terms  of  his  Commission  as  Registrar,  he 
was  not  stnctly  entitled)  would  be  taken  away.     Mr.  Pagan  had  thus  no 
alternative  but  to  accept  the  office,  but  he  was  no  gainer  by  it    He  had 
previously  received  £400  for  doing  nothing ;  under  the  arrangement  of 
1876  he  got  an  addition  of  £250  for  performing  the  duties  of  Sheriff- 
Clerk.     As  an  economist,  you  will  observe  that  ^e  country  was  a  gainer 
to  the  extent  of  £400  by  his  appointment     Then,  Mr.  Pagan's  partner 
had  been  in  business  in  Cupar  for  many  years  prior  to  the  appointment. 
He  had  made  a  Court  practice  for  himself,  and  it  would  have  been  a  hard- 
ship to  have  deprived  him  of  it     It  is  important  to  mention  that  Mr. 
Pagan,  shortly  before  his  death,  expressed  his  intention  of  retiring  before 
long  from  the  iirm  of  Pagan  &  Osborne. 

Considerations  like  these  restrained  the  Society  from  taking  action. 
But  much  dissatisfaction  was  felt  with  the  arrangement,  and  there  were 
complaints  that  the  Sheriff-Clerk's  partner  had  facilities  which  others 
did  not  have.  Objection  was  actually  taken  in  one  case — Rigg  v.  Edie— 
against  Mr.  Osborne's  right  to  charge  fees,  he  not  being  entitled  to 
practise,  (1)  as  being  a  Sheriff-Clerk  Depute,  and  (2)  as  being  a  partner 
of  Mr.  Pagan.  The  first  plea  was  sustained,  and  Mr.  Osborne's  charges 
disallowed,  upon  which  he  resigned  his  Depute  Clerkship ;  the  second 
plea  did  not  in  that  particular  case  need  to  be  discussed. 

The  position  of  matters  is  different  now.  The  country  is  no  gainer  by 
Mr.  Johnstone's  appointment,  and  the  Sheriff-Clerk's  partner  does  not 
stand  in  the  same  position  as  Mr.  Osborne.  He  was  brought  from 
Edinburgh,  and  assumed  after  Mr.  Johnstone's  appointment;  and  his 
assumption  in  the  eyes  of  the  Society,  and  in  those  of  the  general  public, 
la  just  a  manoeuvre  to  enable  Mr.  Johnstone  to  carry  on  his  proceas 
business  and  retain  the  advantage  of  his  political  agencies.  Besides,  in 
1876  we  could  only  guess  the  evils  which  might  arise  from  the  arrange- 
ment then  made.  We  have  had  experience  of  them  now^  and  hence  our 
determination  to  put  them  down. 

Some  of  your  questions  ignore  the  principle  on  which  the  law  as  to 
the  disqualification  of  persons  in  official  positions  from  acting  in  particular 
ways  proceeds.  You  seem  to  expect  us  to  specify  particular  acts  of  unffiir 
dealing  on  the  part  of  the  Sheriff-Clerk.  We  must,  therefore,  point  out 
to  you  that  we  do  not  require  to  allege  any  malversation  against  Mr. 
Johnstone  in  order  to  show  that  his  present  position  is  illegaL  The  Act 
of  Sederunt  assumes  that  Sheriff-Clerks  who  practise  in  Court  ''by 
the  mediation  of  confident  persons,  procurators^  or  agents"  are  com- 
mitting illegal  acts,  and  therefore  relieves  us  of  the  necessity  of  even 
averring  what  is  so  odious  to  state  and  difficult  to  prove  as  mal- 
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▼enation.  This  is  but  one  instance  of  a  very  general  role,  of  which 
there  are  numerous  ezample&  The  law,  taking  into  account  the  weak- 
ness of  human  nature,  assumes  that  in  certain  positions  people  will  be 
tempted  to  do  wrong,  and  it  therefore  provides  such  safeguards  as  will 
prevent  the  possibility  of  even  a  suspicion  of  wrong-doing  on  the  part  of 
persons  in  such  positions  arising.  Such,  for  example,  is  the  object  of 
the  provision  in  sec.  27  of  the  J.  P.  Act  (6  Geo.  IV.  cap.  48) :  "  No 
solicitor  or  procurator  in  any  inferior  Court  in  Scotland,  or  the  partner 
of  any  such  person,  shall,  from  and  after  the  passing  of  this  Act^  be 
capable  or  continue  to  be  a  Justice  of  the  Peace,  or  act  as  such* in  any 
Court  in  Scotland,  during  such  time  as  such  solicitor,  procurator,  or 
partner  of  any  such  person  shall  continue  in  the  business  or  practice  of 
solicitor  or  procurator  in  any  inferior  Court ; "  and  the  same  may  be  said 
of  the  well-known  clause  in  the  Police  Act  of  1862  :  ''No  person  who 
may  be  appointed  Clerk  in  the  execution  of  this  Act,  or  the  partner  of 
any  such  Clerk,  or  any  person  in  the  employ  of  any  such  Clerk,  or 
his  partner,  shall  act  as  agent  or  solicitor  in  the  trial  of  any  offence 
under  this  Act."  These  provisions  have  their  analogues  in  Acts  of 
Parliament  as  to  similar  matters  in  England  and  Ireland,  and  show  the 
anxious  solicitude  of  our  legislators  to  keep  the  springs  of  justice  pure. 

From  these  remarks  you  will  see  that  we  regard  your  questions  as  not 
germane  to  the  matter  at  issue.  We  conceive,  besides,  that  you  might 
have  got  the  information  you  want  (so  far  as  it  can  be  procured  without 
the  aid  of  a  Parliamentary  return)  from  Mr.  Johnstone,  by  whom  your 
letter  has  no  doubt  been  seen  and  approved  of  However,  we  will  notice 
your  queries  in  order. 
Nos.  1,  2,  and  3  have  been  already  answered. 

Nos.  4  and  5  seem  to  hint  that  two  or  more  blacks  will  make  a  white. 
We  differ  from  you  there.  But  waiving  this,  we  only  know  of  two  Sheriff- 
Clerks  in  Scotland  having  partners  who  practise  in  Court  besides  Cupar, 
viz.  Perth  and  Kinross,  both  of  which  are  of  recent  date.  The  case  of 
Kinross  is  on  all-fours  with  that  of  Cupar,  if  not,  indeed,  in  some  respects 
more  glaring,  as  we  understand  the  Sheriff-Clerk  is  Auditor  of  Court,  and 
will  in  that  capacity  be  called  on  to  tax  his  partner's  accounts  and  the 
accounts  of  his  partner^s  opponents. 

As  regards  other  Sheriff-Clerks  being  engaged  in  banking  and  general 
business,  we  believe  that  nearly  one-half  of  the  Sheriff-Clerks  of  Scotland 
couffne  themselves  entirely  to  the  duties  of  their  offices.  We  can  only 
name  a  few  whom  we  positively  know  to  be  engaged  in  business,  and  we 
have  no  information  as  regards  the  other& 

We  repeat  that  we  do  not  care  what  other  Sheriff-Clerks  do.  We  do 
not  know  what  the  terms  of  their  commissions  may  be.  Our  position, 
on  the  general  and  public  aspect  of  the  question,  is  that  as  Mr.  Johnstone 
is  paid  out  of  our  taxes  for  his  whole  time  and  business  qualifications,  he 
is  not  entitled  to  place  that  time  and  these  qualifications,  so  purchased, 
at  the  service  of  banks  and  private  persons  for  further  profit  to  himself. 
*'In  all  good  conscience"  he  is  bound  (under  his  contract  with  the 
Crown)  either  to  give  up  his  other  business  or,  if  he  finds  it  preferable, 
to  surrender  his  appointment,  and  let  his  Clerkship  another  take.  It  is 
the  duty  of  the  Executive  to  see  that  the  terms  of  its  own  appointment 
are  complied  with,  and  it  is  the  duty  of  members  of  the  House  of 
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Commons  to  see  that  public  money  is  not  spent  without  the  stipukted 
consideration  being  got  for  it. 

Your  sixth  question  is  abready  answered.  The  law,  as  before  stated, 
assumes  that  Sheriff-Clerks  in  the  position  mentioned  by  you  are  guilty 
of  malversation  of  office  when  they  employ  ''confident  persons"  to 
practise  in  their  own  Sheriff  Court,  and  there  can  be  no  doubt  that  a 
partner  is  a  ''  confident  person.'' 

You  say  you  are  ''no  lawyer/'  not  simply,  we  presume,  needlessly 
telling  us  what  the  expression  literally  means,  but  intending,  we  suppose, 
to  convey  to  us  that  you  disclaim  any  minute  knowledge  of  the  principles 
on  which  law  proceeds.  It  is  to  be  regretted,  as  our  experience  in  the 
application  of  Acts  of  Parliament  teaches  us,  that  so  few  legislators  under 
stand  the  nature  of  past  enactments  or  the  principles  on  which  law- 
making should  run.  But  it  does  not,  we  conceive,  require  a  legal  mind 
to  see  the  very  inconsistelit  position  which  the  Sheriff-Clerk  holda  At 
this  time  of  day,  surely,  it  is  well  enough  understood  that  an  official  like 
the  Sheriff-Clerk  should  not,  in  common  decency,  know  any  political  party, 
and  we  are  surprised  that  this  view  of  the  matter  did  not  occur  to  you. 

As  you  have  put  many  questions  to  us,  we  beg  in  return  to  put  one  to 
you,  "  Why  did  you  desire  that  your  political  agent  should  be  partner 
of  the  Sheriff-Clerk,  whose  office  prohibits  him  from  interfering  in 
politics,  and  from  giving  '  partial  counsel  or  advice '  to  either  party!" 

In  conclusion,  we  would  express  the  hope  that  you  will  now  exercise 
your  influence  to  put  that  right  which,  it  appears,  you  have  taken  an 
active  part  in  putting  wrong. — I  am,  Sir,  your  obedient  servant^ 

R  J.  Davidbon, 
Secretary  of  the  Society  of  Solicitors  and  Procurators 

of  the  Eastern  District  of  Fife. 
S.  Williamson,  Esq.,  M.P., 
House  of  CommoDs,  London. 

In  connection  with  the  above,  the  following  statement  was  made 
by  the  Lord  Advocate  in  the  House  of  Commons  on  the  25th 
May : — 

Mr.  Maokintosh  asked  the  Lord  Advocate  whether  his  attention 
had  been  called  by  memorial  or  otherwise  to  the  circumstance  of  the 
Sheriff-Clerk  of  Fife,  a  civil  servant  of  the  Crown,  having,  in  violation 
of  the  spirit,  if  not  the  letter  of  his  commission,  of  the  Acts  of  Sedenint 
of  1783  and  1839,  and  of  Acts  of  Parliament,  assumed  into  partner- 
ship a  person  who  conducts  business  in  the  Sheriff  Courts  of  Fife  and 
otherwise  within  the  county ;  and  further,  does  himself,  notwithstanding 
his  being  a  civil  servant  as  aforesaid,  cany  on  business  other  than  that 
of  Sheriff-Clerk ;  and  what  steps  he  intended  to  take  in  the  matter,  or 
would  suggest  being  taken  by  any  one  aggrieved  1 

The  Lord  Advooate,  in  reply,  said  a  memorial  had  been  presented  to 
him  on  the  subject  of  this  question.  The  Sheriff-Clerks  of  Scotland  were 
allowed,  by  terms  of  their  commission,  to  practise  as  conveyancers ;  bnt 
they  were  debarred  by  a  rule  of  the  Court  from  practising  as  agents  in 
the  Courts.  He  certainly  thought  that  the  action  of  Mr.  Johnstone,  in 
assuming  a  partner  who  practised  in  a  court,  was  against  the  spirit  of  the 
rule.     But  whether  it  be  against  the  letter  of  the  law  or  not  ^vas 


THE  MONTH.  439 

a  question  "which  could  only  he  determined  hy  the  Couit  of  SessioD, 
which  made  the  rule.  He  had  informed  the  memorialists  that  if  they 
desired  to  try  the  question  they  might  have  the  formal  concurrence  of 
his  office  in  doing  so. 

Cheap  Law. — ^An  advertisement  in  the  American  law  newspapers 
supplies  a  hint  to  those  who  seek  cheap  law  on  this  side  of  the 
Atlantia  A  new  application  of  the  maxim  ars  longa,  vita  hrevis, 
has  produced  a  "  Brief  Company,"  The  word  "  brief,"  in  the  United 
States,  has  departed  even  further  from  its  origin — the  hreve  or  writ 
in  the  action — than  it  has  in  this  country,  and  means  a  written  or 
printed  argument,  supplementary  to  that  orally  delivered,  which  is 
handed  up  to  the  ju(^e8  for  perusa],  if  they  feel  inclined  to  chew 
the  judicial  cud  over  the  case.  The  enterprising  company  in 
question  proposes,  without  scruple,  to  supply  its  customers  with 
arguments  upon  any  conceivable  point  of  law  upon  either  side ;  or, 
of  course,  if  business  should  so  require,  upon  both.  These  argu- 
ments are  to  be  of  a  convincing  character,  and  of  a  reasonable 
price.  Cheap  clergymen  in  England  have  already  given  rise 
to  institutions  which  supply  sermons  at  eighteenpence  apiece, 
guaranteed  orthodox,  and  not  delivered  by  any  one  else  within 
fifty  miles ;  and  cheap  litigation  may,  perhaps,  be  secured  on  the 
same  principles.  Pleadings,  like  the  repair  of  boots,  will  be 
"neatly  executed;"  and  debts,  like  umbrellas,  "recovered  while 
you  wait" — Law  Journal. 

Accoucheurs. — The  case  of  De  May  v.  Roberts  (Michigan  Supreme 
Court,  June  8, 1881, 9  N.  W.  Eep.  146),  so  far  as  we  know,  is  unique, 
at  least  since  the  time  when  Clodius  in  disguise  penetrated  the  mys- 
teries of  the  BoTia  Dea.  It  was  there  held  that  where  a  physician 
takes  an  unprofessional  unmarried  man  with  him  to  attend  a  case  of 
confinement,  and  no  real  necessity  exists  for  the  latter's  assistance 
or  presence,  both  are  liable  in  damages;  and  it  makes  no  difference 
that  the  patient  or  husband  supposed  at  the  time  that  the  intruder 
was  a  medical  man,  and  therefore  submitted  without  objection  to 
his  presence.  The  physician  testified  that  the  layman,  who  bore 
the  misleading  name  of  Scattergood,  accompanied  him  reluctantly 
on  foot  on  a  dark  and  stormy  night,  when  the  roads  were  too  bad 
to  drive  or  ride  a  horse,  to  carry  a  lantern,  an  umbrella,  and  some 
instruments.  The  physician  told  the  husband  that  he  had  brought 
Scattergood  along  to  help  him  to  carry  these  things,  and  Scatter- 
good  was  admitted  without  objection.  The  house  was  only  fourteen 
by  sixteen  feet  in  size,  and  the  doctor  and  the  intruder  were  neces- 
sarily in  the  same  room  with  the  suffering  lady.  At  the  doctor's 
request,  Scattergood  once  gave  some  trifling  manual  assistance,  but 
did  not  obtrude  himself,  but  conducted  himself  in  a  proper  manner. 
The  Court  remarked :  "  Dr.  De  May  therefore  took  an  unprofessional 
young  unmarried  man  with  him,  introduced  and  permitted  him  to 
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remain  in  the  house  of  the  plaintiff  when  it  was  apparent  that  he 
could  hear  at  least,  if  not  see,  all  that  was  said  and  done;  and  as 
the  jury  must  have  found  under  the  instructions  given,  without 
either  the  plaintiff  or  her  husband  having  any  knowledge  or  reason 
to  believe  the  true  character  of  such  third  party.  It  would  be 
shocking  to  our  sense  of  right,  justice,  and  propriety  even  to  donbt 
that  for  such  an  act  the  law  would  afford  an  ample  remedy.  To 
the  plaintiff  the  occasion  was  a  most  sacred  one,  and  no  one  had  a 
right  to  intrude  unless  invited,  or  because  of  some  real  and  press- 
ing necessity,  which  it  is  not  pretended  existed  in  this  case.  The 
plaintiff  had  a  legal  right  to  the  privacy  of  her  apartment  at  such  a 
time,  and  the  law  secures  to  her  this  right  by  requiring  others  to 
observe  it,  and  to  abstain  from  its  violation.  The  fact  that  at  the 
time  she  consented  to  the  presence  of  Scattergood,  supposing  him 
to  be  a  physician,  does  not  preclude  her  from  maintaining  an  action 
and  recovering  substantial  damages  upon  afterward  ascertaining  his 
true  character.  In  obtaining  admission  at  such  a  time  and  under 
such  circumstances  without  fully  disclosing  his  true  character,  both 
parties  were  guilty  of  deceit,  and  the  wrong  thus  done  entitles  the 
injured  party  to  recover  the  damages  afterward  sustained,  from 
shame  and  mortification,  upon  discovering  the  true  character  of 
the  defendants."  The  action  was  brought  by  the  wife. — ARniny 
Law  Journal. 

Expense  of  Poinding  and  Sale. — ^The  following  facts,  which  have 
recently  occurred,  form  strong  elucidations  of  the  operation  of  the 
only  mode  by  which  creditors  can  in  future  seek  recovery  of  their 
debts. 

A  small  dealer  in  a  Highland  village  granted  his  bill  to  a  trader 
for  £15.  The  acceptor  appeared  anxious  to  meet  the  claim,  and 
soon  after  the  bill  became  due  he  paid  £4  and  £2  to  account  of  the 
bill,  leaving,  with  3s.  9d.  of  interest,  £9,  3s.  9d.  still  due  on  the  bilL 
The  creditor  resorted  to  poinding  and  sale  for  the  balance,  and 
attached  the  whole  stock  of  his  debtor,  both  in  his  shop  and  house. 
The  appraised  values  amounted  to  £14,  lis.  2d.  At  the  sale  only 
one  offerer  appeared — a  kind  friend  of  the  debtor — who  offered  for 
each  article  the  appraised  values.  The  report  of  the  sale  claimed 
£10,  5s.  8d.  as  expenses  of  the  sale,  including  officers'  fees  for 
poinding,  and  notice  of  sale,  £2,  3s.  2d.,  with  £1,  Is.  as  auctioneer's 
fee.  The  auditor  reduced  the  expenses  to  £9, 17s.  2d.  Still  the 
final  result  is  most  startling.  The  original  debt  was  £15,  of  which 
the  debtor  paid  £6,  and  his  effects  were  appraised  and  sold  at 
£14,  lis.  2d.,  making  in  all  £20,  lis.  2d.  which  he  had  paid  and 
given  to  account  of  a  debt  of  £15 !  Finally,  because  of  the  expense, 
the  auditor  brought  out  a  deficiency  to  meet  the  original  debt  to 
the  extent  of  £4,  8s.  5d.,  for  which  the  creditor  has  the  satisfaction 
of  having  further  execution  reserved  him.  Many  such  and  similar 
instances  will  speedily  occur.     In  the  case  mentioned  there  may 
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likely  arise  the  question  of  reputed  ownership  between  the  same 
creditor,  or  other  creditors,  and  the  friend  who  purchased  the 
poinded  efifects.  Nestor. 

Vacation  Arrangements. 

BiU'Chamber, — The  following  is  the  roster  for  the  long  vaca- 
tion : — 

Thursday,  July  21,  to  Saturday,  July  30 — Lord  Lee. 
Monday, 


n 


Aug.    1,  to 

ii 

Aug.  13 

„    Fraser. 

Aug.  15,  to 

>t 

Aug.  27 

„      SlIAND. 

Aug.  29,  to 

» 

Sept.  10 

„    Kutherfurd  Clark. 

Sept.  12,  to 

1) 

Sept.  24 

,    Curriehitj,. 

Sept.  26,  to 

»> 

Oct.     8 

,    Lee. 

Oct  10,  to  meeting  of  Court(Oct.  15) — Lord  Fraser. 

Box^Days, — The  Lords  have  appointed  Thursday,  18th  August, 
and  Thursday,  15th  September,  to  be  the  box-days  in  the  ensuing 
vacation. 

The  Lord  Ordinary  on  the  Bills  will  sit  in  Court  on  Wednesday, 
24th  August,  and  Wednesday,  21st  September,  each  day  at  eleven 
o'clock,  for  the  disposal  of  motions  and  other  business  falling  under 
the  93rd  section  of  the  Court  of  Session  Act,  1868.  EoUs  will  be 
taken  up  on  Monday,  22nd  August,  and  Monday,  19th  September, 
between  eleven  and  twelve. 

Circuits. 

North. — The  Lord  Justice-Clerk  and  Lord  Mure. 

Dundee — ^Wednesday,  31st  August. 
Perth — Friday,  2nd  September. 
Aberdeen — Tuesday,  6th  September. 
Inverness — Friday,  9th  September. 

M,  J.  G.  Mackay,  Esq.,  Advocate-Depute. 
Horace  Skeete,  Clerk. 

West. — Lords  Deas  and  Craighill. 

Glasgow — Tuesday,  16  th  August. 
Inverary — Wednesday,  31st  August. 
Stirling — Tuesday,  6th  September. 

David  Brand,  Esq.,  Advocate-Depute. 
J.  M^Cosh,  Clerk. 

South.— Lords  Young  and  Adam. 

Ayr — ^Friday,  30th  September. 
Jedburgh — Wednesday,  5th  October. 
Dumfries— Friday,  7th  October. 

A.  Taylor  Innes,  Esq.,  Advocate-Depute. 
j£n£AS  Macbean,  Clerk. 
VOL.  XXV.  NO.  ccxcvL— august  1881.  2  I 
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^ke  Scottish  ^ato  Mzq^zxnt  anb  Sheriff  Court  Reporter. 


SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Barclay. 

LAW80N  17.    DUN. 

The  action  was  raised  to  recover  the  contents  of  a  promissory  note  for  £150, 
granted  in  December  1879  by  the  defender's  brother,  David  Dun,  in  favour  of  the 
pursuer,  and  which  was  indorsed  on  the  back  by  the  defender.     It  was  stated  in 
defence  that  in  May  1875  the  said  David  Dun  borrowed  from  the  pursuer  £200, 
for  which  he  granted  a  bill  in  his  favour.     That  the  pursuer  asked  the  defender 
also  to  sign  this  bill  as  an  acceptor,  which,  however,  he  refused  to  do ;  but  with 
the  view  of  making  the  bill  more  marketable  in  the  event  of  the  pursuer  wishing 
to  transfer  it  to  a  third  party,  the  defender  agreed  to  indorse  it  by  writiog  his 
name  on  the  back  of  it,  and  this  he  did  accordinsly.     That  the  defender  heard 
nothing  more  of  this  bill  till  December  1879,  when  the  defender's  brother  was 
about  to  proceed  with  his  family  to  New  Zealand,  and  when  their  passage-moii^ 
was  paid.     That  on  the  Idth  of  that  month  the  pursuer  and  the  said  David 
Dun  called  on  the  defender,  and  the  pursuer  then  informed  him  that  he  would  not 
allow  his  brother  to  leave  the  countiy  unless  he  either  paid  the  contents  of  the 
said  bill  or  found  security  for  it,  and  he  then  wished  the  defender  to  accept  a 
new  bill  for  the  amount  along  with  his  brother.     That  the  defender  refused  to 
do  this,  but  ultimately,  in  order  to  induce  the  pursuer  to  allow  his  brother  to 
leave  the  country,  he  offered  to  indorse  a  bill  for  £150,  to  be  diawn  by  the 
pursuer  on  the  defender's  brother,  and  to  accept  a  bill  at  four  months  for  £50,  to 
be  drawn  by  the  pursuer  upon  him,  and  to  this  the  pursuer  agreed.    That  the 
pursuer  had  a  bill  stamp  with  him,  and  what  the  defender  supposed  to  be  a  bill 
was  then  written  out  and  signed  by  the  defender's  brother,  but  on  its  being 
handed  to  the  defender  he  found  it  was  a  promissory  note  for  £150  in  favour  of 
the  pursuer,  commencing  '^one  day  after  date  'we'  promise  to  pay,"  etc.    That 
the  defender  there  and   then  refused  to   sign   this,    and  objected  to  its  being 
in  the  form  of  a  promissory  note  in  place  of  a  bill.     As,  however,  the  pursuers  had 
not  another  stamp  with  them,  he  ultimately  agreed  to  indorse  it,  as  he  wished  to 
occupy  the  same  position  thereon  as  he  did  on  the  original  bill,  so  as  to  continue 
the  same  liability.    In  these  circumstances  the  defender  altered,  in  presence  of  the 
pursuer  and  the  defender's  brother,  the  word  **we"  in  the  promissory  note  into 
"I,"  and  having  thereafter  indorsed  it,  he  handed  it  to  the  pursuer,  who  took  it 
without  objection.     That  as  the  parties  had  not  another  bill  stamp,  the  defender 
gave  the  pursuer  a  cheque  on  his  bank  for  £50,  on  condition  that  it  should  not 
be  cashed,  but  should  be  exchanged  on  the  following  Friday  at  the  market  in 
Perth  for  a  bill  for  that  amount  to  be  granted  by  the  defender  to  the  pursuer. 
That  this  was  done  accordingly,  and  that  the  defender  paid  the  same  bdl  when 
due.     In  these  circumstances  the  defender  pled  (1)  that  being  only  an  indorser  of 
the  promissory  note,  he  was  not  liable  in  payment  of  the  contents  thereof  to  the 
pursuer ;  and  (2)  that  in  any  event  it  not  oeiDg  the  intention  of  the  parties  that 
he  should  be  liable  to  the  pursuer,  he  could  not  in  law  be  held  aa  uable.    The 
Sheriff-Substitute    having    heard  parties'   procurators    on    the    closed    record, 
allowed  them  a  proof,  which  having  been  led,  and  parties'  procurators  having 
thereafter  been  again  heard  on  the  whole  cause,  his  Lordship  has  pronounced  the 
following  judgment : — 

**  Perth,  VJih  June  1881. — Having  heard  parties'  procurators,  and  made  avian- 
idum,  with  process,  proofs,  and  debate,  Finas  as  matters  of  fact — 1st,  The  promis- 
sory note  ubelled  was  made  at  a  meeting  of  the  parties  on  I5th  December  1879, 
when  the  pursuer  framed  the  same  by  expressing  the  obligants  in  the  plural 
number,  but  the  pursuer  nevertheless  took  only  the  signature  of  David  Don  on 
the  face  of  the  document  as  sole  obli^nt,  he  being  t^e  proper  debtor  in  the  debt. 
2nd,  The  defender,  at  same  meeting,  in  presence  of  the  pursuer,  altered  the  plural 
obligation  into  the  singular,  and  subscribed  his  name  on  the  bade  of  the  note 
whioh  the  pursuer  received  without  requiring  his  aignature  on  tiie  Imm  of  tha 
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iftil,  wh«re  ft  ii  ftstlal  !n  practice  to  obtain  the  signattire  of  obliganti.  3rd,  Thai 
it  IB  established  by  the  whole  history  of  the  debt  and  arrangements  of  its  settle- 
ment that  the  defender  was  not  an  obligant  in  the  said  note  or  bound  directly 
to  the  pursuer  for  its  contents  ;  therefore  in  law  finds  him  not  liable  in  the  con- 
cIosioDS  of  the  petition,  and  accordingly  assoilzies  him  therefrom :  Finds  the 
pursuer  liable  to  the  defender  in  the  expenses  of  process ;  allows  an  account 
thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to  the  Auditor  of  Court 
to  tax  and  to  report,  and  decerns.  Hugh  Babclat. 

"Ifote, — ^This  is  a  case  of  some  difficulty,  and  the  Sheriff-Substitute  has  had  the 
advantage  of  two  very  able  and  exhaustive  debates  on  the  law.     The  series  of 
decided  cases  are  not  very  uniform.    There  appears  some  discord  between  the 
laws  of  England  and  Scotland  on  the  question,  which  in  any  point  of  the  law 
merchant  is  always  unfortunate.    Neither  should  there  be  any  distinction  between 
the  law  of  liability  occasioned  by  bills  of  exchange  and  promissory  notes.     Both 
have  the  same  object,  or  as  a  legal  commentator  elegantly  expresses  it,  they  are 
just  so  many  bags  of  gold  passing  from  debtor  to  creditor.     Unfortunately,  how- 
ever, occasionally  the  bags  are  fined  with  spurious  coin,  and  not  unfrequently  are 
merely  'wind-bags.'      In  bills,  the  creditor,  by  his  written  mandate,  orders 
certain  persons  to  pay  to  himself  or  some  third  party  a  certain  amount  of  money 
at  a  certain  fixed  period  and  place.     The  debtor  or  debtors,  or  their  friends,  are 
named  in  the  writ,  and  subscribe  on  the  face  of  the  writ  in  token  of  their  agree- 
ment to  implement  the  order.     In  promissory  notes  something  like  the  reverse  is 
the  order.     The  obligants  promise  on  the  face  of  the  writ  to  pay  a  certain  named 
person  a  certain  sum  at  a  fixed  period  and  place,  and  the  payee,  should  he  desire 
to  negotiate  the  instrument  of  credit,  indorses  it  by  his  signature  and  gives  it 
currency.     In  both  forms  the  object  is  the  same.     The  position  of  the  respective 
signatures  on  the  writs  are  well  known.     In  bills  the  creditor's  signature  appears 
first  on  the  face  of  the  document  as  drawer  or  creditor,  and  those  of  the  debtora 
and  obligants  follow.     In  notes  the  obligants  alone  appear  on  the  face  of  the 
paper,  and  the  payee,  at  any  time  suited  to  his  convenience,  may  indorse  the 
writ.    Any  departure  from  the  uniform  practice  must  necessarily  arouse  suspicion 
and  contrary  presumptions.     By  a  series  of  decisions,  both  in  England  and  Scot- 
land, a  person  whose  name  does  not  appear  on  the  face  of  the  instrument  may 
nevertheless  become  a  party  and  an  obligant  by  subsequently  putting  his  signa- 
ture on  the  face  of  the  document,  across  or  athwart,  or  even  on  its  back.     In 
case  of  a  bill,  a  person  who  signs  on  its  face,  though  his  name  be  not  in  the 
address,  gives  a  mandate  to  include  his  name  in  the  address.     Before  placing  the 
bill  in  judgment  a  party  having  right  to  its  contents  can  make  himself  drawer 
thereof  by  writing  his  name  above  the  acceptor.     There  can  be  no  question  that 
the  signature  on  any  portion  of  the  bill  has  the  words  preceding  the  name  '  I 
accept,'  or  *  accepted.'    The  subscriber  thereby  becomes  bound.     On  the  effect 
of  subscription  out  of  the  usual  order  there  are  varied  decisions  in  the  law  courts, 
and  several  legislative  enactments  to  remove  difficulties  which  had  arisen.    Where 
there  is  doubt  arising  from  the  form  or  place  in  which  the  signature  has  been 
adhibited  there  is  room  for  the  fullest  inquiry  as  to  the  true  motives  and  inten- 
tions of  the  party  giving  and  the  party  receiving  the  document,  whether  it  be  as 
a  primary  obligant  or  merely  as  a  correlative  surety  or  guarantee  to  subsequent 
indorsees.     The  most  of  the  cases  quoted  in  debate,  and  which  the  Sheriff-Substi- 
tnte  has  carefully  examined,  are  on  questions  of  bills  of  exchange.     The  only  one 
where  the  writ  was  a  promissory  note  is  26th  May  1812,  Don  v.    WcUt  (Faculty 
Collection).     In  that  case  the  note  was  drawn  originally  in  the  singular  number. 
It  was  subscribed  only  by  a  son,  and  his  father  indorsed  it,  and  he  was  found 
liable  as  a  joint  obligant.    It  does  not  appear  that  there  was  any  proof  led,  though 
certain  facts  are  assumed  by  the  Court.     The  case  is  very  meagrely  reported,  as 
was  the  sad  blemish  of  reports  in  those  days.     No  opinions  of  the  judges  are  given. 
The  next  case  is  7th  March  1818,  WcUt^rs  (Faculty  Col.).     This  was  a  case  of 
a  bill,  and  the  person  who  subscribed  on  the  back  of  the  bill  was  held  liable  as  an 
acceptor.     But  there  existed  the  important  fact  that  the  bill  was  a  renewal  of  a 
previous  bill  on  which  this  person  was  direcUy  a  joint  acceptor^  and  this  formed 
part  of  the  findings  of  the  Xord  Ordinary.     Baron  Hume  expressly  notes  that 
'the  purpose  was  plain,  the  bill  came  in  place  of  a  fonner  to  which  he  was  one  of 
three  acceptors.'    (See  6  Session  Cases,  1156,  and  Hume's  Decisions,  p.  68.)    The 
recent  case,  and  which  is  most  applicable  to  the  present,  is  that  of  WaUcer'a  Trustees 
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y.  M*Kinlay,  let  July  1879  (6  Session  Cases,  1132,  affirmed  in  HoQse  of  Lofdi, 
14th  June  1880,  7  Session  Cases,  85).  In  that  case  a  father  (as  in  JhtCs  case) 
indorsed  a  bill  of  exchange  accepted  by  his  two  sons,  and  he  was  found  not  liable 
by  the  Court  of  Session  and  Court  of  Appeal.  In  that  case  the  party  who  was 
sought  to  be  made  liable  was  dead,  and  the  Court  regretted  the  abs^ce  of  the 
best  evidence.  In  the  present  case  both  the  parties  are  fortunately  still  in  life, 
and  their  evidence  substantially  correspond.  It  appears  that  the  debt  was  one 
solely  due  by  a  brother  of  the  defender,  and  for  which  the  defender  was  in  noways 
liable  to  the  pursuer.  There  had  been  a  previous  bill  in  which  the  defender  bad 
not  been  an  acceptor,  nor  had  interponed  his  credit  as  indorser  in  the  same  way  as 
in  the  promissory  note  now  sued  for,  and  under  which  bill  he  was  not  sought  to  be 
made  liable.  This  is  just  the  reverse  of  what  was  the  case  of  Watters,  where  the 
indorser  was  held  liable  because  he  had  made  himself  liable  in  a  previous  bill  of 
which  the  note  was  a  renewal.  The  fact  that  the  note  was  originally  drawn  by  the 
pursuer  as  a  joint  note  by  the  two  brothers,  and  that  the  defender  in  the  pnnoer's 
presence  altered  the  joint  into  a  single  ^ability,  and  the  pursuer  allowed  it  with- 
out challenge,  and  not  insisting  on  the  defender's  signature  as  on  the  face  of  the 
writ,  clearly  shows  that  the  indorsement  was  for  some  other  purpose  than  creating 
a  personal  liability.  Lord  AVatson  remarked  in  Walker's  case,  which  is  more 
applicable  to  the  present  than  that  case :  'There  is  nothing  in  the  case  to  suggest 
that  either  of  the  parties  was  unfamiliar  with  bill  transactions,  and  it  is  nowhere 
proved  that  the  liability  which  M'Kinlay  [read  defender]  was  to  incur  by  signiog 
his  name  was  ever  discussed  or  referred  to  in  the  course  of  their  communingi. 
It  lay  with  the  appellants  [read  pursuers]  to  prove,  and  I  think  that  they  have 
failed  to  prove,  that  there  ever  was  any  mutual  understanding  or  agreement  as  to 
that  matter.  The  impression  which  a  careful  perusal  of  the  proof  has  left  upon 
my  mind  is  that  nothing  more  was  agreed  upon  between  the  parties  than  tnat 
M'Kinlay  [read  defender]  should  write  his  signature  across  the  back  of  the  bill, 
and  that  there  was  no  consenstis  m  itlem  as  to  the  effect  of  the  indorsement.  The 
one  agreed  to  give  and  the  other  to  take  his  signature  for  what  it  was  worth.*  So 
the  Lord  Chancellor  observed  that  'the  defender's  liability  as  insisted  upon  by  the 
creditors  could  only  be  established  by  proof  of  a  special  contract  to  be  answerable 
to  the  drawer  for  the  acceptors,  which  contract  being  different  from  that  which 
the  law  merchant  would  infer  from  his  mere  signature,  as  it  appears  upon  the 
face  of  the  bill,  could  only  be  proved  by  a  writing  properly  signed,  which  writing 
in  the  present  case  is  absent. '  Perhaps  this  limited  mode  of  establishing  liability 
would  not  be  held  necessary  by  the  law  of  Scotland,  and  in  Walker^s  case  there 
was  admitted  proof  by  parole.  The  circumstance  of  the  defender  at  the  time  of 
the  making  the  promissory  note  granting  a  separate  bill  for  £50  to  the  pursuer  as 
the  purchase  of  liis  brother's  freedom  from  detention  is  strons  evidence  that  this 
was  understood,  and  held  to  be  the  limit  of  his  personal  liability.  It  would  have 
been  as  easy  to  have  comprehended  the  whole  £200  in  one  and  the  same  bill  or 
note,  if  it  was  intended  he  was  to  be  liable  for  the  whole  debt.  The  Sheriff-Sub- 
stitute may,  liowever,  explain  that  had  the  promissory  note  been  withoat 
vitiation,  and  been  granted  in  the  singular  or  plural  number,  and  had  the  defender 
subscribed  either  on  the  face  or  on  the  back,  he  would  have  held  him  an  obUgant 
It  is  entirely  on  the  many  and  unsurmountable  specialties  of  the  case  that  he  has 
given  an  opposite  decision.  H.  B." 

The   Sheriff-Principal  (J.  H.   A.   Macdonald,  Q.C.)  affirmed  the  Suhstitnte's 
judgment  simph'citcr  on  16th  July  1881. 
Act. — J.  &  J.  Miller. All. — Skeete. 


SHERIFF  COURT  OF  LINLITHGOW. 

Sheriffs  Home  and  Monro. 

MONTOOMERY  V.  GRAY. — JuM  27,  188L 

Dwelling-house — Hypothec — Obligation  to  plenish, — The  pursuer  in  this  case  i» 
William  Montgomery,  joiner,  Broxburn,  and  the  defender  is  Thomas  Gray,  of  the 
Strathbrock  Hotel,  Broxburn.  From  the  statements  of  parties  it  appeiured  that 
Mr.  Gray  became  the  tenant  of  certain  subjects  in  Broxburn  under  a  written 
lease,  in  which  assignees  and  sub-tenants,  legal  or  conventional,  were  excluded. 
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for  ten  yean  after  the  term  of  Whitennday  1876.  That  Mr.  Gray  harixig 
obtained  from  Lord  Gardross  a  lease  of  the  Strathbrock  Hotel  in  Broxburn,  he  in 
November  1880  removed  all  his  furniture  from  the  pursuer's  house  to  the  Strath- 
brock Hotel,  and  that  he  had  ceased  to  occupy  and  possess  the  same,  notwith- 
standing that  there  were  still  five  and  a  half  years  to  run  of  the  lease.  And 
farther,  that  Mr.  Gray,  in  violation  of  the  terms  of  the  lease,  sublet  the  pursuer's 
premises  to  a  person  named  Bobson,  and  that  he  had  also  altered  the  premises  so 
as  to  accommodate  two  sub-tenants.  The  defender  denied  the  allegations  of  the 
pursuer,  and  maintained  that  all  he  had  done  was  to  make  a  temporary  arrange- 
ment with  a  respectable  party  to  occupy  and  keep  fired  and  in  good  order  the 
subjects  let,  pending  other  arrangements  being  made;  that  the  house  was  well 
furnished  ana  cared  for,  and  that  there  were  articles  of  value  in  it  which  the 
defender  did  not  intend  to  remove. 

It  appeared  that  on  1st  December  1880  the  pursuer's  agent  wrote  the  defender 
that  legal  proceedings  would  be  adopted  unless  he  implemented  his  lease,  and 
that  the  defender  having  refused  or  delayed,  a  petition  was  presented  to  the 
Sheriff  on  19th  January  following,  in  which  the  Court  was  askea  *'to  ordain  the 
defender  to  implement  and  fulfil  a  tack  dated  11th  January  1876,  entered  into 
between  the  defender  and  William  Eraser,  manufacturer,  Broxburn  (in  which 
tack  the  pursuer  is  now  in  right),  of  the  lower  flat  of  the  house  known  as  the  Bank 
Buildings,  situated  at  the  east  end  of  the  village  of  Broxburn,  for  the  space  of  ten 
years,  from  and  after  the  term  of  Whitsunday  1870,  and  that  by  keeping  habit- 
able by  lighting  and  firing,  and  properly  airing,  and  entering  into,  and  occupying 
the  said  premises,  and  paying  half-yearly  and  termly  at  Whitsunday  and  Martin- 
mas daring  the  remaining  years  of  the  tack,  the  stipulated  rent  of  £24  per  annum, 
as  the  same  falls  due,  and  also  by  plenishing  the  said  premises  with  furniture 
equal  in  value  to  the  rent,  and  that  at  the  sight  and  to  the  satisfaction  of  a 
licensed  appraiser  to  be  named  by  the  Court ;  or  otherwise,  and  in  the  event  of 
the  defender  failing  to  implement  and  fulfil  the  said  tack  as  aforesaid,  to  ordain 
the  defender  to  make  payment  to  the  pursuer  of  the  sum  of  £150,  as  damages 
sustained  by  the  pursuer,  or  which  he  may  yet  sustain  in  consequence  of  the 
defender's  failure  to  implement  and  fulfil  the  said  tack,  and  to  ordain  the  defender 
to  pay  to  the  pursuer  the  expenses  of  this  petition,  and  the  process  to  follow 
hereon." 

A  proof  having  been  led  on  both  sides,  Sheriff- Substitute  Home  pronounced  the 
following  interlocutor : — 

"LinlUhgoWf  lOth  May  1881. — Having  affain  considered  the  closed  record  with 
the  proof  now  adduced,  and  heard  parties  procurators,  Finds  that  the  defender 
admits  that  pursuer  is  proprietor,  and  that  he  himself  is  the  tenant  of  the  house 
in  question,  under  the  assignment  of  the  lease  referred  to:  Finds  that  after 
occupying  said  house  as  a  dwelling-house  for  some  time,  he  has  taken  other 
premises,  and  has  commenced  therein  the  business  of  a  hotel-keeper  in  the  same 
village  of  Broxburn :  Finds  that  all  his  furniture  has  been  lately  removed  out  of  said 
house,  and  that  the  pursuer  is  entitled  to  have  therein  as  much  as  will  secure  him 
in  his  hjrpothec  for  the  rent  of  the  same :  Finds  that  grates  and  fittings  alone  are 
not  enough,  and  that  the  furniture  of  a  third  party,  for  a  time  on  sufferance,  or 
illegally  on  a  sub-lease,  and  about  immediately^  to  quit,  is  in  the  ciroumstances  at 
least  not  sufiicient :  Therefore  decerns  and  ordains  the  said  defender  to  put  into 
said  house  and  to  keep  therein  as  much  of  his  own  furniture  as  will  suffice  for  the 
security  of  said  rent  aye  and  till  the  end  of  said  lease,  and  that  to  the  satisfaction 
of  the  pursuer,  or  to  find  sufficient  security  for  said  rent  also  to  his  satisfaction; 
and  also  to  warm  and  ventilate  the  said  house  in  a  proper  manner,  so  long  as  the 
same  is  not  inhabited  by  him  or  by  some  one  whom  he  may  be  entitled  to  put  into 
said  house :  Finds  that  under  said  conditions  said  defender  is  not  bound  in  law 
penonallv  to  occupy  said  premises  himself,  and  decerns  against  the  said  defender, 
Thomas  Gray,  accordingly :  Finds  him  liable  in  expenses,  subject  to  modification, 
and  appoints  an  account  to  be  given  in,  and  remits  to  the  Auditor  to  tax  and  to 
report,  and  decerns.  Francis  Home. 

'*Note. — The  above  rules  of  law  as  to  the  tenancy  of  a  dwelling-house,  or  of  any 
house,  are  clear  and  undoubted.  The  only  thing  here  is  that  the  pursuer  has 
apparently  been  in  rather  too  great  haste,  and  has  proceeded  somewhat  in  the  face 
of  some  negotiations  and  proposals  to  arrange  matters  between  the  parties.     On 
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thii  aoooimt  fall  enMDses  are  not  giTen.    There  does  not  appetr  to  bate  beet 
any  proper  anUet,  tnongh  aomethuig  appears  not  unlike  it.  F.  H.** 

The  case  having  been  appealed  by  both  parties,  the  following  interiooator  sad 
note  have  been  issned  by  Sheriff  Monro : — 

**  Edinburgh,  ^th  June  1881. — The  Sheriff  having  considered  the  recUimiag 
petition  and  answers,  and  whole  process,  Dismisses  the  appeal  for  the  defender, 
adheres  to  the  interlocutor  appealed  against,  except  in  so  far  as  it  finds  the 
defender  liable  in  expenses  subject  to  modification.  In  lieu  thereof  finds  the 
defender  liable  in  full  expenses,  but  finds  neither  party  entitled  to  the  expenses  of 
this  appeal :  Appoints  an  account  of  expenses  to  be  given  in,  and  remits  the  same 
to  the  Auditor  to  tax  and  to  report,  and  decerns :  Reserving  to  the  pursuer,  in  the 
event  of  the  defender  failing  within  a  reasonable  time  to  implement  the  inter 
locutor  appealed  against,  his  right  to  apply  to  the  Court  for  ejection  of  tiie 
defender  or  for  damages  in  any  competent  process,  and  to  the  defender  his  answer 
thereto  as  accords.  George  Moifaa 

**Nole. — This  case  comes  before  the  Sheriff  in  the  form  of  a  cross  appeal— the 
defender  asking  to  be  assoilzied  from  the  conclusions  of  the  petition,  and  the 
pursuer  asking  for  full  expenses  instead  of  modified  expenses ;  and  also  that  the 
Sheriff  should  award  a  sum  of  damages  in  case  of  the  defender  not  fulfilling  the 
order  of  Court.  On  the  main  question  between  the  parties  the  Sheriff  agrees  with 
the  opinion  of  the  Sheriff- Substitute  as  to  the  facts  established  by  the  proof  and 
as  to  the  law  applicable  to  tlie  case;  but  he  is  unable  to  see  the  ground  for 
holding  that  the  purBuer  was  over- hasty  in  taking  legal  proceedings.  The 
defender's  offers  M'ere  not  such  as  the  pursuer  was  bound  to  accept.  The  pur- 
suer has  therefore  been  awarded  full  expenses  up  to  the  date  of  appeal.  With 
reference  to  the  pursuer's  contention  that  he  should  be  awarded  a  sum  of  damages 
in  the  event  of  the  defender  failing  to  fulfil  the  order  of  Court,  the  Sheriff  is 
unable  to  give  effect  to  this  demand  at  the  present  stage.  If  such  failure  codd 
bo  held  to  bring  the  lease  to  a  termination,  there  would  be  no  difficulty  in 
awarding  damages  against  the  defender  for  his  breach  of  contract ;  but  the  lease 
would  continue  to  subsist  notwithstanding  the  defender's  failure  to  implement  the 
order  to  stock  and  plenish,  or  to  find  caution ;  and  the  Sheriff  would  have  no 
power  to  declare  it  to  be  terminated.  It  is  difficult,  therefore,  to  see  on  what 
principle  the  amount  of  damages  for  failing  either  to  furnish  the  house  or  to  find 
caution  should  be  assessed.  The  proper  remedy,  it  is  thought,  is  for  the  pursuer 
to  apply  for  a  warrant  to  eject  the  defender,  and  to  relet  the  house,  in  case  the 
defender  should  fail  to  obey  the  order  of  Court  within  a  reasonable  time.  Such  a 
warrant  of  ejectment  does  not  bring  the  lease  to  a  termination  ( Wrighl  v.  Wrigki' 
man,  1875,  3  Rettie,  68).  This  remedy,  however,  is  not  concluded  for  in  the 
petition,  and  accordingly  the  Sheriff  has  adhered  to  the  interlocutor  appealed 
against,  reserving  to  the  pursuer  his  right  to  apply  for  a  warrant  of  ejectment^ 
and  for  damages  at  some  future  period,  should  he  suffer  any  in  consequence  of  the 
defender's  breach  of  contract.  G.  M." 

j^ct, — Dodds,   Solicitor,   Bathgate. AU, — Messrs.  J.  &  A.  Hastie,  S.S.O., 

Edinburgh. 

SHERIFF  COURT   OF   ZETLAND. 
Sheriffs  Ramfiki  and  Thobcs. 

ORISBSON  V.  SCHOOL  BOARD  OF  SANDSTINO  AND  AITHSTINO,  Ain>  OILBEBT 

WILLIAMSON,  TEACHER. 

Prescription  of  a  servitude  of  cutting  peats.  Can  it  run  in  favour  qf  a  idaoir 
master  f — Education  Act  of  1872.  What  effect  of  a  disposition  to  carry  it  oirf.'— 
Decree  of  division  of  a  cornmonty  res  inter  alios  acta  as  regards  a  schoolmaster  nU 
called  to  it. — This  was  an  action  for  interdict  against  the  defenders  cutting  and 
carrying  away  peats  from  a  part  of  the  scattald  of  Aithsting  belonging  to  the 
pursuer,  under  a  decree  of  division  of  that  scattald  in  1878.  A  joint  minute  ad- 
mitted that  for  the  prescriptive  period  prior  to  that  decree  the  schoolmaster  of  the 
parish  cut  peats  on  said  cornmonty.  The  Sheriff-Substitute  (Ilampini)  in  ordering, 
on  7th  May  1881,  service  and  answers  in  six  days,  granted  interim  interdict,  and 

'x  3rd  June  prononnced  this  interlocutor  : — 
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"  Lerwickf  Zrd  June  1881. — ^The  Sheriff- Substitate  having  heard  parties'  procura- 
tors, made  avizandum,  and  considered  the  closed  record,  productions,  and  joint 
minute  for  the  parties  (No.  12  of  process).  Finds  in  point  of  fact  (1)  that  the 
parauer  is  heritable  proprietor,  under  decree  of  division  of  the  Court  of  Session,  of 
the  commottty  of  Aithsting,  dated  5th  June  1878,  of  the  subjects  over  which  the 
defenders  claim  a  right  of  servitude  ;  and  (2)  that  for  the  prescriptive  period  prior 
to  the  decree  of  division  the  schoolmaster  of  the  parish  of  Aithsting  cut  peats  on 
said  commonty :  Finds  in  point  of  law  that  the  defenders  and  their  predecessors 
hare  acquired  the  servitude  of  peat-cutting  claimed :  Therefore  recalls  the  interim 
interdict  granted  on  7th  May  last ;  refuses  the  prayer  of  the  petition,  and  assoil- 
fies  the  defenders  therefrom  :  Finds  the  defenders  entitled  to  expenses,  aUows  an 
account  thereof  to  be  lodged  in  process,  and  remits  the  same,  when  lodged,  to  the 
Auditor  of  Court  to  tax  and  report,  and  decerns.  Charles  Ramfeni. 

**  Note, — ^The  pecuniary  interest  at  stake  is  small,  but  the  principle  involved  is 
of  some  importance.  The  pursuer  is  heritable  proprietor  in  virtue  of  decree  of 
division  of  the  Court  of  Session  of  the  commonty  of  Aithsting,  dated  5th  June 
1878,  of  the  subjects  over  which  the  defenders,  through  their  teacher,  claim  a 
servitude  of  peat-cuttins.  It  is  admitted  that  for  the  prescriptive  period  prior  to 
the  decree  oi  division  tne  schoolnmster  of  the  parish  of  Aithsting  cut  peats  on 
that  commonty.  But  it  is  alleged  by  the  pursuer  that  the  right  so  exercised  was  not 
a  servitude.  The  heritors  being  bound,  under  43  Geo.  III.  c.  54,  to  settle  a  school, 
the  parish  schoolmaster  cut  peats  in  virtue  of  the  heritors'  rights.     He  was  eaulem, 

?*r8ona  with  the  heritors,  and  could  not  acquire  a  right  antagonistic  to  their  own. 
he  Sheriff-Substitute  cannot  accept  this  reasoning.  The  choice  of  the  old  parochiid 
schoolmaster  no  doubt  lay  with  the  heritors  and  minister,  but  once  elected,  he  was 
80  far  independent  that  he  held  his  office  ad  vUam  aut  culpam.  Contracts  have 
been  set  aside  where  the  parochial  schoolmaster  agreed  to  hold  his  office  at  plea- 
sure, and  he  exercised  his  office  not  under  the  superintendence  of  the  heritors,  but 
of  the  Presbytery.  By  the  Act  in  question,  as  well  as  by  the  old  statutes  pre- 
cedent, certain  obligations  were  laid  upon  the  heritors  to  provide  him  with  a 
schoolhouse,  and  to  modify  to  him  a  salary.  But  they  had  no  power  to  interfere 
with  him  in  the  exercise  of  any  of  his  rights,  and  it  was  as  competent  to  him  to 
acquire  a  servitude  over  any  of  their  lands  as  it  was  to  any  other  person  residing 
in  the  neighbourhood. 

"  The  servitude  in  question  having  thus  been  competently  created,  the  next 
question  is,  has  it  been  competently  extinguished  ?  It  is  not  seriously  disputed 
that  the  decree  of  division  has  not  altered  the  position  of  parties.  A  positive 
servitude  followed  by  possession  is  effectual  against  singular  successors,  and  here 
there  has  been  no  break  in  the  exercise  of  the  right.  But  it  is  alleged  that  the 
defenders,  by  accepting  a  disposition  of  the  site  of  the  schoolhouse  from  the  pur- 
suer in  1876,  must  be  held  to  have  relinquished  this  servitude.  Henceforward 
their  rights  must  be  those  to  which  they  are  entitled  under  that  bounding  charter, 
and  no  others.  But  a  servitude  cannot  be  extinguished  inferentially,  and  the  case 
does  not  seem  to  fall  under  any  of  the  modes  of  extinction  known  to  the  law.  It 
is  not  confusion,  neither  is  it  renunciation.  There  has  been  no  extinction  by 
prescription ;  both  tenements  still  exist,  and  no  change  of  circumstances  has 
ensued  rendering  the  servitude  no  longer  necessary  or  available.  The  Sheriff- 
Substitute  thinks  it  right  to  add  that  the  case  has  been  debated  on  both  sides  on 
the  assumption  that  no  change  has  been  made  upon  the  position  of  schoolmasters, 
quoad  hoc,  by  the  Education  Act  of  1872,  and  that  the  School  Board  has  acquired 
right  to  this  servitude  in  virtue  of  its  exercise  by  the  parochial  schoolmaster  under 
the  old  system  continued  by  the  present  teacher.  C.  B." 

The  pursuer  appealed  to  the  Sheriff,  who  ordered  written  argument,  and  there- 
after pronouncea  this  interlocutor  : — 

**Lervoieh,  2&th  July  1881. — ^The  Sheriff  having  considered  the  pursuer's  appeal, 
with  reclaiming  petition  and  answers.  Dismisses  said  appeal,  and  adheres  to  the 
interlocutor  snbmitted  to  review,  with  additional  expenses,  as  these  may  be  taxed, 
sad  decerns.  Gso.  H.  Thom&    . 

"Note. — It  seems  only  necessary  to  add  to  the  considerations  which  influenced 
the  Sheriff-Substitute  in  his  decision  some  which  have  reference  to  the  arguments 
Babmitted  in  the  reclaiming  petition.  It  is  there  ar^ed  that  Uie  schoolmaster  is 
a  mere  o£Gioe-holder,  and  not  a  proprietor.     In  this  respect  he  is  in  pari  ccmu 
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with  a  parish  minister,  and  both  of  them  have  votes  in  parliamentary  elections  u 
proprietors.  But  farther  (Ersk.  ii.  9,  o),  a  parish  minister's  right  to  'pastonge, 
fue^  feal,  divot,'  etc.,  is  spoken  of  and  treated  as  a  privilege  or  servitade,  and 
prescription  runs  in  favour  of  the  benefice  rather  than  in  his  favour,  as  the  pro- 
prietor or  possessor  of  any  dominant  tenement.  The  doctrine  of  preacription  of  a 
glebe  expounded  by  Lord  Deaa  in  Panmure  v.  HaUcet  (3rd  July  1860,  22  D.  1392; 
seems  equally  applicable  to  a  part  and  pertinent  of  a  glebe,  and  of  a  school,  school- 
house,  and  garden,  such  as  fuel,  feal,  or  divot.  The  Education  Act  of  1872 
transfers  all  such  rights  to  the  School  Board  for  their  schoolmasters,  and  as  the 
disposition  here  founded  on  and  granted  to  the  pursuer  was  to  give  effect  to  that 
Act's  provisions,  it  cannot  be  founded  on  adversely  to  the  grantees.  If  need  be 
the  Scnool  Board  can  demand  a  supplementary  disposition,  but  it  is  apprehended 
that  the  clauses  of  the  existing  disposition  carry  under  the  conveyancmg  statates 
all  parts  and  pertinents  of  the  lands  therein  specified.  The  tendency  of  modern 
decision  as  regards  such  rights,  especially  under  the  combined  operation  of  common 
law  and  a  public  statute  of  a  character  beneficial  to  a  community  such  as  a  parish, 
is  illustrated  by  the  case  of  Smith  v.  Commissioners  of  Police  of  Denny  (in  Coart  of 
Session,  19th  March  1879,  6  Rettie,  28 ;  and  in  House  of  Lords,  8th  March  18S0, 
7  Rettie,  28). 

"  As  the  decree  of  the  division  of  the  commonty  was  obtained  in  a  process  to 
which  the  schoolmaster  was  not  called,  it  is  rts  tnUr  alios  acta  as  regards  him,  and 
in  view  of  the  admissions  in  the  joint  minute  (No.  12  of  process)  cannot  be,  and 
has  not  been,  founded  on  in  this  action.  G.  H.  T." 
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'  Bill  of  Exchanob. — Principal  and  surety — Right  of  indorser  to  securities  of 
acceptor  in  hands  of  creditor. — The  indorser  of  a  bill  of  exchange  is^in  the  position 
of  a  surety  for  the  acceptor,  and,  as  such,  upon  payment  to  a  discounter  of  the 
amount  due  on  the  bill  after  its  dishonour  by  the  acceptor,  is  entitled  to  the 
benefit  of  securities  of  the  acceptor  held  by  the  discounter  to^secure  the  bill 
The  holder  of  the  bill  and  security  is  at  liberty  to  deal  with  the  bill  without  pre- 
judicing his  security  at  any  time  before  notice  of  dishonour.  Quaere,  as  to  the 
rights  of  a  stranger  to  the  acceptors,  who  has  given  such  security. — Duncwi^  Fox, 
<fc  Co,  V.  The  Nortfi  and  South  Wales  Bank,  50  L.  J.  Rep.  Ch.  (H.  L.),  355. 

Trade-Mark. — Rectification  of  register — Trade-Marks  Registration  Acts,  1875 
and  1877. — The  power  conferred  on  the  Court  by  the  Trade-Marks  Registration 
Acts  to  order  rectification  of  the  register  of  trade-marks  is  applicable  only  to 
cases  in  which  there  has  been  some  mistake  in  the  original  registration,  not  to 
cases  where  the  register  has  become  defective  by  reason  of  circumstances  which 
have  occurred  subsequently  to  such  registration. — In  re  Ward,  Sturty  and  Sharp' t 
Trade-Marks,  60  L.  J.  Rep.  Ch.  347. 

Policy. — Insurance  against  fire — Wilful  destruction  of  property  by  wife  ofas^red 
— Rights  of  insurers — Action  founded  on  felony. — An  insurance  company  had 
granted  a  fire  policy  to  S.,  and  during  the  currency  of  the  policy  S.'8  wife 
feloniously  burned  the  property  insured.  The  company,  not  admitting  any  claim 
on  the  policy,  brought  an  action  against  S.  and  his  wife  for  the  damage  done  hy 
the  act  of  the  wife : — Held,  first,  that  the  action  could  not  be  maintained  as  the 
insurer  has  no  rights  other  than  those  of  his  assured,  and  can  only  enforce  those 
in  the  name  of  the  assured,  and  after  admitting  the  claim  on  the  policy ;  secondly, 
that  the  action  for  the  felony  was  maintainable  without  showing  that  the  felon 
had  been  prosecuted. — Tfie  Midland  Counties  Insurance  Co.  v.  Smith,  60  L  J. 
Rep.  Q.  B.  329. 

Semble,  that  a  felonious  burning  by  the  wife  of  the  aasnred  withoat|hi8  privity 
ii  covered  by  the  ordinary  fire  policy. — Ibid,    . 
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LIABILITY  FOE  DOGS. 

In  the  case  of  Burton  v.  Moorhead  (July  1, 1881, 18  Scot.  Law 
Eep.  640),  brought  on  appeal  from  the  SheriflF  Court  at  Glasgow, 
the  Second  Division  of  the  Court  of  Session  gave  a  decision  of 
moment  in  Tegard  to  the  responsibility  of  owners  of  dogs  for 
injuries  inflicted  by  them.  The  question  to  be  determined  was 
simply  this:  After  the  owner  of  a  dog  becomes  aware  that  the 
animal  is  of  a  dangerous  or  mischievous  disposition,  it  having  come 
to  his  knowledge  that  it  has  bitten  or  attacked  some  person,  is  it  a 
sufficient  defence  in  an  action  of  damages  for  any  injury  committed 
by  the  animal  that  reasonable  precautions  have  been  taken  to 
restrain  it,  or  must  the  owner  take  the  absolute  responsibility  for 
anything  the  dog  may  do  ?  The  Sheriff-Substitute  took  the  former 
of  these  views;  the  Sheriff-Principal  took  the  latter;  and  the 
Second  Division  has  affirmed  the  judgment  of  the  Sheriff-Prin- 
cipal It  is  now,  therefore,  to  be  r^arded  as  settled  that  if  a  man 
keeps  a  dog  after  it  has  come  to  his  knowledge  that  it  is  vicious 
and  has  attt^cked  people,  he  does  so  at  his  periL  It  does  not 
matter  whether  the  precautions  which  have  been  used  are  or  are 
not  reasonably  sufficient  The  public  are  entitled  to  demand  that 
the  precautions  shall  be  effectual. 

The  case  came  up  in  this  way.  The  pursuer,  a ''  professor  of 
dancing,"  was  parsing  along  a  road  near  the  kennel  in  which 
the  defender's  watch-dog  was  chained.  The  dog  sprang  at  the 
man,  broke  the  chain,  and  bit  the  man's  leg  severely.  It  was 
proved  that  the  dog  was  of  a  dangerous  disposition,  having  bitten 
other  people  before,  and  that  the  owner  was  aware  of  this.  The 
Sheriff-Substitute  oddly  enough  says,  *'In  my  pretty  copious 
experience  of  this  class  of  casey  I  should  say  that  in  about  one* 
half  the  delinquent  dog  is  a  retriever."  "  In  our  pretty  copious 
experience  of  this  class  of"  writing,  we  should  say  that  **  in  about 
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one-half"  the  statement  is  not  good  English,  and  that  in  about  the 
other  half  the  statement  is  not  good  sense.  What  does  it  matter 
whether  the  dog  was  half  a  retriever  or  wholly  a  retriever,  or  not 
a  retriever  at  all  ?  The  important  thing  to  know  about  the  dog  is, 
was  it  a  dangerous  dog  or  was  it  not  ?  That  it  was  a  dangerous 
dog  is  sufficiently  proved  by  the  circumstance  that  it  had  bitten 
people  before.  Surely  in  a  case  about  the  liability  of  a  man  for 
his  dog  it  is  not  necessary  to  lead  the  same  sort  of  evidence  that  is 
usual  in  a  paternity  case. 

The  Sheriff-Substitute  held  that  the  precautions  used  were 
reasonably  sufficient.  He  says  the  dog  s  chain  ''  seems  to  be  a 
chain  every  link  of  which  was  good  save  the  one  thai  hrokeT  In 
that  case  it  was  not  a  good  chain.  A  chain,  whether  a  chain  of 
reasoning  or  a  dog's  chain,  is  no  stronger  than  its  weakest  part 
The  effect  of  one  link  being  unsound  was  the  same  as  if  every  link 
had  been  unsound — the  dog  got  loose  and  the  dancing-master  got 
bitten. 

The  law  laid  down  by  the  Second  Division  has  long  been 
established  in  England.  It  is  laid  down  in  so  old  a  book  as  Sir 
Matthew  Hale's  "Pleas  of  the  Crown:"  "If  a  man  have  a  beast, 
as  a  bull,  cow,  horse,  or  dog,  used  to  hurt  people,  if  the  owner 
know  not  his  quality  he  is  not  punishable,  but  if  the  owner  be 
acquainted  with  his  quality,  and  keeps  him  not  up  from  doing 
hurt,  and  the  beast  kills  the  man,  by  the  ancient  Jewish  law  the 
owner  was  to  die  for  it  (Exod.  xxi.  29),  and  with  this  seems  to 
agree  the  book  of  3  E.  3  Coron.  311,  Stamf.  P.  C.  17,  as  therein 
these  things  seem  to  be  agreeable  to  law.  (1)  If  the  owner  have 
notice  of  the  quality  of  his  beast,  and  it  doth  anybody  hurt,  he  is 
chargeable  with  an  action  for  it  (2)  Though  he  have  no  particu- 
lar notice  that  he  did  any  such  thing  before,  yet  if  it  be  a  beast 
that  is /era;  natv/rce,  as  a  lion,  a  bear,  a  wolf,  yea,  an  ape  or  monkey, 
if  he  get  loose  and  do  harm  to  any  person,  the  owner  is  liable  to  an 
action  for  the  damage.  ...  (3)  And  therefore  in  case  of  such  a 
wild  beast,  or  in  case  of  a  bull  or  cow  that  doth  damage,  where  the 
owner  knows  of  it,  he  must  at  his  peril  keep  him  up  safe  from 
doing  hurt,  for  though  he  use  his  diligence  to  keep  him  up,  if  he 
escape  and  do  harm,  the  owner  is  liable  to  answer  dtunages*' 
(i.  430). 

In  short,  the  same  rule  applies  to  f eras  maristietce  after  the  owner 
has  been  niade  aware  that  they  have  done  hurt  as  applies  to  fere 
naturcB.  In  May  v.  Burdett  (1840,  9  A.  and  K  101),  where  the 
action  was  against  the  owner  of  a  monkey  which  had  bitten  a 
person,  it  was  said,  "  The  gist  of  the  action  is  the  keeping  of  the 
animal  after  knowledge  of  its  mischievous  propensities. 

Some  doubt  was  thrown  by  certain  observations  of  Lord 
Chancellor  Cranworth  in  FUeming  v.  Orr  (3  April  1855, 2  M*Q.  U) 
on  the  proposition  which  had  been  laid  down  in  the  law  of  England, 
and  which  in  this  case  of  Burton  v.  Moorhead  has  now  been  laid 
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down  as  the  law  of  Scotland,  viz.  that  after  knowledge  of  the 
animal's  vicious  propensities*  it  is  not  sufficient  that  reasonable 
precautions  have  been  used ;  "  There  cannot  be  blame  or  negligence 
in  the  owner  merely  from  his  allowing  liberty  to  an  animal  which 
has  not  by  nature  the  propensity  to  cause  mischief.  Blame  can 
only  attach  to  the  owner  when,  after  having  ascertained  that  the 
animal  has  propensities  not  generally  belonging  to  his  race,  he  omits 
to  take  proper  precautixms  to  protect  the  pvblic  against  the  ill  conse- 
quences of  these  anomalous  habits." 

The  observation  of  the  Lord  Chancellor  was  aU  the  more  re- 
markable that  it  WHS  contrary  to  the  law  of  England,  and  it  was 
not  intended  as  a  statement  of  the  law  of  Scotland.  The  only  pro- 
position in  the  law  of  Scotland  laid  down  upon  the  subject  by  the 
Lord  Chancellor  was  that  the  responsibility  of  the  owner  of  a  dog 
could  not  be  carried  to  such  an  extent  as  to  hold  him  "  necessarily 
and  in  all  cases  responsible  for  the  damage  occasioned  by  that  dog . 
in  the  destruction  of  the  sheep  of  another." 

An  observation  of  Lord  Ormidale  in  Cowan  v.  JDalziels  (Nov.  23, 
1877,  5  Bettie,  241)  has  also  been  construed  to  a  similar  eifect : 
'*  Such  a  dog" — a  dog  whose  owner  knew  it  to  be  dangerous — "  could 
have  been  kept  quite  lawfully  on  the  chain."  No  doubt — the 
owner  taking  the  risk  of  the -chain  proving  insuflBcient.  But  there 
is  another  observation  in  the  same  case  which  more  legitimately 
might  be  construed  to  mean  that  the  owner  of  a  dangerous  dog  is 
protected  if  he  used  proper  precautions.  In  this  case  the  owner 
had  intrusted  the  dog  to  a  friend,  in  whose  custody  it  was  when 
the  attack  occurred.  Lord  Ormidale  remarked  that  the  owner 
^'  was  not  only  entitled  to  keep  the  dog  on  the  chain,  but  also  to 
lend  him  to  a  friend  for  the  purpose  of  watching ;  and  if  his  friend 
'was  quite  competent  to  take  charge  of  such  a  dog,  ...  I  rather 
think  the  owner  cannot  be  made  responsible  for  what  the  dog  did 
in  the  custody  of  such  a  friend."  What  does  it  matter  whether 
the  animate  custodier  in  the  shape  of  a  friend  proves  incompetent, 
or  the  inanimate  custodier  in  the  shape  of  a  chain  proves  in- 
eflScient?  The  precaution  has  not  been  effectual  in  either  case. 
Of  course  if  the  control  passes  out  of  the  hands  of  the  true  owner 
altogether,  that  raises  a  different  question. 

The  decision  in  Burton  v.  Moorhead  has  extended  the  respon- 
sibility of  owners  for  their  dogs  to  a  point  beyond  that  at  which,  in 
the  light  of  the  dictum  of  Lord  Cranworth,  it  was  not  unreasonably 
thought  to  have  terminated  We  think  the  liability  ought  to  be 
«till  further  extended.  Their  Lordships  of  the  Second  Division 
implied  that  if  the  dog  had  never  bitten  or  attacked  any  one  before, 
the  owner  would  not  be  liable.  This  observation,  although  quite 
imnecessaiy  for  the  decision  of  the  case  before  the  Court,  was 
undoubtedly  in  accordance  with  the  English  law  upon  the  subject. 
This  was  certainly  not  the  law  which  had  been  Isad  down  by  the 
Court  of  Session  in  the  case  Fleeming  v.  Orr  already  referred  to. 


452  LIABILITT  FOB  DOGS. 

In  that  case  (March  5, 1853, 15  D.  486)  a  number  of  sheep  were 
destroyed  by  a  young  fpx-hound  which  had  been  allowed  to  go 
about  loose.      The  Court  of  Session  held  that  the  owner  of  the 
dog  was  liable  for  the  value  of  the  sheep  destroyed,  and  that 
it  was  no  answer  to  the  demand  that  the  dog  had  never  pre- 
viously shown  any  propensity  to  attack  sheep.      The  question 
was  just  such  a  question  as  was  suited  for  the  late  Lord  Cock- 
burn's  strong  common-sense  and  humorous  sagacity — and  these 
qualities  he   did   exercise:      "I    have    understood   all   my  life 
that  if  my  dog  worries  another  man's  sheep  I  must  pay  for  it 
But  it  is  said  that  I  must  now  revise  my  opinion.     I  speak  with 
great  respect  of  the  law  of  England ;  it  is  a  system  with  which  I  do 
not  profess  to  be  acquainted,  and  I  would  recommend  that  Scotch 
law  should  be  quoted  to  us  here  in  Scotland.  ...  It  has  been  laid 
down  to  us  as  an  absolute  principle  that  any  person  keeping  a 
wild  [?]   or  domestic  animal  is   not  to  be  liable  for  mischief  it 
may  have  done,  unless  it  has  done  the  same  thing  before.    Now, 
this  is  just  nonsense.    The  essence  of  the  principle  seems  to  be 
that  every  dog  is  to  have  one  worry  and  every  bull  one  thrust  with 
absolute  impunity,  that  is  to  say,  without  its  master  being  liable. 
...  A  man  is  liable  for  the  natural  tendencies  of  his  dog  if  he 
does  not  care  to  keep  him  in  check."    'In  the  House  of  Lords  Lord 
Cranworth  repudiated  the  doctrine  thus  stated.     After  stating  the 
proposition  of  the  pursuer,  that  "  by  the  law  of  Scotland  the  owner 
of  a  dog  and  the  person  in  whose  keeping  the  dog  is  are  necessarily 
and  in  all  cases  responsible  for  the  damage  occasioned  by  that  dog 
in  the  destruction  of  the  sheep  of  another,"  his  Lordship  said: 
"  I  think  it  clear  upon  all  the  authorities  that  the  liability  of  the 
owner  cannot  be  carried  to  the  extent  which  such  a  proposition 
involves.     It  cannot  be  that  because  I  am  the  owner  of  a  dog,  it 
may  be,  of  gentle  habits,  which  I  have  properly  secured,  therefore, 
if  another  person,  without  my  consent,  or,  it  may  be,  contrary  to  my 
express  prohibition,  lets  the  dog  loose  and  urges  him  to  attack  the 
sheep  or  cattle  of  another,  I  am  responsible  for  the  injury  thereby 
caused."     After  showing  that,  whether  the  English  rule  and  the 
Scotch  rule  are  or  are  not  the  same,  the  foundation  of  the  action  in 
both  countries  was  cidpa,  Lord  Cranworth  added  that  if  in  Scotland 
"  it  is  sufficient  to  allege  negligence  on  the  part  of  the  owner  with- 
out averring  or  proving  his  knowledge  of  the  animal's  habits,  it  is 
not  that  the  foundation  of  the  action  is  different,  but  that  the 
Scotch  law  does  not  so  readily  permit  the  owner  of  an  animal  to 
rely  on  the  general  consequences  flowing  from  its  being  supposed 
to  be  an  animal  m^nmetce  naturcB,  a  supposition  which  experienee 
shows  to  be  often  very  far  from  the  truth,  and  which  I  am  indined 
to  think  that  we  in  England  have  sometinus  too  readily  acted  on!* 
One  cannot  help  asking,  If  experience  shows  the  supposition  to 
be  often  very  far  from  the  truth,  why  do  you  act  upon  such  a 
supposition  ?  and  if  it  has  been  too  readily  acted  upon  in  England, 
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id  that  a  reason  that  a  rule  founded  upon  it  should  be  introduced 
into  the  law  of  Scotland?  ^ 

The  authorities  in  the  law  of  Scotland  relied  upon  by  Lord 
Cranworth  were  a  passage  in  Lord  Stair  and  two  old  cases.  Lord 
Stair  (Instit  i  9,  5)  says,  "  As  is  clearly  resolved  in  the  Judicial 
law,  in  the  case  of  the  pushing  ox,  which  if  it  was  accustomed  to 
push  beforetime,  the  owner  is  liable  for  the  damage  thereof  as  being 
obliged  to  restrain  it ;  but  if  not^  he  is  free."  The  authority  which 
Stair  gives  is  Exodus  xxi.  28.  The  other  authority,  Toddridge  v. 
Andron,  is  not  quite  so  old.  FountainhaU  reports  it  under  date 
1678  (Br.  Supp.  3,  223).  It  merely  comes  to  this,  that  "  Lord 
Olendoick  found "  the  defender  "  liable  for  the  scaith "  caused  by 
the  dog  worrying  sheep  "  after  intimation  mada  It  is  not  said  that 
any  claim  had  been  made  for  scaith  before  intimation  was  made, 
and  the  circumstance  of  intimation  having  been  made  certainly 
made  the  case  stronger,  and  was  one  worthy  of  mention  by  Lord 
Glendoick.  The  other  authority,  Tv/mhvU  v.  Brownfidd  (1735, 
Elchies,  BeparcUian  No.  1),  is  certainly  very  much  to  the  point,  and 
is  concise  enough :  "  Dogs  killing  sheep,  to  make  the  master  liable, 
his  knowledge  of  the  dog's  being  in  use  to  kill  should  be  proved." 

We  do  not  think  the  dog  is  entitled  to  one  worry  or  one  bite.  In 
the  first  place,  this  doctrine  is  rather  hard  upon  the  man  who  is 
privileged  to  receive  the  honour  of  the  first  bite.  What  consolation 
is  it  to  him  to  be  informed  that  no  other  person  has  suffered  injury 
from  this  particular  dog,  and  that  he  has  been  made  an  experiment 
of?  He  has  sufiered  damage  all  the  same.  If  a  dancing-master, 
to  take  the  instance  in  Burton  v.  MoarJiead,  has  been  bitten  so 
severely  that  lie  is  prevented  from  following  his  usual  avocations,  is 
his  pain  and  his  pecuniary  loss  lessened  by  the  fact  that  all  the  other 
dancing-masters  in  the  neighbourhood  have  escaped,  are  pursuing 

^  It  is  light  to  remark  that  the  Lord  Chancellor  had  said,  *'  I  see  nothios  in 
tbe  finding  of  the  Sheriff  inconsistent  with  the  supposition  that  this  dog  had 
been  properly  secured  by  its  owner,  but  was  let  loose  by  another  person,  not 
only  without  permission,  but  contrary  to  an  express  prohibition,  and  urged  to 
attack  and  destroy  the  sheep  in  question."  The  case  had  come  up  in  a  curioua 
^pe,  and  in  one  which,  in  the  view  of  the  House  of  Lords,  made  it  necessary 
to  stretch  the  liability  of  the  owner  of  a  dog  to  its  utmost  extent,  and  indeed 
further  probably  than  the  Court  below  would  have  gone.  By  the  Judicature 
Act,  when  cases  in  which  proof  has  been  taken  come  from  the  Shwiff  Court  to 
the  Court  of  Session,  in  reviewing  the  judgment  proceeding  on  such  proof 
the  Court  of  Session  are  bound  in  their  interlocutor  to  specify  the  several  facts 
material  to  the  case  which  they  find  established  by  the  proof,  and  express  how 
iAF  their  iudgment  proceeds  on  matter  of  fact  so  found  or  on  matter  of  law. 
Their  judgment  is  subject  to  appeal  to  the  House  of  Lords  only  so  far  as 
it  depends  on  or  is  affected  by  matter  of  law.  The  Court  of  Session  had  not 
made  8{>ecial  findings  of  fact,  but  merely  affirmed  the  finding  of  the  Sheriff^ 
which  simply  was  that  the  sheep  had  been  destroyed  by  a  dog  belonging  to  the 
defender.  The  case  was  thus  not  favourablv  presented  for  the  view  of  the  law 
taken  by  the  Court  of  Session  ;  but  if  the  facts  found  had  been  specified  the 
same  result  would  have  followed.  The  law  laid  down  by  the  Court  of  Senion 
And  that  laid  down  by  the  Lord  Chancellor  are  entirely  different. 
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their  usual  avocations,  with  this  difference,  that  their  business  i» 
increased  by  the  attendance  of  pupils  to  whofn  he  has  been  obliged 
to  give  up,  at  least  for  the  time  1  "  That  loss  is  common  would  not 
make  my  own  less  bitter — ^rather  more."  But  the  loss  of  a  bit  of 
the  calf  of  one's  leg,  if  it  was  a  loss  common  to  the  persons  coming 
within  the  reach  of  the  dog,  would  make  one's  loss  much  less  bitter, 
because  in  that  case  one  would  get  damages. 

It  does  seem  to  us  that  the  distinction  of  the  English  law  between 
fer(B  naturce  and  ferce  mansuetos  is  somewhat  artificial,  and  is^ 
irrelevant  to  the  question  of  fault  and  consequent  reparation.  It 
is  artificial,  because  a  dog  is  not  originally,  and  is  not  necessaiil}v 
a  domesticated  animal,  any  more  than  a  monkey  is.  Both  may 
be  tamed,  and  both  are.  But  some  traces  of  the  wild  blood  do 
occasionally  manifest  themselves  with  no  apparent  reason  for  it 
except  on  Goldsmith's  theory  that  "the  dog,  to  suit  his  private 
ends,  went  mad  and  bit  the  man."  The  distinction  is  irrelevant, 
because  the  matter  to  be  considered  is  not  whether  the  animal  is  to 
be  put  in  one  classification  or  another,  but  whether  it  is  apt  to  do 
damage. 

The  real  ground  of  liability  is  culpa.  It  is  the  scienter,  the 
knowledge  of  the  animal's  propensity  to  do  hurt,  that  fixes  the  date 
of  liability.  But  when  does  the  scwrUer  begin  ?  Surely  not,  as  the 
English  law  has  it,  only  when  the  owner  becomes  aware  that  the 
particular  dog  has  done  damage,  or  has  attempted  to  do  damage.  It 
begins  the  moment  one  keeps  an  animal  of  a  kind  which  is  apt  to 
bite  and  do  damage ;  and  everybody  knows  that  dogs  are  apt  to* 
bite  and  do  damage.  That  "  dogs  delight  to  bark  and  bite,  for  'tis 
their  nature  to,"  is  an  observation  with  which  we  have  all  been 
made  very  early  acquainted,  and  is  true  to  canine  nature.  If  this 
rule  of  law  as  to  when  culpa  commences  is  to  prevail  in  the  case  of 
the  owners  of  dogs,  why  should  it  not  be  extended  ?  Why  should 
not  an  engine-driver  be  entitled  to  one  collision,  and  a  writer  of 
leading  articles  be  entitled  to  one  libel  ? 

There  is  one  respect  in  which  the  test  of  whether  the  dog  has 
attacked  any  person  or  another  animal  before  is  an  unfair  one  ta 
the  owner  of  the  dog  which  has  been  proved  to  have  made  an 
attack.  A  young  frolicsome  and  perhaps  fractious  animal  may 
indulge  in  the  usual  dissipations  of  youth,  but  may  when  it 
becomes  old  become  quite  a  peaceable  animal,  and  much  less 
likely  to  cause  damage  than  some  younger  dog  which  may  never 
yet  have  committed  an  attack.  But  according  to  this  test  the 
owner  would  not  be  safe  to  keep  the  old  peaceable  dog,  and  would 
have  to  put  it  away,  while  he  would  be  safe  to  retain  an  animal 
really  dangerous. 

The  argument  of  Lord  Chancellor  Cranworth  against  the  view 
we  are  advocating  from  the  hardship  of  making  an  owner  liable  if 
some  unauthorized  person  chose  to  let  the  dog  loose,  is  not  to  the 
point.     It  is  not  necessary  to  go  so  far  as  this.     It  might  very 
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properly  be  said  in  such  a  case  that  the  owner  is  not  liable  for  the 
mahcious  act  of  a  third  party,  that  there  was  no  negligence  on  the 
part  of  the  owner,  but  that  all  the  culpa  fell  on  the  person  who  let 
the  dog  loose.  If  somebody  places  a  stone  on  the  rails  which  causes 
the  engine  to  go  off  the  line,  and  damage  ensues,  the  railway  com- 
pany is  not  liabla 
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Inhabited  Hmise  BvJty — 1%  a  Hydropathic  JEstdblishment  a  Hotel  f 
—By  the  Inhabited  House  Duty  Act  of  1851,  and  the  Customs  and 
Inland  Revenue  Act  of  1871,  there  are  two  scales  of  rates  of  the 
house-duty.  The  rate  is  9(i  per  £  on  ordinary  dwelling-houses, 
and  6d.  per  £  on  dwelling-houses  occupied  as  hotels,  inns,  and 
coffee-houses,  whether  licensed  or  unlicensed.  In  the  case  of 
the  Stratheam  Hydropathic  Establishment  Company  {Limited)  v. 
Solicitor  of  Inland  Revenue  (June  14,  1881,  18  Scot.  Law  Rep. 
564)  it  was  held  that  the  hydropathic  establishment  in  ques- 
tion was  chargeable  at  the  lower  rate.  The  case  submitted  to 
the  First  Division  stated  that  the  object  of  the  establishment  is 
the  treatment  of  patients  by  hydropathy,  but  board  and  lodging 
are  provided  for  visitors  who  do  not  desire  to  undergo  the  hydro- 
pathic treatment  The  patients  and  the  visitors  are  alike  subject 
to  the  strict  rules  of  the  establishment,  which  are  certainly  much 
more  stringent  than  the  ordinary  rules  of  hotels.  The  inmates  are 
rung  up  at  a  fixed  hour  in  the  morning.  The  meals  are  served  at 
fixed  hours,  and  any  iiimate  sitting  down  to  table  late  is  fined. 
The  front  door  is  locked  at  half-past  ten,  and  the  gas  is  turned  off 
at  eleven.  As  regards  the  fines  the  Lord  President  remarked,  "  I 
must  say  that  appears  to  me  ridiculous.  Whether  they  are  in 
practice  exacted  we  do  not  know,  .  .  .  but  I  am  very  clear  of  this, 
that  if  they  were  attempted  to  be  exacted  and  resisted,  this  hotel- 
keeper  would  have  no  means  of  enforcing  them.  And  therefore  I 
do  not  attach  any  importance  to  that."  It  appears  to  us  that  the 
importance  of  the  rules  about  fines  does  not  lie  in  the  circum- 
stance that  the  fines  can  or  cannot  be  exacted,  but  in  throwing 
light  upon  the  character  which  the  establishment  professes,  and 
these  rules  are  not  compatible  with  the  ordinary  character  of  a 
hotel.  Then  it  was  further  said  that  "  it  certainly  is  not  necessary, 
in  order  to  enable  a  hotel  keeper  to  claim  the  lower  rate,  that  he 
shall  carry  on  no  other  business  or  no  other  occupation  in  that 
dweUing-house."  A  hotelkeeper  may  also  carry  on  the  business  of 
a  horse  and  carriage  hirer.  But  the  business  of  a  horse  and 
carriage  hirer  is  incident  to  the  business  of  a  hotel.  In  many, 
indeed  in  most  places,  it  is  only  at  a  hotel  that  horses  and  car- 
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riages  can  be  hired.  It  seems  to  ns  that  it  depends  upon  what  is 
the  maiQ  and  primaTy  character  of  the  establishment  whether  it  is 
to  be  regarded  as  a  hotel  or  not  It  has  been  laid  down  over  and 
over  again  that  under  the  Act  6  and  7  Vict  c  36,  exempting 
scientific,  literary,  and  artistic  societies  from  local  rates,  in  order  to 
entitle  to  the  exemption  the  main,  primary,  and  essential  purpose 
of  the  society  must  be  science,  literature,  and  the  fine  arts,  and 
that  it  is  of  no  importance  that  these  chance  to  be  incidental  or 
ancillary  purposes.  See  Reg.  v.  Pocock,  15  L.  J.  Eep.  (M.  C),  132; 
Queen  v.  Institute  of  Civil  Engineers,  L.  R  5  Q.  B.  Div.  48.  We 
cannot  help  thinking  the  same  rule  should  apply  to  an  abatement 
of  a  duty  as  to  a  total  exemption,  and  that  here  the  main  purpose 
and  character  of  the  establishment  was  not  those  of  a  hotel,  but  of 
a  place  for  the  treatment  of  patients  by  hydropathy. 

Poor  Law —  Who  is  a  Pauper  t — The  case  of  Beattie  (Inspector  of 
Barony  Parish,  Olasgow)  v.  Orozier  {Injector  of  Caihcart),  June  3, 
1881,  is  instructive  not  on  account  of  any  question  of  law  or  fact 
which  it  determines,  but  as  illustrating  the  recklessness  with  which 
parochial  boards  are  sometimes  bent  on  spending  the  money  of  the 
ratepayers  in  a  continued  senseless  litigation  about  a  question 
which  the  first  man  you  meet  on  the  stieet  could  settle  ofT-hand, 
and  without  a  moment's  hesitation.  A  man,  Oliphant,  had  a  &mily 
of  nine  children,  of  whom  one  was  a  congenital  idiot,  and  had  been 
in  the  Larbert  Institution  for  seven  years.  He  was  at  length  dis- 
charged on  account  of  his  age.  The  father  applied  to  the  Barony 
parish  for  relief  on  behalf  of  the  lunatic ;  and  under  warrant  which 
the  inspector  applied  for  to  and  obtained  from  the  Sheriff  the  lunatic 
was  placed  in  the  Barony  Parish  Asylum.  The  father  stated  his 
willingness  to  pay  £10  per  annum,  but  the  committee  of  relief 
appointed  him  to  pay  5s.  a  week  or  £13  per  annum.  The  lunatic's 
settlement  was  in  Cathcart  parish,  and  the  Barony  parish  made 
a  claim  upon  that  parish.  The  demand  was  resisted  in  the  first 
place  on  the  ground  that  the  14th  section  of  the  Lunacy  Act  (25 
and  26  Vict  c.  54)  did  not  authorize  an  inspector  of  poor  to  take 
the  steps  he  did,  the  section  having  application  rather  to  pro- 
ceedings to  be  taken  by  private  persons.  The  Court  did  not  lay 
much  stress  upon  this  plea,  and  rather  waived  the  inquiry  whether 
the  section  was  strictly  applicable  to  the  case,  thinking  that  as 
inspectors  are  often  called  upon  to  act  with  very  little  time  for 
consideration  in  matters  of  great  difiiculty,  their  proceedings  ought 
not  to  be  scrutinized  in  a  spirit  of  minute  criticism.  But  the  main 
objection  to  the  demand  of  the  Barony  parish  was  that  the  lunatic 
was  not  a  proper  object  of  parochial  relief,  his  father  being  able  to 
pay.  The  father  was  a  clerk  with  an  income  of  £120  a  year.  One 
of  his  children  living  in  family  with  him  brought  in  £52  a  year, 
and  another  £13,  the  total  income  of  the  family  being  thus  £185 
per  annum.  The  expense  of  keeping  the  lunatic  in  an  asylum  was 
£40  per  annum,  thus  leaving  a  balance  of*  £145  per  annum  if  yoa 
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take  the  whole  family  income,  or  £80  if  you  take  the  father's  income 
alone.  The  Lord  Ordinary  held  that  in  these  circumstances  the 
lunatic  was  not  a  proper  object  of  parochial  relief,  and  the  First 
Division,  without  hesitation,  affirmed  the  judgment.  It  was  ob* 
served  that  it  was  no  doubt  a  hardship  to  maintain  a  family  on  an 
income  diminished  by  the  expense  of  the  lunatic  son's  support,  but 
it  was  not  an  impossibility.  If  the  parent  was  relieved  of  the 
expense  it  would  just  fall  upon  the  ratepayers,  poor  as  well  as  rich ; 
and  evorybody  knows  that  there  are  a  very  great  number  of  people 
who  pay  poor-rates  out  of  an  income  very  much  less  than  £125,  or 
even  £80  a  year. 

Food  and  Drugs  Ad —  WhaJt  is  Adulteration  ? — The  High  Court 
of  Justiciary,  in  the  case  of  Wamoch-  v.  Johnstone  (July  15), 
gave  a  decision  under  the  Sale  of  Food  and  Drugs  Act  sinular  to 
that  which  they  had  given  in  the  case  of  Morton  v.  Green  (June  10, 
18  Scot.  Law  Eep.  570).  Section  6  of  the  Act  of  1875  (38  and 
39  Yict  a  63)  makes  it  an  offence  to  sell  to  the  prejudice  of  the 
purchaser  any  article  of  food  or  any  drug  wldch  is  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded  by  such  purchaser. 
The  amending  Act  of  1879  (42  and  43  Vict.  c.  30)  makes  it  an 
offence  if  the  article  is  defective  in  nature,  or  substance,  or  quality. 
In  Morton's  case  the  charge  was  of  selling  cream  which  was  largely 
diluted  with  milk.  It  appeared  that  Morton  sold,  two  qualities  of 
cream,  one  at  Id.  a  gill  and  the  other  at  2d.  a  gill.  The  Sheriff- 
Substitute  convicted,  but  the  Court  of  Justiciary  quashed  the  con- 
viction. Some  people  prefer  cream  at  Id.  a  gill,  or  at  any  rate  can- 
not afford  to  pay  more ;  and  they  cannot  expect,  and  don't  expect, 
to  get  cream  at  that  price  of  the  same  richness  as  what  is  sold  at  a 
higher  price.  The  cream  sold  was  of  the  nature  of  cream  of  the 
substance  and  of  the  quality  demanded,  because  the  quality  de- 
manded was  the  quality  sold  at  Id.  a  gilL  In  this  last  case  of 
Wamoch  v.  Johnstone  the  charge  was  that  a  farmer  bad  sold  butter- 
milk which  contained  30  per  cent,  of  water.  It  was  admitted  that 
all  buttermilk  contained  water,  but  the  analyst  said  there  should 
only  be  20  per  cent,  of  water.  The  Sheriff-Substitute  convicted, 
but  again  the  superior  Court  quashed  the  convictiou,  Lords  Mon- 
creiff  and  Craighill  holding  that  the  farmer  was  protected  by  the 
fourth  exception  to  section  6,  which  excepts  the  case  where  the 
article  "  is  unavoidably  mixed  with  some  extraneous  matter  in  the 
process  of  collection  or  preparation;"  and  Lord  Young,  in  addition 
to  this,  taking,  and  preferring  to  rest  his  judgment  on,  the  broader 
ground  above  stated  in  Morton's  case. 

In  England  it  has  been  held  in  more  than  one  case  that  where 
gin,  which  in  the  sense  of  the  Act  is  "  food,"  contained  a  larger 
proportion  of  water  than  the  analyst  and  the  magistrate  thought 
there  should  have  been,  the  seller  was  liable  in  the  penalty. 

It  seems  to  us  that  where,  as  in  the  case  of  buttermilk  or  whisky, 
*liere  is  invariably  a  certain  proportion  of  water,  it  would  be  absurd 
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to  punish  a  man  because  the  analyst,  or  even  the  magistrate  before 
whom  the  case  is  tried,  thinks  tbe  proportion  of  water  is  too  great 
This  just  amounts  to  saying  that  the  article  is  below  the  standard 
when  there  is  no  standard  One  analyst  may  have  one  opinion, 
and  one  magistrate  another.  A  teetotaller  will  say  that  all  whiskies 
are  too  strong,  and  a  Gilmerton  carter  will  say  that  he  never  got 
any  whisky  strong  enough.  In  this  case  of  JVamoch  v.  Johnstow 
the  analyst  and  the  farmer  were  of  different  opinions  as  to  the 
amount  of  water  necessary  in  the  process  of  making  buttermilk, 
and  we  should  be  inclined  to  say  that  the  farmer,  a  practical  man, 
was  more  likely  to  be  right  than  the  analyst  Nor  can  we  think 
that  the  custom  of  a  particular  district  even  is  any  criterion  either. 
It  would  be  absurd  to  say  that  a  dairyman  whose  milk-cart  visits 
both  Edinburgh  and  Leith,  selling  the  same  article  in  both  places, 
should  be  guilty  of  an  offence  in  the  one  and  guiltless  in  the  other. 
If  it  is  thought  not  merely  that  the  public  should  be  protected 
against  the  admixture  of  deleterious  or  even  foreign  ingredients,  but 
that  no  article  below  a  certain  standard  should  be  allowed  to  be  sold, 
the  remedy  is  simple.  Let  the  Legislature  fix  the  standard.  No- 
body else  can  do  so. 

Accident  Insurance. — In  an  article  on  this  subject  in  the  number 
of  this  Journal  for  December  last  (see  vol  xxiv.  p.  646)  we  pointed 
out  that  whatever  risks  may  be  held  by  the  Courts  to  be  covered  by 
or  excepted  from  the  terms  of  a  policy  of  accident  insurance,  the 
policy  aught  to  cover  the  case  of  death  or  disability  which  would 
not  have  happened  but  for  the  accident.  It  did  not  matter,  we 
observed,  whether  the  accident  was  the  proximate,  and  some  disease, 
epilepsy,  for  example,  was  the  original  cause  and  led  to  the  accident, 
or  whether  the  accident  was  the  primary  cause,  and  some  superven- 
ing disease  was  the  proximate  cause  of  death,  the  policy  ought  to 
cover  the  case.  "  That  is  the  real  intent  and  object  of  such  insur- 
ances, and  it  is  on  the  faith  of  such  cases  being  covered  by  the 
policy  that  {>eople  insure.  It  is  intolerable  that  .  .  .  the  insurance 
company  should  be  found  not  liable  because  of  some  exception 
introduced  into  the  policy,  so  obscurely  worded  as  to  be  barely 
intelligible  to  skilled  lawyers,  and  which  certainly  has  failed  to 
convey  to  an  ordinary  person  insuring  the  meaning  which  the 
Courts  have  afterwards  put  upon  it  These  exceptions  which 
insidiously  nibble  at  and  fritter  away  the  protection  which  the 
person  insuring  supposed  himself  to  be  obtaining  are  unJEedr.  The 
tendency  has  been  to  amplify  these  exceptions."  And  we  pointed 
out  by  a  comparison  of  cases  that  after  a  decision  adverse  to  the 
insurance  companies,  the  next  case  that  occurred  showed  a  policy 
with  larger  and  more  craftily  devised  exceptions  to  the  liability  of 
the  company.  "  We  shall  very  likely  find  a  like  course  adopted  in 
consequence  of  the  decision  adverse  to  the  insurance  company  in 
the  recent  case  of  Winspear  v.  Accident  Insurance  Co,  (42  L.  J.  Bep. 
900.) " 
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In  the  very  next,  the  latest,  case  upon  the  subject,  reported  in 
the  August  number  of  the  English  Law  Reports  {Lawrence  v.  Acd- 
dental  Insurance  Co,,  L.  R  7  Q.  B.  Div.  216),  we  find  this  point 
taken  by  the  counsel  for  the  defendant  company :  "  In  Winspear  v. 
Accident  Insurance  Co.  the  policy  was  in  a  different  form.  There 
was  no  mention  of  fits  in  the  exception  in  the  policy  in  that 
case.  Here  the  accident  must  be  the  sole  cause  of  death."  And 
looking  into  the  terms  of  the  policy,  we  find  a  still  more  important 
alteration  than  this  one  about  "  fits,"  and  just  in  the  very  place 
where  we  anticipated  to  find  it. 

In  Winspear's  case,  the  insured  while  crossing  a  brook  was  seized 
with  an  epileptic  fit,  fell  down  in  the  stream,  and  was  drowned. 
The  policy  provided  that  the  insurance  should  not  extend  to  "  any 
injury  caused  by  or  arising  from  natural  disease,  or  weakness,  or 
exhaustion  consequent  upon  disease."  The  Court  of  Exchequer 
(42  L  J.  Sep.  900)  held  that  the  proximate  cause  is  the  cause  to 
be  looked  to,  and  drowning  being  undoubtedly  the  proximate  cause 
the  company  was  held  liable.  The  Court  of  Appeal  (L.  R.  6  Q.  B, 
Div.  42)  took  the  same  view.  We  pointed  out  that  the  t«rms  used 
in  the  policy  were  not  simply  "caused  by,"  but  "caused  by  or  arising/ 
from  "  disease,  etc. ;  that  the  words  "  arising  from  "  are  extremely 
extensive,  and  if  they  did  not  apply  to  a  case  like  Winspear's  it  was 
difficult  to  see  to  what  sort  of  case  they  were  meant  to  apply. 
However,  a  judicial  interpretation  has  been  put  upon  this  expression 
by  the  Court  of  Exchequer  and  the  Court  of  AppeaL 

In  this  new  case  of  Lawrence,  the  insured  while  waiting  at  a 
railway  station  was  seized  with  a  fit,  fell  forwards  off  the  platform^ 
and  was  killed  by  a  passing  train.  The  terms  of  the  policy,  as  we 
have  intimated,  were  different  from  those  in  Winspear^s  case.  It 
insured  against  accidental  injury  "where  such  accidental  injury  is 
the  direct  and  sole  cause  of  death,"  but  not  "in  case  of  death  arising 
from  fits,  ...  or  any  disease  whatsoever  arising  before  or  at  the 
time  or  following  such  accidental  injury  (whether  consequent  upon 
such  accidental  injury  or  not,  and  whether  causing  such  death 
directly  or  jointly  with  such  accidental  injury)."  The  Court  of 
Queen's  Bench  Division  (Denman  and  Watkin  Williams,  JJ.)  held 
the  company  was  liable.  Mr.  Justice  Watkin  Williams  was  quite 
clear  upon  the  point.  Mr.  Justice  Denman  was  not.  He  said :  "  I 
have  had  considerable  doubt  as  to  the  meaning  of  the  condition  in 
the  policy,  and  I  am  not  sure  that  but  for  Winspear  v.  Accident 
Insurance  Co.  I  should  not  have  thought  that  the  company  was  pro- 
tected. . . .  The  immediate  cause  of  death  is  not  in  the  least  disputable^ 
but  there  is  no  doubt  that  if  the  insured  had  not  fallen  in  consequence 
of  the  fit  he  would  not  have  suffered  death,  and  in  that  sense  the  fit 
led  to  his  death.  .  .  .  The  words  that  appeared  to  me  during  a  part 
of  the  argument  to  be  strongly  in  favour  of  the  defendants  are  those 
latter  words  '  disease  . .  .  causing  such  death  or  disability  directly  or 
jointly  with  such  accidental  injury.'    If  the  words  had  simply  been 
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these, '  this  policy  shall  not  attach  in  cases  where  the  death  is  caused 
jointly  with  a  fit/  I  should  have  .thought  it  a  case  in  which  in  all 
probability  the  defendants  would  be  entitled  to  our  judgment  But 
these  three  last  lines  of  the  clause  are  merely  lines  in  a  parenthesis, 
and  they  are  put  in  for  the  purpose  of  showing  that  exception  will 
apply  whether  the  disease  be  consequent  upon  the  accidental  injury 
or  not,  or  whether  the  disease  be  one  that  shall  have  caused  the 
death  itself  directly,  or  whether  it  shall  have  caused  the  death 
jointly  with  the  accidental  injury.  But  these  are  words  merely 
defining  the  cases  in  which  the  previous  words '  arising  from'  may 
be  applicable.  The  words  'arising  from'  have  already  receivd 
judicial  construction  in  Winspear.  .  .  .  Where  words  are  merely 
put  in  as  a  variation  of  those  previously  used,  and  which  are  exactly 
the  same  as  those  which  have  already  received  a  judicial  construc- 
tion, we  cannot  put  a  difTerent  construction  upon  them." 

This  reasoning  does  not  convince  us.  Why  should  it  be  thought 
that  the  words  among  which  were  the  words  which  the  learned 
judge  considered  if  they  had  stood  alone  would  have  saved  the 
company,  were  merely  put  in  as  a  variation  of  the  words  "  arising 
irom"  previously  used,  and  which  had  already  received  a  judici^ 
construction?  Probably,  almost  certainly,  it  was  because  the 
words  "arising  from"  had  received  a  judicial  construction  that  the 
'*  defining  "  or  explanatory  words  were  inserted,  and  it  was  intended 
to  show  that  the  exception  was  more  extensive  than  was  covered 
by  the  words  "arising  from"  according  to  the  judicial  construction 
put  upon  them.  That  these  words  did  mean  something  more  than 
the  original  words,  according  to  their  judicial  construction,  is 
adndtted  by  the  learned  judge  himself.  Why  not  give  eflFect  to 
them,  then  ?  If  they  meant  nothing  more  than  the  original  words, 
what  was  the  use  of  inserting  them  ?  It  is  surely  not  the  term 
explained  which  overrides  the  terms  explaining,  but  the  reverse 

Mr.  Justice  Denman  does  not  remark  upon  the  other  clause, 
*'  where  such  accidental  injury  is  the  direct  and  sole  cause  of 
death."  Probably  the  answer  to  this  suggestion,  that  in  Winspeai's 
case  Chief  Baron  Kelly  gave  a  "judicial  construction  "  to  the  word 
*'  cause."    He  held  it  to  mean  the  proximate  causa 

It  cannot  be  said  that  the  terms  employed,  even  in  this  newest 
form  of  policy,  are  happily  chosen  for  the  object  intended,  or  for 
any  object  In  the  clause  which  caused  so  much  consideration  to 
Mr.  Justice  Denman  the  expression  used  is,  "  whether  causing  the 
death  directly  or  jointly  with  such  accidental  injury."  Directly  and 
jointly  are  not  opposed.    Causes  acting  jointly  may  act  directly. 

What  was  intended  by  the  company  is  very  obvious  to  those 
who  know  the  history  of  the  casea  It  was  intended  to  exempt  the 
company  where  the  accidental  death  was  led  to  by,  and  would  not 
have  happened  but  for  the  fit,  or  some  other  form  of  disease.  But 
could  not  one  say  this  at  once  and  have  done  with  it  ?  Certainly 
a  succession  of  circumstances,  one  leading  to  the  other  and  then 
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ceasing  to  operate,  is  not  exactly  what  is  suggested  at  first  sight  by 
the  expression  "  caused  jointly.*' 

Effect  of  Alteration  of  the  Nwrnher  of  a  Bank-Note, — This  was  the 
subject-matter  of  the  important  case  of  Suffell  v.  Bank  of  England 
(July  4,  L.  R  7  Q.  B.  Div.  270).  Some  bills  which  turned  out  to 
be  forged  were  presented  to  Smith,  Payne,  &  Co.,  the  London 
bankers,  and  were  cashed  by  them  in  Bank  of  England  notes.  The 
fraud  being  discovered  the  next  day,  information  was  given  to  the 
Bank  of  England,  and  the  notes  were  *'  stopped  "  in  the  usual  way ; 
a  notice  of  the  numbers  of  the  notes  was  issued  and  circulated 
among  British  and  foreign  bankers  and  money-changers.  Some  of 
these  notes  came  into  the  hands  of  the  plaintifiT,  a  money-changer 
in  Brussels.  On  presenting  the  notes  to  the  Bank  it  was  discovered 
that  one  of  the  figures  in  the  numbers  of  the  notes  had  been  changed, 
obviously  to  prevent  them  being  traced.  The  bank  refused  to  pay. 
It  was  not  disputed  that  the  holder  was  an  innocent  holder,  and 
that  he  had  given  value  for  the  notes,  which  he  had  received  in  the 
ordinary  course  of  business ;  nor  was  it  disputed  that  the  num- 
bers had  been  altered  before  he  received  them,  and  without  his 
knowledge.  The  ground  on  which  the  Bank  of  England  resisted 
paynaent  was  that  an  alteration  had  been  made  in  a  material  part 
of  the  notes,  and  the  whole  question  which  was  ai^ed  and  decided 
was  whether  the  alteration  was  material  Lord  Coleridge,  who  had 
reserved  the  point  of  law  at  the  trial  at  which  he  presided  where 
the  above  facts  were  brought  out,  held  that  the  alteration  was  not 
materiaL  An  alteration  in  a-  material  part  of  a  bill  or  note  vitiates 
it  if  made  without  consent  of  the  parties — ^the  reason  of  which 
is  that  by  the  alteration  a  difierent  contract  is  made  than  that 
under  which  the  obligant  was  bound.  In  determining  what  is 
an  alteration  in  a  material  part,  or  rather,  to  put  the  matter  on 
its  true  basis,  in  determining  what  materially  alters  the  contract, 
the  English  Courts  have  gone  very  far.  In  the  leading  case — 
leading,  not  because  it  is  the  most  authoritative,  but  rather  because 
it  is  one  of  the  earliest — Masters  v.  MUler,  it  was  held  that  a  change 
in  the  date  of  a  bill  was  such  a  material  alteration  as  to  vitiate 
it  Lord  Coleridge  observed  in  SuffelVs  case  that  the  doctrines  laid 
down  by  the  majority  of  the  Court  in  Afasters*  case  were  too  sweep- 
ing. Certainly  there  are  later  cases  where  less  sweeping  doctrines 
were  laid  down. 

In  SuffelTs  case  it  was  argued  that  the  number  of  a  bank-note 
is  material  in  this  respect,  that  it  amounts  to  forgery  under  the 
English  Forgery  Act.  The  answer  to  which  is,  that  although  this 
might  be  a  relevant  argument  in  a  criminal  trial,  it  has  no  bearing 
upon  a  question  of  civil  right.  It  was  also  argued  that  the  number 
is  material  in  this  respect,  that  it  enables  the  note  to  be  traced. 
The  answer  to  which  is,  that  this  has  nothing  to  do  with  the  question 
who  has  right  to  receive  the  money  due  in  the  note.  If  tihe  pre- 
cautions used  to  prevent  everybody  being  swindled  prove  to  be 
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ineffectual,  that  is  no  reason  why  anybody  in  particular  should 
suffer  loss. 

One  circumstance  which  occurs  to  us  as  a  singular  one  in 
looking  into  the  argument  of  Sir  John  Holker  and  Mr.  Cohen, 
who  were  counsel  for  the  Bank  of  England,  and  the  decision  of 
Lord  Coleridge  is,  that  the  whole  question  was  argued  as  if  the 
rules  of  law,  dependent  upon  commercial  usage,  applicable  to 
negotiable  instruments,  such  as  bills  of  exchange,  were  applicable 
to  bank-notes.  In  the  case  of  Zichjldd  Union  v.  Greene  (1  E 
and  N.  584)  Baron  Bramwell  said, "  It  seems  to  be  clear  that  a 
bank-note  is  noi  to  be  considered,  in  all  respects  at  least,  as  a  bill 
of  exchange  or  promissory  note  payable  at  a  distant  date."  Bank- 
notes are  money.  They  pass  from  hand  to  hand  like  coin.  In 
Miller  v.  Race  (1  Burr,  452)  Lord  Mansfield  said :  "  Bank-notes  are 
not  goods,  not  securities,  nor  documents  for  debts,  nor  are  so 
esteemed,  but  are  treated  as  money,  as  cash  in  the  ordinary  course 
and  transaction  of  business,  by  the  general  consentof  mankind,  which 
gives  them  the  credit  and  currency  of  money  to  all  intents  and 
purposes.  They  are  as  much  money  as  guineas  are,  or  any  other 
current  coins  that  are  used  in  common  payments  as  money  or  cash. 
They  pass  by  a  will  which  bequeaths  all  the  testator's  money  or  cash. 
When  a  bank-note,  like  coin,  has  no  ear-mark,  what  is  the  use  of 
considering  the  effect  of  the  want  of  the  number,  the  only  use  of 
which  is  as  an  ear-mark  ?  To  illustrate  the  difference  between  a 
bank-note  and  a  bill  of  exchange,  just  consider  what  would  be  the 
effect  of  an  alteration  of  the  sum,  which  is  undoubtedly  a  material 
part  of  the  document.  Such  an  alteration  would  vitiate  a  bill  of 
exchange.  Can  anybody  say  that  the  bank  would  be  free  from 
its  obligation  to  pay  the  sum  originally  contained  in  the  bank-note  ? 
It  may  be  remarked  too  that  stress  was  laid  on  the  fact  that,  the 
plaintiff*  was  a  hondjide  holder  for  value  of  the  notes.  We  cannot 
help  asking  whether  this  was  a  matter  of  any  importance  in  a 
question  between  the  holder  and  the  bank.  Suppose  the  holder 
had  not  given  value — what  was  that  to  the  bank  ?  The  bank  had 
received  sums  of  money  from  some  one  or  other,  had  given  obliga* 
tions  therefore,  and  was  bound  to  pay  them. 

Employers*  Liability, — As  yet  there  have  been  surprisingly  few 
cases  upon  this  subject  since  the  Act  upon  the  subject  came  into 
operation.  The  reason  may,  perhaps,  be  that  persons  who  in  other 
circumstances  would  have  raised  an  action,  knowing  what  the  law 
was,  prefer  that  in  present  circiunstances  other  people  should  raise 
actions  in  order  that  it  may  be  found  what  the  law  is.  ''Sir 
Bichard  with  his  sword  drawn,"  etc.  As  far  as  we  recollect,  the 
only  case  coming  before  a  superior  Court  is  that  of  Dudley  v. 
Brown  decided  by  the  English  Court  of  Appeal  on  16th  June. 
Considering  the  circumstances  which  formed  the  grounds  of  the 
action,  it  seems  to  us  that  those  who  brought  the  action  had  no 
correct  idea  of  the  general  tendency  of  the  Act,  and  consequently 
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we  do  not  think  the  decision  will  throw  much  li<;ht  upon  any 
question  which  may  arise  under  the  Act.  The  plaintiff,  a  work- 
man in  the  service  of  the  defendants,  was  injured  by  the  breaking 
of  a  chain  which  he  with  other  workmen  were  using  in  the  occupa- 
tion of  stevedores.  All  the  chains  necessary  for  the  operation  in 
which  the  men  were  concerned  were  supplied  by  the  foreman.  It 
was  not  alleged  that  there  was  any  defect  in  any  of  these  chains. 
But  of  their  own  accord  the  workmen  used  one  of  these  chains  for 
another  purpose  than  that  for  which  it  had  been  furnished  to  them. 
To  supply  its  place  they  took  another  chain  from  among  a  number 
which  when  tested  were  to  be  used  in  work  of  the  same  kind.  It  was 
this  chain  that  broke,  and  the  breakage  of  which  caused  the  accident. 
At  common  law,  before  the  passing  of  the  Employers'  Liability  Act, 
a  master  was  responsible  for  defect  in  materials  or  machinery 
supplied  by  him.  This  was  just  one  of  the  species  of  negligence 
which  is  the  ground  of  actions  in  which  reparation  is  sought.  The 
Act  referred  to  certainly  did  not  extend  the  master's  liabUity.  By 
section  1,  sub-section  1,  the  employer  is  to  be  liable  for  injury 
caused  by  any  defect  in  the  condition  of  the  ways,  works,  machinery, 
or  plant  connected  with  or  used  in  his  business.  Section  2  provides 
that  the  workman  shall  not  be  entitled  to  compensation  in  the 
above  case  unless  the  defect  therein  mentioned  arose  from  or  had 
not  been  discovered  or  remedied  owing  to  the  negligence  of  the 
employer,  or  of  some  person  in  his  service  intrusted  by  him  with 
the  duty  of  seeing  that  the  machinery  or  plant  was  in  proper 
condition. 

It  appears  to  us  that  there  was  no  negligence  whatever  on  the 
part  of  the  employer,  that  it  was  entirely  owing  to  the  fault  of  the 
workmen,  who  had,  in  the  first  place,  not  used  the  chain  supplied 
to  them,  and  had,  in  the  second  place,  supplied  themselves  with  a 
chain  with  which  they  had  no  right  to  supply  themselves,  taken 
from  a  place  over  which  they  had  no  superintendence  or  control. 
It  cannot  be  said  that  in  the  terms  of  the  Act  the  plant  was  ''  con- 
nected with  or  used  in  the  business."  A  chain  that  is  not  to  be 
used  until  it  is  tested  is  not  in  any  reasonable  sense  "  connected 
with"  the  business  of  the  employer.  One  might  as  well  say  that 
a  bar  of  iron  which  is  destined  to  be  made  into  a  chain  is  plant 
connected  with  the  business  of  the  employer.  But  the  strong 
ground  of  defence  is  just  this,  that  the  plant  which  proved  defec- 
tive was  not  supplied  by  the  employer  or  any  one  whose  duty  it 
was  to  supply  it. 

Notwithstanding,  the  Divisional  Court  held  the  employer  liable. 
The  Court  of  Appeal,  taking  a  more  reasonable  view  of  the  case, 
leveised  this  decision. 
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EIGHT  OF  PUBLIC  MEETING  AND  PETITION  IN  Rt 
LATION  TO  THE  PEIVILEGES  OF  PARLIAMENT. 

A  MEETING  held  by  the  supporters  of  Mr.  Bradlaugh  in  Trafalgar 
Square  in  the  beginning  of  last  month  was  the  occasion  of  a  question 
being  put  in  the  House  of  Commons,  and  of  some  discussion  else- 
where, as  to  the  right  to  hold  such  a  meeting.  It  may  be  worth 
while  to  consider  how  the  law  stands  on  the  subject. 

At  common  law  there  is  no  power  to  prevent  any  persons  assem- 
bling together  for  the  redress  of  grievances  or  alleged  grievances, 
for  the  lowering  of  the  franchise,  or  for  the  release  of  "  the  daimant," 
provided  that  they  assemble  in  a  place  where  they  have  a  right  to 
be  present,  that  the  object  of  the  meeting  is  a  lawful  one,  and  that 
it  is  not  conducted  in  an  unlawful  or  tumultuous  manner.  But  in 
the  last  years  of  George  IIL's  reign  more  than  one  Act  of  a  strin- 
gent nature  was  passed,  restricting  the  right  of  public  meeting  and 
petition  for  alteration  of  matters  in  Church  and  State.  In  1819, 
for  example,  the  Act  60  Geo.  III.  c.  6,  one  of  what  are  known  in 
the  history  of  the  time  as  the  Six  Acts,  was  passed  requiring,  inter 
alia,  that  no  meeting  of  more  than  fifty  persons  (except  county 
meetings,  and  meetings  of  that  class)  should  be  holden,  unless  in 
separate  parishes  or  townships,  and  where  the  persons  calling  the 
meeting  usually  inhabit,  and  with  six  days'  notice  to  a  justice  of 
the  peace,  signed  by  seven  householders.  The  duration  of  *thc  Act 
was  limited  to  five  years,  and  the  Act  was  not  renewed. 

A  similar  provision  was  contained  in  the  Act  57  Geo.  IIL  c,  39. 
This  Act  was  repealed  in  part  as  to  England  by  the  Act  7  and  8 
Geo.  IV.  c.  27,  and  nearly  the  whole  Act,  ii>cluding  this  provision 
just  mentioned,  was  repealed  by  the  Statute  Law  Se vision  Act  of 
1873.  Section  23  of  the  Act  remains,  and  it  is  the  provision  which 
by  some  was  supposed  to  apply  to  the  Bradlaugh  meeting  above 
referred  to.  It  provides  that  "whereas  it  is  highly  inexpedient 
that  public  meetings  or  assemblies  should  be  held  near  the  Houses 
of  Parliament,  or  near  his  Majesty's  Courts  of  Justice  in  West- 
minster Hall,  on  such  days  as  are  hereinafter  mentioned,  ...  it 
shall  not  be  lawful  for  any  person  or  persons  to  convene  or  call 
together,  or  to  give  any  notice  for  convening  or  calling  together, 
any  meeting  of  persons  consisting  of  more  than  fifty  persons,  or  for 
any  number  of  persons  consisting  of  more  than  fifty  to  meet  .  .  . 
within  the  distance  of  one  mile  from  the  gate  of  Westminster  Hall, 
...  for  the  purpose  or  on  the  pretext  of  considering  of  or  preparing 
any  petition,  complaint,  remonstrance,  declaration,  or  other  address 
to  the  King,  ...  or  to  both  Houses  or  either  House  of  Parliament, 
for  alteration  of  matters  in  Chui-ch  or  State,  on  any  day  on  which 
the  two  Rouses  or  either  House  of  Parliament  shall  meet  and  sit/' 
or  any  day  on  which  the  Courts  at  Westminster  shall  sit.  Any  such 
meeting,  held  contrary  to  the  intent  and  meaning  of  the  enactment. 
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is  to  be  deemed  and  taken  to  be  an  unlawful  assembly.  Nothing 
in  the  enactment  is  to  affect  any  meeting  holden  for  the  election  of 
a  member  of  Parliament,  or  any  persons  attending  upon  the  business 
of  either  House  of  Parliament  or  any  of  the  Courts. 

This  provision,  it  will  be  seen,  does  not  apply  to  such  a  meeting 
as  the  Bradlaugh  meeting  which  we  have  referred  to,  which  was 
convened  to  protest  against  the  alleged  illegal  conduct  of  the 
House  of  Commons  in  refusing  to  allow  Mr.  Bradlaugh  to  take  the 
oath  when  he  had  informed  the  House  that  an  oath  had  no 
binding  effect  upon  his  conscience,  and  that  its  words  were  to  him 
unmeaning  sounds.  A  protest  differs  from  a  petition,  and  although 
it  might  perhaps  be  called  a  declaration,  it  is  not  an  address  to  the 
Houses  of  Parliament.  Consequently  the  protesters  were  allowed 
to  hold  their  meeting,  and  exhibit  as  adequate  a  supply  of  legal 
and  constitutional  knowledge  and  reasoning  power  on  the  subject 
as  has  been  exhibited  by  many  persons  of  a  higher  grade. 

A  meeting  held  in  violation  of  the  provision  quoted  is  to  be 
deemed  an  unlawful  assembly.  Curiously  enough  there  is  no 
penalty  appointed  for  the  infringement  of  this  provision,  and 
among  the  forms  of  conviction  appended  to  the  Act  there  is  no 
form  of  conviction  applicable  to  this  particular  offence.  There  are 
other  offences  created  by  the  Act.  Certain  things,  it  is  said,  are  to 
be  deemed  and  taken  to  be  unlawful  combinations  and  confede- 
racies within  the  meaning  and  intent  of  the  Act  39  Geo.  III.  c.  79, 
and  punishable  in  terms  of  that  Act,  t.e.  by  fine  or  imprisonment, 
or  both.  But  the  meetings  under  section  23  are  to  be  deemed  not 
unlawful  confederacies,  but  unlawful  assemhlies,  with  which  the 
Act  3  Geo.  III.  c.  79  does  not  deal.  Nor  is  any  reference  made  to 
this  Act.  If  the  infringement  of  section  23  is  to  be  made  a  charge 
at  all  it  must  be  as  a  common  law  misdemeanour.  An  English 
legal  journal  has  pointed  out  that  the  9  and  10  Vict.  c.  33,  on  the 
ground  that  the  provisions  of  the  Act  57  Geo.  III.  c.  19,  and  of 
another  Act  of  the  same  kind,  have  given  occasion  to  vexatious 
proceedings  by  common  informers,  enacts  that  no  proceedings  may 
be  taken  under  either  of  the  Acts  unless  the  same  be  commenced 
in  the  name  of  one  of  the  chief  law  oflScers  of  the  Crown,  We 
question  whether  the  9  and  10  Vict.  c.  33  applies  to  the  offence  of 
an  infringement  of  section  23.  The  Act  recites  that  whereas  by 
57  Geo.  III.  c.  19  certain  offences  are  created,  and  certain  penalties 
are  attached  to  the  commission  thereof.  Now,  certain  penalties, 
as  we  have  seen,  are  attached  to  the  commission  of  other  offences, 
but  not  to  the  commission  of  this.  Then  comes  the  provision  that 
it  shall  not  be  lawful  for  any  person  to  commence  any  action  "  for 
the  recovery  of  any  fine  or  forfeiture  made  or  incurred  .  .  .  under 
the  provisions  of  the  recited  Acts.  A  fine  or  forfeiture  cannot 
veiy  well  be  said  to  be  made  or  incurred  under  the  provisions  of 
an  Act  which  does  not  provide  any  fine  or  forfeiture  for  the  offence. 
Any  fine  that  could  be  imposed  for  the  offence  would  be  incurred 
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under  the  provisions  of  common  law.  Taking  the  language  of  fihe 
enacting  clause  and  that  of  the  preamble  of  the  Act  together  (and 
it  is  to  be  remembered  that  although  the  preamble  does  not  control 
the  enacting  clauses  of  an  Act,  yet  it  cannot  be  thrown  entirely  out 
of  view),  it  seems  to  us  that  the  Act  9  and  10  Vict  c.  33  refers  to 
the  other  offences  created  by  57  Geo.  IIL  c.  19,  and  not  to  that 
created  by  section  23. 

There  is  an  English  Act  still  in  existence,  13  Charles  II.  st  l,c.  5, 
which  contains  a  provision  which  may  become  of  importance  for 
the  protection  of  Parliament  against  tumultuous  assemblies.  After 
providing  that  no  person  shall  "solicit,  labour,  or  procure  the 
getting  of  hands  or  other  consent  of  any  persons  above  the  number 
of  twenty  or  more  to  any  petition,  complaint,  remonstrance,  de- 
claration, or  other  address  to  the  King,"  or  Parliament,  "  for  altera- 
tion of  matters  established  in  Church  or  State  unless  the  matter 
thereof  have  been  first  consented  unto  and  ordered  by  three  or 
more  justices  of  that  county,"  or  the  majority  of  the  grand  jury,  or 
in  London  the  Lord  Mayor  and  Court  of  Common  Council  (for  the 
infringement  of  which  provision,  by  the  way,  no  penalty  is  pro- 
vided), it  further  enacts  that  "  no  person  or  persons  whatsoever  shall 
repair  to  his  Majesty,  or  both  or  either  of  the  Houses  of  Parlia- 
ment, upon  pretence  of  presenting  or  delivering  any  petition,  com- 
plaint, remonstrance,  or  declaration,  or  other  address,  accompanied 
with  an  excessive  number  of  people,  not  at  any  one  time  with 
above  the  number  of  ten  persons,"  upon  pain  of  incurring  a  penalty 
not  exceeding  £100  and  three  months'  imprisonment.  Tiie  Bill  of 
Eights  (1  Will,  and  M.  sess.  2,  c.  2)  expressly  asserted  the  right 
of  petition.  It  declared  that  "  it  is  the  right  of  the  subject  to 
petition  the  King,  and  that  all  commitments  and  prosecutions  for 
such  petitioning  are  illegal."  It  was  thought  by  some  asserters  of 
popular  constitutional  rights  that  the  statute  of  Charles  II.  was 
repealed  by  the  Bill  of  Bights ;  and  the  argument  was  taken  at  the 
trial  of  Lord  George  Gordon  for  the  riots  of  1780.  Lord  Mansfield 
held  that  the  statute  was  not  repealed :  "  I  speak  the  joint  opinion 
of  us  all  that  the  Act  of  Charles  II.  is  in  full  force ;  the  Bill  of 
Bights  does  not  mean  to  meddle  with  it  at  all :  it  asserts  the  right 
of  the  subject  to  petition  the  King,  and  that  there  ought  to  be  no 
commitments  for  such  petitioning ;  which  alluded  to  the  case  of  the 
bishops  in  King  James's  reign,  who  petitioned  the  King  and  were 
committed  for  it.  But  neither  the  Bill  of  Eights,  nor  any  other 
statute,  repeals  this  Act  of  Charles  II. ;  and  Mr.  Justice  Blackstone 
in  his  Commentaries  (i.  143 ;  iv.  147)  treats  of  this  Act  as  in  full 
force,  and  consequently  the  attending  a  petition  to  the  House  of 
Commons  by  more  than  ten  persons  is  criminal  and  illegal "  (21 
State  Trials,  485).  For  our  part,  we  see  no  inconsistency  between 
the  declaration  in  the  Bill  of  Eights  and  the  provision  in  the  Act 
of  Charles  II.  The  right  of  petitioning  is  not  infringed  upon  hy 
regulations  being  made  to  secure  that  the  right  shall  be  exercised 
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in  an  orderly  manner,  and  to  avoid  even  the  tendency  to  intimidate 
Parliament  which  might  result  from  the  presence  of  a  tumultuous 
or  even  a  very  numerous  assemblage. 

The  statute  of  Charles  II.  is  a  pretty  old  one,  but  if  any  occasion 
should  occur  for  putting  its  provisions  in  force  to  prevent  a  large 
assembly  of  persons  repairing  to  Westminster  under  pretext  of 
presenting  a  petition,  we  have  no  doubt  they  would  be  put  in 
force,  and  that  their  enforcement  would  meet  with  public  favour. 
Any  large  number  of  persons  assembling  near  Westminster  for  the 
purpose  of  presenting  a  petition,  do  so  not  for  the  legitimate  object 
of  petitioning.  The  petition  can  be  laid  before  Parliament  without 
their  going  near  Westminster. 


THE  UNPOPULARITY  OF  LAWYERS. 

"An'  what  are  ye  gaun  tae  be  yersel',  Mester  Tom?"  inquired 
an  old  family  retainer  of  a  younger  brother  of  the  laird's  home  from 
college  at  Edinburgh. 

"  I'm  going  to  the  Bar,"  replied  "  Mester  Tom ; "  "  that  is  to  say,*' 
he  continued,  noticing  a  puzzled  expression  on  the  rustic's  face^ 
"  I'm  going  to  be  a  lawyer." 

"  A  lawyer !  eh,  Mester  Tom,  I  wunner  at  that,  mon !"  said  John 
with  real  sorrow  in  his  voice. 

"  And  why  so,  John  ? " 

"  Cos  ye'll  have  tae  tell  an  awfy  heap  o'  lees." 

This  dialogue,  which  we  have  given  literally  as  it  was  overheard,, 
illustrates  no  local  feeling  or  personal  prejudice,  it  reveals  an  anti- 
pathy shared  by  a  large  section  of  the  community.  John  was  a 
respectable  country  labourer  of  perhaps  more  than  average  intelli- 
gence, and  in  so  speaking  of  lawyers  he  was  but  giving  expression 
to  the  popular  estimate  of  the  character  of  the  legal  profession. 
One  may  find  a  Zaccheus  no  less  amongst  the  .lawyers  than  the 
publicans,  but  the  profession  is  an  unworthy  one,  and  primd  facie 
every  lawyer  is  a  rascal  No  doubt  this  opinion,  in  a  form  sa 
extreme,  is  prevalent  only  amongst  the  less  enlightened  classes,  but 
even  amongst  educated  men  there  are  few  outside  the  legal  profes- 
sion itself  whose  minds  are  whoUy  free  from  the  prejudice.  A 
lawyer  is,  at  best,  always  an  object  of  suspicion  and  distrust ;  the 
fewer  business  relations  one  has  with  him  the  better.  The  Church, 
medicine,  the  army,  even  commerce,  are  "  noble  callings,"  but  na 
one  regards  the  existence  of  the  legal  profession  as  other  than  a 
necessary  evil,  or  the  practice  of  the  law  as  higher  than  merely  bread- 
winning  toil.  No  better  illustration  of  this  prejudice  can  be  found 
than  the  use,  or  rather  the  disuse,  of  the  word  "  lawyers."  "  Mester 
Tom's  "  inexperience  betrayed  him  into  its  use  in  his  desire  to  make 


468  THE  UNPOPULARITY  OF  LAWYERS. 

himself  intelligible  to  the  rustic  understanding,  but  no  member  of 
the  legal  profession,  if  questioned  as  to  his  calling,  would  dream  of 
describing  himself  as  a  lawyer.  Almost  as  soon  would  a  money- 
lender write  himself  down  as  a  usurer.  The  legal  practitioner,  to 
himself  and  his  friends  and  clients,  is  an  advocate,  a  writer,  a 
solicitor,  or  a  procurator;  but  it  is  the  voice  only  of  scorn  and 
detraction,  or  at  best  of  banter,  that  describes  him  as  a  lawyer. 

To  many  tradesmen  there  is  something  appalling  in  the  very 
suggestion  of  a  communication  from  a  lawyer,  and  the  sending  of 
what  one  often  hears  described  in  the  witness-box  as  "  a  lawyers 
letter,"  is  enough  to  rupture  the  most  intimate  friendship.  It  is 
no  uncommon  thing  to  hear  a  man  of  this  stamp  boasting  with  the 
most  profound  satisfaction  that  he  never  had  anything  to  do  with  a 
lawyer,  or  assuring  his  friends  that  he  would  any  day  rather  give 
up  a  sum  in  dispute  than  place  himself  in  the  hands  of  a  solicitor. 
Again,  it  is  no  doubt  a  valid  argument  against  any  proposed  change 
in  the  law,  that  it  would  be  likely  to  lead  to  much  expensive  htiga- 
tion,  but  this  is  not  the  form  in  which  on  the  public  platform  the 
argument  is  generally  stated.  The  well-understood  dislike  of  the 
legal  profession  assures  the  demagogue  that  he  is  certain  to  carry 
his  audience  along  with  him  by  insisting,  as  though  there  were 
unspeakable  horror  in  the  very  suggestion,  that  a  proposed  change 
would  be  sure  to  put  momy  into  the  pockets  of  the  lawyers.  The 
world,  in  fact,  seems  to  share  farmer  TuUiver's  conviction  that  the 
devil  made  the  lawyers,  and  accordingly  refuses  to  believe  that  it  is 
possible  for  lawyers,  as  being  children  of  darkness,  to  walk  in  the 
light. 

There  can  be  no  doubt  that  this  popular  suspicion  and  dislike 
of  the  legal  profession  is  capable  of  some  explanation,  and  we 
shall  therefore  indicate  one  or  two  circumstances  which  in  our 
opinion  go  far  to  account  for  it.  To  begin  with,  there  is  a  tradi- 
tionary prejudice  against  the  profession,  handed  down  doubt- 
less from  the  time  when  lawyers  "  kept  the  keys  of  knowledge " 
and  when  the  popular  ignorance  alike  of  the  principles  and 
the  technicalities  of  the  law  prevented  any  general  appreciation  of 
the  grounds  of  the  results  at  which  the  interpreters  of  the  law 
arrived.  Every  system  of  jurisprudence  passes  through  a  stage  of 
formalism,  and  in  this  stage,  law  often  is,  or  at  least  seems  to  be,  at 
variance  alike  with  equity  and  common-sense.  By-and-by,  through 
the  progress  of  society  and  the  development  of  the  law  itself,  this 
taint  disappears  from  the  system ;  but  formalism  is  survived  by  the 
prejudices  it  has  engendered,  and  so  it  has  happened  that  tradition, 
language,  and  literature  have  all  conspired  to  give  the  lawyer  of  our 
day  a  bad  name,  and  thus  handicap  him  on  the  road  to  public 
favour  and  respect 

Again,  although  the  greater  part  of  legal  business  is  transacted 
outwith  the  forum,  the  existence  and  functions  of  the  profession 
*»Te  brought  prominently  under  the  notice  of  the  public  in  con- 
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nection  with  the  least  pleasant  part  of  a  lawyer's  work — contested 
litigation.  The  assistance  of  the  lawyer,  like  that  of  the  physician, 
is  called  in  when  something  is  amiss,  but  here  the  parallel  ends. 
The  object  of  the  physician's  efforts  is  one  with  which  all  can 
sympathize — the  cure  of  the  patient  If  these  efforts  prove  success- 
ful everybody  is  pleased,  and  the  physician  gets  the  credit  of  the 
cure.  If,  on  the  other  hand,  the  remedies  suggested  by  the 
physician  prove  unavailing,  and  the  patient  succumbs,  the  death 
(unless  indeed  there  have  been  some  very  gross  blunder)  is  the  act 
of  God,  and  the  doctor  has  done  his  best.  The  lawyer,  on  the  other 
hand,  too  often  gets  all  the  blame  of  a  defeat,  whilst  even  his  com- 
plete success  is  far  from  being,  like  that  of  the  physician,  a  subject 
of  universal  congratulation.  Here  the  success  of  one  party  means  of 
course  the  discomfiture  of  the  other,  and  from  an  economical  point 
of  view  the  success  of  one  litigant  does  not  even  counterbalance 
the  defeat  of  the  other ;  for  there  is  this  truth  at  all  events  in  the 
popular  maxim,  that  it  is  a  bad  thing  to  go  to  law,  that  whichever 
of  two  litigants  be  successful,  the  costs  of  the  suit  are  a  dead  loss 
to  their  common  interest.  Necessarily,  too,  one  of  the  litigants  is 
always  in  the  wrong.  It  may  be  that  he  is  mistaken  as  to  the  law, 
and  then  the  lawyer  who  has  advised  him  is  likely  to  incur  his 
displeasure ;  it  may  be  that  he  is  endeavouring  to  gain  an  undue 
advantage  over  another,  and  in  this  case  the  agent,  whose  own 
conduct  may  have  been  unexceptionable,  too  often  shares  in  the 
public  estimation  all  the  odium  attached  to  the  conduct  of  his  client 

A  third,  and  the  only  other  cause  of  the  unpopularity  of  lawyers 
to  which  we  advert,  is  the  alleged  exorbitance  of  their  professional 
charges.  We  say  " alleged"  and  we  do  so  advisedly,  for  we  do  not 
regard  the  remuneration  claimed  by  lawyers  for  their  professional 
work  as  by  any  means  excessive.  The  profession  of  the  law 
requires  a  long  and  not  inexpensive  training ;  the  fees,  taxes,  and 
working  expenses  of  the  profession  are  considerable ;  the  duties  of 
the  practitioner  are  often  both  arduous  and  delicate ;  and  the  risks 
incurred  by  the  lawyer,  if  not  so  frequent,  are  more  terrible  than 
those  of  the  merchant,  for  even  an  innocent  blunder  may  mean  not 
only  pecuniary  ruin,  but  professional  discredit  and  disgrace. 

The  country  writer  is  generally  a  poorer  man  than  the  country 
doctor,  and  the  fortune  of  the  successful  city  solicitor  is  a  mere  frac- 
tion of  that  of  the  prosperous  city  merchant  Large  incomes,  indeed, 
are  sometimes  made  at  the  Bar,  but  to  obtain  such  the  barrister 
must  outstrip  a  hundred  compeers ;  he  must  work  night  and  day  to 
maintain  his  position ;  he  has  no  disposable  business  like  the  mer- 
chant ;  he  cannot  sell  his  practice  or  call  in  the  help  of  assistants 
like  the  physician ;  the  moment  he  ceases  to  toil  his  professional 
income  ceases  to  flow  in. 

No  doubt  professional  charges  often  seem  excessive,  even  to  non- 
professional men,  who  have  very  large  ideas  about  money  matters, 
but  this   occurs   simply  because  professional   charges  are  direct 
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Direct  charges,  like  direct  taxation,  are  always  unpopular.     The 
merchant  in  whose  profit  and  loss  account  there  are  entries   of 
thousands  daily  frets  himself  grievously  on  the  discovery  that  he 
has  paid  sixpence  too  much  to  his  cabman,  and  waits  patiently  till 
his  friend  has  lighted  his  cigar  that  he  may  not  have  to  waste  an- 
other match  on  his  own.    Such  a  man  would  grudge  unspeakably  to 
have  to  pay  a  lawyer  five  shillings  for  writing  a  letter,  yet  he  can 
submit  with  equanimity  to  a  loss  of  a  thousand  pounds  through  a 
fall  in  the  price  of  pig-iron.    Nor  does  the  popular  estimate  of  such 
transactions  seriously  differ  from  that  of  those  who  are  personally 
interested  in  them.     A  merchant  buys  cotton  in  New  Orleans  at 
fourpence  to-day,  and  sells  it  to-morrow  in  Liverpool  for  sixpence 
halfpenny,  thereby  netting  a  clear  £5000.     The  transaction  is  in 
no  way  a  money-creating  one,  and  therefore  the  merchant  being 
enriched  to  the  extent  of  £5000,  some  one  or  others  must  be  £5000 
out  of  pocket.     Yet  no  one  is  dissatisfied  with   the   transactioa 
The  seller  of  the  cotton  yesterday  was  satisfied  with  the  price  he 
got  for  it,  the  buyer  who  pays  more  for  it  to-day  does  not  r^rd 
the  price  he  pays  as  an  unfair  one,  whilst  the  public  are  of  opinion 
that  the  merchant  has  been  exceedingly  "  lucky."    By  a  stroke  of 
his  pen  yesterday,  and  another  to-day,  the  merchant  has  enriched 
himself  to  the  extent  of  £5000,  and  no  one  is  dissatisfied;  but, 
on  the  other  hand,  in  the  eyes  no  less  of  the  world  than  of  the 
merchant,  it  is  monstrous  that  a  solicitor,  a  man  of  far  higher  train- 
ing, should  claim  even  one  out  of  these  £5000  for  what  was  only  a 
friendly  chat  about  the  best  way  of  securing  the  provisions  to  one's 
widow  and  children. 

Such,  then,  is  our  explanation  of  the  unpopularity  of  lawyers. 
The  results  of  this  prejudice  are  peculiarly  unfortunate.     It  is  true, 
indeed,  that  members  of  the  legal  profession  seldom  share  personally 
and  directly  the  odiunj  of  their  calling.     This  fact  is,  indeed,  one  of 
the  best  proofs  of  the  injustice  of  the  general  depreciation  of  the 
profession.     Lawyers  as  a  class  have  got  a  bad  name,  and  conse- 
quently the  profession  is  unpopular ;  but  the  character  of  lawyers 
as  individuals  is  generally  so  unexceptionable  that,  both  in  town  and 
country,  a  full  measure  of  public  confidence  and  respect  is  accorded 
to  members  of  the  legal  profession.     It  is  when  lawyers  act  as  a 
body,  when  the  interests  of  the  profession  rather  than  of  indi- 
viduals are  concerned,  that  public  suspicion  is  awakened  and  the 
full  influence  of  the  popular  prejudice  is  felt.     The  result  is  that  a 
profession  eminently  qualified  to  appreciate  the  advisability  or  the 
reverse  of  proposed  changes  in  the  law  is  seldom  able  to  take 
united  action  even  when  strictly  **  law  bills  "  are  before  Parliament, 
or  at  all  events  shrinks  from  attempting  it,  from  a  consciousness 
that  it  would  be  unable  to  enlist  public  sympathy  and  support. 

As  was  recently  pointed  out  in  this  Journal,  the  Debtors  Act, 
1880,  is  likely  to  lead  to  consequences  most  injurious  to  the  trade 
of  the  country.     Now  it  is  difficult  to  believe  that  had  the  question 
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been  taken  up  by  the  legal  profession,  and  so  placed  in  a  proper 
light  before  Parliament  and  the  coantry,  such  a  measure  would  ever 
have  become  law.  But  the  legal  profession  did  not  attempt  to  raise 
its  voica  Parliament  was  convinced  of  a  hardship  where  none  but 
a  theoretical  hardship  existed,  and  so  the  Bill  slipped  through 
unmolested.  The  fate  of  the  Court  of  Session  Bill  of  last  session 
affords  a  striking  contrast  to  the  foregoing.  Here  the  legal  pro- 
fession were  for  once  stirred  to  take  vigorous  action;  for  once 
the  people  thoroughly  sympathized  with  them,  and  an  astonished 
<joverDment  was  obliged  to  withdraw  a  measure  carefully  prepared 
and  introduced  by  the  Lord  Chancellor,  after  consultation  with 
certain  "eminent  persons."  The  "magnificent  howl,"  as  it  has 
been  called,  which  burst  forth  on  that  occasion  affords  strong  evi- 
dence of  the  power  of  the  legal  profession  to  take  vigorous  and 
effectual  action  when  popular  sympathy  is  with  them ;  and  it  has 
no  doubt  done  good  by  serving  to  display  the  vitality  of  our  legal 
system  and  the  popularity  of  the  Court  of  Session.  But  why  should 
such  demonstrations  be  so  rare  ?  How  comes  it  that,  whilst  agi- 
tations conducted  by  the  clerical,  the  teaching,  or  the  medical 
profession  are  "  never  out  of  the  papers,"  united  and  vigorous  action 
on  the  part  of  the  legal  profession  is  an  event  in  a  lifetima  There 
can  be  no  doubt  that  the  popular  distrust  of  lawyers  which  we  have 
already  discussed  renders  it  difficult  for  the  profession  to  take 
united  action,  especially  in  matters  that  concern  their  own  interest, 
but  we  are  far  from  desiring  to  exculpate  the  legal  profession  from 
all  blame  in  the  matter.  Undoubtedly  a  sad  apathy  and  lack  of 
tsprU  de  corps  prevail  in  the  ranks  of  the  profession.  By  no  class 
of  professional  men  does  the  value  of  general  organization  seem  to 
be  less  appreciated  or  the  bonds  of  professional  brotherhood  less 
strongly  felt.  There  can,  we  fear,  be  little  doubt  that  this  latter 
is  due  to  the  fact  that  lawyers  themselves  depreciate  their  own 
calling.  Every  medical  man  is  proud  of  the  profession  to  which 
he  belongs.  Of  how  few  lawyers  can  the  like  be  said !  Yet  we 
venture  to  claim  for  the  profession  of  the  law  a  dignity  not  one 
whit  inferior  to  that  of  medicine.  A  low  estimate  of  the  character 
of  the  lawyer's  calling,  on  the  part  of  the  genei*al  public,  may  per- 
haps be  excusable,  but  we  know  of  no  excuse  for  the  lawyer  who 
regards  his  profession  merely  as  the  art  of  winding  up  the  affairs  of 
the  dead,  and  settling  by  methods  less  clumsy  than  bloodshed  the 
disputes  of  the  living.  The  fact  that  the  legal  profession  is  so 
regarded  by  others  affords  no  excuse  to  the  lawyer  for  so  thinking 
of  his  profession;  and  yet  we  fear  that  a  just  appreciation  of  the 
dignity  of  jurisprudence,  and  the  absolute  and  universal  character 
of  the  principles  upon  which  the  science  is  based,  is  rare  indeed 
even  amongst  members  of  the  legal  profession  in  this  country.  A 
striking  illustration  of  the  dearth  of  the  scientific  spirit  in  the  ranks 
of  the  profession  is  furnished  by  the  great  popularity  amongst  law- 
yers of  the  most  arbitrary  branch  of  jurisprudence — conveyancing. 
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Lawyers  will  discuss  with  the  utmost  keenness  some  knotty  point 
in  a  progress  who  would  shrink  with  horror  from  a  discussion  of 
the  principles  which  underlie  the  law  of  contract  or  of  marriage. 
The  very  phrase,  "  science  of  law,"  is,  we  fear,  an  enigma  to  many  a 
clever  lawyer.     "  Science  of  law  1 "  he  would  exclaim,  "  what  is  the 
science  of  law  ?    Will  that  help  me  to  frame  a  trust-disposition, 
detect  a  flaw  in  a  progress,  or  carry  through  a  process  of  seques- 
tration ?  "     He  is  not  necessarily  a  country  procurator  or  plodding 
clerk  who  so  speaks.     The  Society  of  Writers  to  the  Signet  is  gene- 
rally regarded  as  the  second  legal  body  in  the  kingdom,  yet  it  is 
,not  ten  years  since  the  Society  of  Writers  to  the  Signet  affirmed 
that  it  was  unnecessary  for  its  intrants  to  study  the  science  of  law 
{i.t,  in  other  words,  to  study  law  scientifically),  as  "  being  no  part  of 
the  business  of  their  profession."    When  we  have  learned  that  it 
is  unnecessary  for  a  student  of  divinity  to  study  the  philosophy  of 
religion,  or  for  a  medical  student  to  trouble  himself  even  with  the 
rudiments  of  biology  or  comparative  anatomy,  we  shall  admit  that 
it  would  be  unreasonable  to  require  students  of  the  legal  profession 
to  study  the  science  of  law.     It  is  vain,  perhaps,  to  expect  that  the 
mind  of  the  general  public  will  ever  grasp  the  conception  that  all 
positive  law  is  an  attempt  to  develop  and  apply  the  principles  of 
absolute  moral  law  in  the  complex  relations  of  human  society,  and 
that  accordingly  the  function  of  those  who  have  devoted  their  lives 
to  the  pursuit  of  the  law  is  the  high  one  of  seeking  to  adapt  the 
application  of  these  unchanging  principles  to  the  changing  condi- 
tions of  social  and  individual  life;  but  is  there  any  reason  why 
those  who  have  made  the  practice  of  the  law  the  work  of  their  lives 
should  form  any  lower  conception  of  the  dignity  of  their  calling  ? 

Many  lawyers,  we  fear,  when  their  profession  is  assailed,  are 
content  to  defend  it  by  the  merely  negative  argument  that  no  dis- 
honourable practices  are  required  of  even  the  keenest  practitioner. 
Such  will  no  doubt  regard,  as  a  complete  vindication  of  the  charac- 
ter of  their  profession,  Carlyle*s  assurance,  contained  in  one  of  the 
letters  to  his  mother,  recently  published  by  Mr.  Froude,  that  "  no 
mean  compliances  are  requisite  for  prospering  in  it."  But,  after  all, 
what  do  such  assurances  come  to  ?  To  this  merely,  that  a  lawyer, 
like  a  bookmaker,  is  not  necessarily  a  mean  or  dishonourable  man. 
Were  this  the  best  that  could  be  said  for  it,  the  profession  would 
indeed  be  deserving  of  public  contempt,and  it  is  therefore  the  more  to 
be  regretted  that  so  few  lawyers  are  familiar  with  higher  conceptions 
of  the  nature  and  end  of  their  calling.  Sordid  views  of  the  functions 
of  those  who  have  devoted  their  lives  to  the  pursuit  of  the  law  may 
prevail  both  without  and  within  the  profession ;  but,  spite  of  popular 
disfavour  and  the  dearth  of  professional  enthusiasm,  we  venture  to 
affirm  that  there  is  no  lay  profession  charged  with  nobler  work, 
whether  that  work  be  measured  by  the  dignity  of  those  principles 
which  it  seeks  to  develop  and  apply  or  the  grandeur  of  the  ideal 
end  towards  which  it  moves. 
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SOME  CASES  REGARDING  THE  CONSTRUCTION 
OF  STATUTES  CONSIDERED. 

(Gondtided  from  p,  424.) 

Effect  of  a  declaratory  and  explanatory  Act — A  startling,  novel,- 
and,  as  we  think,  an  unsound  doctrine  as  to  the  effect  of  an  Act  of 
this  kind,  which  had  been  passed  because  of  a  decision  of  the 
Court,  was  laid  down  by  the  House  of  Lords  in  the  case  of  Steele 
V.  M'Kinlay  (June  14,  1880,  L.  R  5  Appeal  Cases,  754),  an  appeal 
from  the  Court  of  Session. 

The  Mercantile  Law  Amendment  (Scotland)  Act,  1856,  by  section 
11,  which  is  in  the  same  terms  as  section  6  of  the  corresponding. 
English  Act,  enacts  that  "  no  acceptance  of  any  bill  of  exchange 
.  .  .  shall  be  suflBcient  to  bind  or  charge  any  person  unless  the 
same  be  in  writing  on  such  bill,  .  .  .  and  signed  by  the  acceptor 
or  some  person  duly  authorized  by  him."  In  1878  the  English 
Common  Pleas  Division,  in  the  case  of  Hindlavgh  v.  Blakey  (L.  R 
3  C.  P.  Div.  136),  a  case  where  the  validity  of  the  acceptance  of  a 
drawee  was  in  question,  held  that  it  was  null,  the  word  accepted 
not  being  on  the  bill ;  in  short,  that  the  Act  having  contemplated 
that  the  acceptance  should  be  in  writing,  and  should  be  signed,  the 
acceptance  was  bad,  there  being  no  writing  except  the  signature^ 
The  Legislature  thought  proper  to  alter  the  law  on  the  subject,  and 
accordingly  the  Bills  of  Exchange  Act,  1878,  was  passed  a  few  weeks 
after  the  above  decision  in  Hindlaugh  v.  Blakey.  After  reciting 
the  above-quoted  section  of  the  Mercantile  Law  Amendment  Act^ 
and  on  the  narrative  that  "  whereas  doubts  have  arisen  as  to  the 
true  elTect  and  intention  of  the  said  enactment,  and  as  to  whether 
the  signature  of  the  drawee  alone  can  constitute  a  sufficient  accept- 
ance of  the  bm  so  as  to  satisfy  the  requirements  of  the  said  statute,, 
and  it  is  expedient  that  the  meaning  of  the  said  enactment  should 
be  further  declared,'*  the  Act  provided  "  that  an  acceptance  of  a 
bill  of  exchange  is  not  and  shall  not  be  deemed  to  be  insufficient 
under  the  provisions  of  the  said  statutes  by  reason  only  that  such 
acceptance  consists  merely  of  the  signature  of  the  drawee  on  such 
bill."  The  alteration  was  made  in  view  of  the  particular  case 
which  had  brought  up  the  question,  and  it  extended,  according  ta 
the  ordinary  meaning  of  language,  to  the  case  of  acceptance  by  the 
drawee  alone.  It  may  or  may  not  be  that  the  alteration  should 
not  have  been  confined  to  the  particular  case  of  the  drawee,  and 
that  the  Legislature  ought  to  have  made  the  alteration  more  general 
All  we  know  is  that  the  Legislature  did  not  make  the  alteration 
more  general.  In  ^eele  v.  M*Kinlay  a  signature  was  placed  upon 
a  bill  by  a  person  who  was  not  a  drawee.  There  was  no  writing 
other  than  the  signature.  Seven  judges  of  the  Court  of  Session 
held  that  the  person  whose  name  was  on  the  bill  was  not  liable  as 
an  acceptor,  the  majority  out  of  the  seven  holding  that  the  signa- 
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ture  did  not  constitute  a  valid  acceptance,  because  section  11  of 
the  Mercantile  Law  Amendment  (Scotland)  Act,  which  requites,  as 
essential  to  the  validity  of  an  acceptance,  that  besides  the  signature 
of  the  acceptor  there  shall  be  added  words  indicative  of  his  inten- 
tion to  accept,  is  not  altered  by  the  Bills  of  Exchange  Act  of  1878, 
except  in  the  case  of  an  acceptor  w]io  is  a  drawee.  There  is  great 
force  in  this  view.  Indeed  there  is  greater  reason  for  holding  now 
than  there  was  before  that  more  than  the  signature  is  required  in 
any  other  case  than  that  of  a  drawee  accepting,  seeing  that  when 
the  Legislature  had  the  matter  before  them  they  expressly  said  that 
more  than  the  signature  was  not  required  in  the  case  of  a  drawee. 
The  particular  mention  of  the  drawee  draws  a  distinction  between 
his  case  and  that  of  any  other  acceptor. 

The  House  of  Lords  affirmed  the  decision  of  the  Court  of  Session, 
but  they  disagreed  with  the  majority  of  the  seven  judges  as  to  the 
meaning  and  effect  of  the  Bills  of  Exchange  Act  of  1878.  Lord 
Blackburn  said  (p.  771) :  "  The  four  judges  hold  that  before  19  and 
20  Vict.  c.  60,  section  11,  this  name  so  written  might  have  been 
ti^ated  as  an  acceptance,  but  that  since  this  Act  it  can  no  longer 
be  so.  I  should  have  had  great  difficulty  in  agreeing  in  tihis 
reasoning  after  the  passing  of  41  Vict  c.  13,  which  not  only  enacts 
what  the  true  construction  of  the  Act  shall  in  future  be,  but 
declares  what  it  always  has  been."  Lord  Watson  said  (p.  781): 
"  It  appears  to  me  that  in  construing  the  two  Acts  together  their 
Lordships  have  misapprehended  the  true  character  and  effect  of  the 
Act  of  1878.  They  have  dealt  with  that  statute  as  if  it  were  a 
ivjH'aling,  and  not,  as  it  professedly  is,  a  declaratory  Act.  They 
assume  that  the  case  of  Hindlaugh  v.  Bldkey  was  well  decided,  and 
that  section  11  of  the  Act  of  1856  requires,  in  order  to  due  accept- 
iUKH\  not  only  the  signature  of  the  acceptor,  but  words  of  acceptance 
to  ^Yhioh  the  signature  must  be  appended ;  and  they  read  the  Act 
of  1S78  as  repealing  the  provisions  of  section  11  in  so  far  only  as 
these  applv  to  acceptors  who  are  also  drawees,  leaving  them  still 
operative  m  the  case  of  acceptors,  such  as  they  have  assumed  J. 
M'Kinlay  to  be.  Now  the  Act  of  1878  seems  to  me  to  be  equivalent 
to  a  declaration  that  the  case  of  Hindlaugh  v.  BlaJcey  was  wrongly 
decided;  and  seeing  that  section  11  uses  precisely  the  same 
language  in  regard  to  all  acceptors  falling  within  its  scope,  I  should 
have  found  it  impossible  to  read  the  clause  as  requiring  words  in 
the  case  of  an  acceptor  in  the  position  of  J.  M*Kinky  which  would 
not  have  been  necessary  had  he  been  a  drawee." 

It  seems  to  us  that  when  a  learned  lord  says  that  a  declaratory 
or  explanatory  Act  is  equivalent  to  a  declaration  that  a  particular 
case  has  been  wrongly  decided,  he  is  talking  something  remarkably 
like  nonsense.  It  is  not  the  province  of  the  Legislature  to  say 
whether  a  case  has  been  wrongly  decided,  say,  by  the  CJourt  of 
r^nnmnon'Pleas.  That  is  more  within  the  province  of  the  House  of 
At  any  rate,  if  the  Legislature  was  declaring  that  a  case 
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had  been  wrongly  decided,  care  should  have  been  taken  to  express 
what  the  law  is  so  clearly  that  thereafter  no  judge  could  have  any 
difiSculty  on  the  matter,  and  could  have  no  excuse  for  going  wrong 
upon  a  question  cognate  to  that  decided. 

According  to  the  doctrine  laid  down  by  the  House  of  Lords, 
when  the  Act  says  a  certain  thing  shall  not  be  an  objection  in  q. 
particular  case  mentioned,  it  means  that  it  never  was  and  never 
shall  be  an  objection  in  any  case  whatever. 

There  is  one  case  on  the  interpretation  of  what  is  known  as 
Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14,  an  Act  explanatory  of  the 
Statute  of  Frauds,  which  at  first  seems  to  lend  countenance  to  the 
method  of  construction  employed  by  the  House  of  Lords  in  Steele 
V.  M*Kinlay.  On  the  preamble  that  "  it  has  been  held  that  the 
said  recited  enactments  do  not  extend  to  certain  executory  con- 
tracts for  the  sale  of  goods,  which  nevertheless  are  within  the 
mischief  intended  to  be  remedied,"  it  is  enacted  that  the  provisions 
of  the  17th  section  of  the  Statute  of  Frauds  "shall  extend  to  all 
contracts  for  the  sale  of  goods  to  the  value  of  £10  and  upwards, 
notwithstanding  that  the  goods  may  be  intended  to  be  delivered  at 
some  future  time,  or  may  not  at  the  time  be  actually  made,  pro- 
cured, or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be 
requisite  for  the  making  or  completing  thereof  or  rendering  the 
same  fit  for  delivery."  In  the  Statute  of  Frauds  the  term  price, 
not  value,  was  used.  It  has  been  held  that  the  effect  of  Lord 
Tenterden's  Act  is  not  merely  to  extend  the  provisions  of  the 
Statute  of  Frauds  to  the  case  of  executory  contracts  for  goods  of 
the  valv^  of  £10,  leaving  the  statute  to  apply  to  sales  proper  for 
the  jprice  of  £10,  but  it  is  to  substitute  the  word  "  value  "  for  the 
word  "price"  in  all  cases.  In  Harman  v.  Reeve  (1856,  25  L  J. 
(C.  P.),  257),  Jervis,  C.  J.,  observed :  "  It  is  now  well  settled  that  the 
7th  section  of  Lord  Tenterden's  Act  and  the  17th  section  of  the 
Statute  of  Frauds  are  to  be  read  together,  and  the  enactments  of 
the  latter  statute  are  extended  to  all  contracts  for  the  sale  of  goods 
of  the  value  of  £10  and  upwards.  The  effect  of  that  is  to  substitute 
the  word  'value'  for  the  word  'price'  in  the  17th  section  of  the 
Statute  of  Frauds,  so  as  to  adopt  one  uniform  rule  in  all  cases ; 
and  the  17th  section  must  now  be  read, '  no  contract  for  the  sale 
of  any  goods,  etc.,  of  the  vahie  of  £10  or  upwards  shall  be, '  etc." 

The  two  cases  are  dissimilar.  Lord  Tenterden's  Act  does  not 
provide  an  exception  to  or  an  extension  of  the  provisions  of  the 
older  Act  in  a  particular  case.  It  makes  a  provision  in  the  case  of 
"all  contracts  for  the  sale  of  goods,"  whether  the  goods  may  at  the 
time  of  the  contract  be  actually  made  or  not.  The  Acts  are  to  be 
read  together,  and  by  the  use  of  the  word  "  value  "  in  the  second  Act 
it  is  clearly  shown  that  price  and  value  were  employed  as  synonymous 
terms,  or  rather  that  when  "price"  was  used  "  value"  was  meant. 
Suppose,  however,  this  is  not  the  true  explanation,  and  that  there 
is  a  discrepancy  between  the  expressions  of  the  two  Acts,  it  can 
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very  fairly  be  said  that  the  provision  of  the  second  Act  being  co- 
extensive as  regards  the  subject-matter  with  the  provision  of  the 
first  Act^  the  language  of  the  later  Act  must  rule.  But  in  the  case 
of  the  Mercantile  Law  Amendment  Act  and  the  Bills  of  Exchange 
Act  of  1878,  the  provision  of  the  second  Act  is  not  coextensive 
as  regards  the  subject-matter  with  the  provision  of  the  first  Act 
It  does  not  apply  to  all  acceptances,  it  only  applies  to  acceptances 
by  the  drawee.  Suppose  the  two  Acts  are  read  together,  and  the 
latter  is  held  to  be  incorporated  with  the  former,  the  former  provi- 
sion ought  to  stand  except  so  far  as  it  is  innovated  upon  by  the 
exception  in  the  second  Act. 

Marginal  Notes, — These  are  not  parts  of  the  Act,  and  are  not  of 
any  consideration  in  a  question  as  to  the  construction  of  the  sections 
to  which  they  refer.  In  Claydon  v.  Chrten  (L  R.  3  C.  P.  511)  Mr. 
Justice  Willes  observed:  "Something  has  been  said  about  the 
marginal  note  to  section  4  of  9  Geo.  IV.  c.  61.  I  wish  to  say  a 
word  upon  that  subject.  It  appears  from  Blackstone's  Commentaries, 
vol  i  p.  183,  that  formerly,  at  one  stage  of  the  bill  in  Parliament, 
it  was  ordered  to  be  engrossed  upon  one  or  more  rolls  of  parchment 
That  pi'actice  seems  to  have  continued  down  to  the  session  of  1849, 
when  it  was  discontinued,  without, however,  any  statute  being  passed 
to  warrant  it  (see  May's  Parliamentary  Practice,  third  edition, 
382).  Since  that  time  the  only  record  of  the  proceedings  of  Parlia- 
ment— the  important  proceedings  of  the  highest  tribunal  of  the 
kingdom — is  to  be  found  in  the  copy  printed  by  the  Queens 
printer.^  But  I  desire  to  record  my  conviction  that  this  change  in 
the  mode  of  recording  them  cannot  affect  the  rule  which  treated 
the  title  of  the  Act,  the  marginal  notes,  and  the  punctuation,  not  as 
forming  part  of  the  Act,  but  merely  as  temporanea  exposUio,  The 
Act,  when  passed,  must  be  looked  at  just  as  if  it  were  still  entered 
upon  a  roll,  which  it  may  be  again  if  Parliament  should  be  pleased 
so  to  order,  in  which  case  it  would  be  without  these  appendages, 
which,  though  useful  as  a  guide  to  a  hasty  inquirer,  ought  not  to  be 
relied  on  in  construing  an  Act  of  Parliament." 

In  Birtwhistle  v.  Vardell  (1839,  9  CI.  and  Fin.,  at  p.  929)  Lord 
Chief -Justice  Tindal,  in  delivering  to  the  House  of  Lords  the  opinion 
of  the  consulted  judges,  said,  in  speaking  of  the  effect  of  the  title 
of  a  certain  Act,  "  No  more  argument  can  justly  be  built  upon  the 
title  prefixed  in  some  editions  of  the  statutes  than  upon  the  marginal 
notes  against  its  several  sections." 

The  observations  of  Mr.  Justice  Willes  were  made  in  1868,  and 
it  was  generally  understood  that  the  views  above  expressed  were 
settled  law.  Some  doubt,  however,  was  thrown  upon  this  by  the 
directly  contrary  view  expressed  eight  years  after  by  the  Master  of 
the  Rolls,  Sir  George  Jessel,  in  the  case  of  In  re  Venour's  ScltUi 
Estates  (L  R  2  Ch.  Div.  525),  where  he  said,  "  This  view  is  borne 
out  by  the  marginal  note;  and  I  may  mention  that  the  margiuft' 

A  copy  of  the  foolscap  foho  edition,  printed  on  vellum. — Note  to  Ou  BeforL 
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Lotes  of  Acts  now  appear  on  the  rolls  of  Parliament,  and  conse- 
quently form  part  of  the  Acts ;  and,  in  fact,  are  so  clearly  so  that  I 
have  known  them  to  be  the  subject  of  motion  and  amendment  in 
Parliament."  The  same  learned  judge  expressed  the  same  views, 
and  acted  upon  them,  in  the  case  of  Attorney-General  v.  Oreat 
Eastern  Railway  Co,  (1879,  L.  R  11  Ch.  Div.  449).  But  when 
the  case  came  before  the  Court  of  Appeal  (James,  Bramwell, 
Baggallay,  LJJ.),  on  these  views  being  mentioned  to  the  Court, 
they  were  immediately  repudiated.  Bramwell,  L.J.,  observed  (p. 
460) :  "  I  thought  you  could  not  properly  look  at  the  marginal  note 
of  an  Act  of  Parliament.  Some  of  the  marginal  notes  are  grossly 
inaccurate."  James,  L.J.,  inquired,  "What  authority  has  the 
Master  of  the  Rolls  for  saying  that  the  Courts  do  look  at  the 
marginal  notes?"  Baggallay,  L.J. ,  remarked:  "I  never  knew  an 
amendment  set  down  or  discussed  upon  the  marginal  note  to  a 
clause.  The  House  of  Commons  never  has  anything  to  do  with 
the  amendment  of  the  marginal  note.  I  never  knew  a  marginal 
note  considered  by  the  House  of  Commons."  And  again  Bram- 
well, L J.,  put  this  query :  "  What  would  happen  if  the  marginal 
note  difiTered  from  the  section,  which  is  a  possibility,  as  is  shown 
in  section  112  of  this  Act?  Does  the  marginal  note  repeal  the 
clause,  or  the  clause  the  marginal  note  ?"  James,  L.J.,  inquired, 
"  Is  it  not  merely  an  abstract  of  the  clause  intended  to  catch  the 
eye?" 

The  statement  of  Lord-Justice  Baggallay,  that  the  House  of 
Commons  never  has  anything  to  do  with  the  amendment  of  a 
marginal  note,  must  be  understood  to  mean  merely  that  he  never 
knew  of  this  being  done,  for  the  statement  of  the  Master  of  the 
Eolls  is  a  positive  statement  that  he  had  known  marginal  notes  to 
be  the  subject  of  motion  and  amendment  in  Parliament.  But  the 
statement  of  Lord- Justice  Baggallay,  who  was  for  a  good  many 
years  in  the  House  of  Commons,  is  sufficient  to  show  that  this  is 
very  unusual  Certainly  marginal  notes  are  not  discussed  in  Com- 
mittee as  the  sections  of  a  bill  are.  Indeed  it  is  well  known  that 
the  marginal  note  often  remains  unaltered  after  the  section  has  been 
entirely  changed  as  it  passes  through  Committee.  Suppose  the  House 
of  Commons  did  consider  a  marginal  note,  this  circumstance  would 
not  make  it  a  part  of  the  Act.  A  hasty  reader  looks  at  the 
marginal  note,  and  if  it  is  inaccurate,  he  is  perhaps  misled  by  it. 
No  doubt,  therefore,  sometimes  a  particularly  careful  member, 
desirous,  and  properly  desirous,  that  nothing  should  pass  out  of 
the  hands  of  Parliament  that  has  a  tendency  to  mislead,  takes 
the  trouble  of  having  the  marginal  note  expressed  with  accuracy. 
But  this  is  very  different  from  making  it  a  part  of  the  Act.  Probably, 
too,  such  a  member  may  not  be  so  well  versed  in  his  law  as  to 
know  that  a  marginal  note  is  no  part  of  the  Act ;  but  his  ignorance 
of  the  fact,  and  his  action  in  consequence  of  his  ignorance  of  the 
fact,  does  not  alter  the  fact 
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Sir  George  Jessel's  argument  that  the  marginal  notes  now  appear 
on  the  rolls  of  Parliament  is  of  no  avail.  So  does  the  pimctoatioD; 
but  the  punctuation  is  no  part  of  the  Act  In  Barrow  v.  Waiii% 
(24  Beav.  327)  it  was  held  that  certain  words  in  an  Act  of  Parlia- 
ment were  to  be  read  **  aliens'  duties,  customs,  and  impositionsr 
not  as  they  were  printed, "  aliens,  duties,  customs,  and  impositions/* 
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BLOWN  DOWN. 

The  question  whether  a  tenant  for  life  is  entitled  to  the  interest  of 
a  fund  derived  from  timber  blown  down  by  a  storm,  has  under- 
gone consideration  in  the  recent  case  of  Stonebraker  v.  ZoUichfer, 
which  we  find  reported  and  admirably  annotated  in  the  current 
number  of  the  Ameincan  Law  Register ;  and  as  the  English  cases 
in  point  are  "  few  and  far  between,"  and  were  the  only  authorides 
on  which  that  decision  was  founded,  its  result  is  especially  wonh 
bringing  under  the  notice  of  our  readers.  Kindred,  but  not 
identical,  questions,  have  indeed  frequently  formed  the  subject  of 
adjudication  in  England — e.g.  where  the  timber  has  been  wrong- 
fully cut  down,  or  where  it  has  been  felled  by  order  of  the  Court 
of  Chancery,  and  we  may,  in  the  first  place,  recall  to  mind  the 
law  bearing  on  this  branch  of  the  matter. 

As  regards  timber  wrongfully  cut  down,  Lushington  v.  Boldero, 
15  Beav.  1,  decides  that  it  belongs  to  the  party  who  has  the  first 
estate  of  inheritance,  in  which  case  the  reversioner  or  lessor  (as  it 
might  happen)  would  be  entitled  to  the  whole  fund  accruing  from 
its  sale,  the  life-tenant  or  lessee  having  no  claim  even  to  the 
interest  of  the  fund.  "  The  equitable  doctrine  applicable  to  this 
and  other  similar  cases  is  this,"  said  Sir  John  Romilly,  M.R,  "that 
no  person  shall  obtain  any  advantage  from  his  own  wrong.  But 
it  is  manifest  that  the  tenant  for  life  may  obtain  very  considerable 
advantage  from  his  own  wrong,  if  he  were  to  cut  down  timber  and 
obtain  the  interest  of  the  fund ;  his  income  for  life  would  thereby 
be  increased  beyond  what  it  would  have  been  if  the  timber  bad 
not  been  cut"  As  regards  timber  felled  by  order  of  the  Court,  as 
where  thinning  a  wood  is  directed  for  the  purpose  of  improving 
the  other  trees,  on  the  other  hand,  it  is  no  less  settled  law  that  the 
proceeds  of  the  sale  must  be  invested,  and  the  interest  paid  to  the 
life-tenant  Beunck  v.  Whitfield,  3  P.  Wms,  266,  no  doubt,  may 
be  referred  to  in  support  of  a  contrary  view,  but  that  case  must  be 
regarded  as  overruled  in  effect  by  WickJuini  v.  Wickham,  19  Ves. 
419,  where  Sir  Samuel  Eomilly,  mentioning  it  in  arguendo,  said 
"  the  Court  was  not  then  in  the  habit  of  laying  out  the  money  pro; 
duced  " — i«.  from  the  sale  of  timber ;  and  see  Tooker  v.  Ann^,  ^ 
Sim.  235 ;  Waldo  v.  Waldo,  7  id.  261 ;  Bagot  v.  Bagot,  32  Beav.  609. 
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How  stands  the  law,  in  the  next  place,  in  reference  to  trees 
blown  down  by  a  storm  ?    In  the  older  cases  we  find  many  dicta 
seeming  to  lay  down  that  the  remainder-man,  and  not  the  tenant 
for  life,  is  entitled  to  such  "  windfalls : "  see  HerlahmderCs  Case,  4 
Co.  62;  Bowles's  Case,  11  id.  79;  Dxike.  of  Newcastle  v.  VaTie  (cited 
in  Whitfield  v.  Bewit,  2  P.  Wms.  240,  and  seemingly  alluded  to  in 
Bewick  v.  Whitfield,  ubi  supra);  but,  as  the  annotator  of  l^onebraker's 
case  observes,  those  statements  are  made  illustratively  for  the  most 
part,  and  are  meant  to  negative  the  life-tenant's  claim  to  the  corpus 
or  whole  fund,  which  ordinarily  would  not  be  large  enough  to 
cause  a  contest  about  its  investment ;  while  the  obiter  statement 
to  be  found    in    the    recent    case  of   Honywood  v.  Honywood^ 
43  L  J.  Cb.  652,  must  be  considered  as  made  subject  to  the 
qualification  introduced  by  Bateman  v.  Hodgkin,  31  Beav.  486,  and 
upheld  in  Stonebraker's  case.     The  latter  case  (20  Amer.  L.  R  389)- 
came  before  the  Court  of  Appeals  of  Maryland,  which  afiSrmed  the 
decision  of  the  Court  below,  resting  its  judgment  on  the  opinion 
delivered  by  the  judge  of  first  instance,  from  which  we  shall 
presently  quote.     There  the  plaintiff  took  an  equitable  life-estate 
in  a  farm  under  a  devise ;  a  storm  of  wind  blew  down  a  quantity 
of  timber  growing  on  the  farm,  and  the  trustee  under  the  will 
converted  the  wood  into  cooper  stuff  and  firewood,  and  sold  same ; 
and  the  plaintiff  having  filed  a  bill  of  complaint,  claiming  the  net 
proceeds  of  the  sale,  together  with  all  interest  which  the  trustee 
might  have  acquired  from  the  time  of  his  receipt  of  the  purchase- 
money,  or  a  reasonable  time  thereafter,  it  was  held  that,  to  the 
extent  of  the  amount  of  the  net  proceeds  of  sale  realized  for  fire- 
wood, the  complainant  was  entitled  to  the  corpus  of  the  fund,  but 
as  to  the  amount  realized  for  the  timber,  he  was  entitled  only  to 
the  interest  during  his  life.     Said  Alvey,  J.:   "Timber  as  such 
belongs  to  the  inheritance.     Tenant  for  life,  unless  he  holds  with- 
out impeachment  of  waste  (which  is  not  the  case  here),  has  no 
right  to  fell  timber,  except  for  necessary  and  proper  repairs  of  the 
buildings  and  erections  on  the  premises.    And  where  timber  has 
been  blown  down  by  wind,  or  severed  by  accidental  cause,  or  has 
been  cut  down  by  a  wrong-doer,  it  belongs  to  the  party  who  has,  at 
the  time  of  severance,  the  first  estate  of  inheritance.    This  was 
nded  in  Bowles's  Case,  11  Co.  79,  and  the  principle  has  been  acted 
upon  in  many  subsequent  cases.    And  where  timber  has  been  so- 
severed,  the  fund  arising  from  the  sale  of  it  the  Court  will  order  to^ 
be  invested  for  the  benefit  of  the  estate — that  is,  the  inheritance ; 
and,  according  to  the  later  cases,  though  otherwise  in  some  of  the 
earlier  ones,  the  tenant  for  life,  though  he  may  be  subject  to* 
impeachment  of  waste,  if  free  from  blame  in  respect  to  the  parti- 
cular timber  severed,  will  be  allowed  to  receive  the  interest  of  the 
fund  for  life.    This  is  the  settled  rule  in  cases  where  the  timber  is- 
cut  by  order  of  Court  for  the  benefit  of  the  estate;  and  it  has  been 

decided  that  the  reason  and  justice  of  the  rule  equally  apply  to  the 
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-case  where  the  timber  has  been  severed  by  tempest,  accident,  or 
trespass,  if  the  tenant  for  life  be  without  fault :  Tooher  v.  Annedey, 

5  Sim.  235 ;  Waldo  v.  Waldo,  7  id.  261 ;  Bateman  v.  Eodghin,  31 
Beav.  486  ;  Bagot  v.  Bagot,  32  id,  509.  The  tenant  for  life  being 
entitled  to  the  interest  of  the  fund  in  the  one  case,  it  is  difficult  to 
perceive  any  good  reason  why  he  should  not  be  entitled  in  the 
other;  as  in  both  cases  he  is  equally  deprived  of  the  possible 
benefits  that  the  trees  might  be  to  the  use  and  enjoyment  of  his 
term,  and  that,  too,  without  his  fault  But  though  the  tenant  for 
life  may  not  be  entitled  either  to  the  timber  or  the  corpus  of  the 
fund  arising  from  its  sale,  yet  he  is  entitled  to  the  old  trees  which 
cannot  be  used  as  timber,  and  to  the  tops  and  branches  of  trees 
which  have  been  felled  for  timber,  and  also  to  the  regular  thinnings 
and  trimmings  of  the  trees  in  the  woods ;  and  these  he  may  con- 
vert into  firewood,  or  to  any  other  use  that  he  can  make  of  them : 
HerlakeTiden's  Case  (3rd  resoL),  4  Co.  62 ;  Channon  v.  Patch,  5  B. 

6  C.  897.  Here,  while  the  fund  in  question  is  alleged  to  have 
arisen  from  the  sale  of  timber  and  wood,  it  is  not  alleged,  nor 
shown  in  proof,  what  part  of  the  fund  was  produced  by  the  sale  of 
timber,  and  what  part  from  the  sale  of  wood.  Upon  the  supposi- 
tion that  nothing  was  converted  into  firewood  that  was  valuable  as 
timber,  it  will  be  necessary  that  the  amount  realized  for  the  wood 
be  separately  ascertained;  as  to  that  extent  the  complainant  is 
entitled  to  the  corpus  of  the  fund ;  but  as  to  the  amount  realized 
for  the  timber  he  is  entitled  only  to  the  interest  thereon  during  his 
life.  Unless  this  ascertainment  be  made  by  agreement  [which  was 
done],  I  shall  refer  the  case  to  the  auditor  to  take  an  account,  but 
if  an  agreement  can  be  made  to  obviate  the  reference,  I  will  then 
sign  a  decree  in  conformity  to  the  principles  of  this  opinion,  with 
directions  that  the  costs  be  paid  out  of  the  fund  arising  from  the 
sale  of  the  timber,  as  was  done  in  the  case  of  Tooher  v.  Anrudey,  5 
Sim.  235." — /risA  Law  Times, 
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In  the  recent  case  of  Bowtn  v.  Ball  (29  W.  R  367,  L.  R  6  Q.  B.  D. 
333)  a  point  of  considerable  importance  was  decided  by  the  Court 
of  Appeal  It  was  there  held  that  an  action  lies  against  a  person 
who  maliciously  induces  another  to  break  his  contract  of  exclusive 
personal  service  with  an  employer  where  the  natural  consequence 
of  such  breach  of  contract  is  to  cause  damage  to  the  employer, 
although  the  relation  of  master  and  servant  does  not  exist  between 
the  employer  and  employed.  The  question  here  raised  is  the  same 
as  that  raised  in  LumUy  v.  Gyt  (1  W.  R  432,  2  E  &  B.  216),  the 
decision  in  which  case  was,  of  course,  not  binding  on  the  Court  of 
*    '^.id.    The  question  has  been  considered  to  be  one  of  a  doubtful 
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character,  inasmuch  as  Sir  John  Coleridge,  in  a  very  powerfully 
reasoned  judgment,  dissented  from  the  view  expressed  by  the 
majority  of  the  Court.  In  the  case  of  Bowen  v.  Jlall  the  Lord 
Chief-Justice  also  dissented  from  the  decision  of  the  majority 
(Lord  Selborne,  C,  and  Brett,  J.).  He  stated  in  his  judgment  that 
there  had  been  great  lawyers  who  are  well  known  to  have  thought 
that  Lumley  v.  Gye  was  wrongly  decided,  and  in  particular  Willes,  J. 
There  is  much  to  be  said  on  both  sides.  We  are  not  disposed 
to  think  that  abstract  and  technical  reasoning  carries  one  very  far 
towards  a  solution  of  this  sort  of  question.  The  law  on  such  a 
matter  does,  or  ought  to,  depend  on  general  expediency.  Brett, 
L.J.,  in  giving  judgment,  says,  "The  decision  of  the  majority  (in 
Lumley  v.  Gye)  will  be  seen  on  a  careful  consideration  of  their 
judgments  to  have  been  founded  on  two  chains  of  reasoning. 
First,  that  wherever  a  man  does  an  act  which,  in  law  and  in  fact, 
is  a  wrongful  act,  and  such  an  act  as  may,  as  a  natural  and  pro- 
bable consequence  of  it,  produce  injury  to  another,  and  which  in 
the  particular  case  does  produce  such  an  injury,  an  action  on  the 
case  would  lie.  This  is  the  proposition  to  be  deduced  from  the 
case  of  Ashby  v.  White  (1  Sm.  L.  C,  8th  ed.,  p.  264).  If  these 
conditions  are  satisfied,  the  action  does  not  the  less  lie  because  the 
natural  and  probable  consequence  of  the  act  complained  of  is  an 
act  done  by  a  third  person,  or  because  such  act  so  done  by  the 
third  person  is  a  breach  of  duty  or  contract  by  him,  or  an  act 
illegal  on  his  part,  or  an  act  otherwise  imposing  an  actionable 
liability  on  him."  The  learned  Lord  Justice  then  proceeds  to 
dispose  of  the  reasoning  founded  on  the  well-known  case  of  Vicars 
V.  Wilcox  (8  East.  1),  a  decision  which  has  been  treated  by  some  as 
establishing  that,  wherever  the  damage  results  from  the  voluntary 
act  of  a  third  party  intervening  between  the  act  of  the  defendant 
and  such  damage,  the  damage  is  too  remote.  It  seems  to  us  that 
the  reasoning  of  the  learned  Lord  Justice  successfully  disposes  of 
this  line  of  argument.  If  it  be  established  that  the  voluntary  act 
of  the  third  party  immediately  occasioning  the  damage  can  be 
reasonably  considered  as  the  natural  result  of  the  act  of  the 
defendant,  it  seems  to  us  that  there  is  no  ground  for  suggesting 
that  the  damage  is  too  remote.  Many  cases  might  be  instanced  as 
showing  this.  If  a  man  procures  the  commission  of  a  murder  he 
is  guilty  of  murder.  Why  should  not  the  same  principle  apply 
with  regard  to  civil  liability  ?  The  question  seems  to  be  whether 
the  act  of  the  third  party  can  be  reasonably  considered,  though 
voluntary,  the  natural  result  of  the  defendant's  act  There  may  be 
cases  where  the  act,  though  in  fact  resulting  from  the  defendant's 
act,  may  be  considered  as  not  a  natural  or  probable  result  of  it,  as, 
for  instance,  if  in  consequence  of  a  slander  persons  had  assembled 
&nd  thrown  the  person  slandered  into  a  pond,  the  case  suggested 
hy  Lord  EUenborough  in  Vicars  v.  Wilcox.  Where  the  reasoning 
of  Lord  Justice  Brett  does  not  seem  so  conclusive  is  in  the  pre- 
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ceding  step.  The  difficulty  does  not  seem  to  us  really  to  be  as  to 
the  remoteness  of  the  damage,  but  as  to  the  foundation  of  the  cause 
of  action.  The  passage  we  have  cited  really  assumes  the  datum 
which  is  the  foundation  of  the  doctrine  of  Ashhy  v.  White,  The 
judgment  all  through,  as  it  seems  to  us,  assumes  rather  than  proves 
that  the  act  of  the  defendant  is  a  wrongful  act.  The  Lord  Justice 
says  later  on,  "  We  think  it  cannot  be  doubted  that  a  maUcious 
act,  such  as  is  above  described,  is  a  wrongful  act  both  in  law  and 
in  fact"  It  is  clear  that  the  cause  of  action  is  not  ex  contractu, 
and  therefore  it  must  be  ex  delicto,  or  a  tort.  A  tort  involves  as 
its  correlative  a  duty.  We  feel  a  shade  of  difficulty  as  to  the 
duty.  It  will  be  observed  that  the  exact  nature  of  the  duty  is  not 
very  distinctly  defined.  Malice  is  stated  to  be  essential  to  the 
action.  It  is  clear  from  the  language  of  the  judges,  and  indeed 
from  the  facts  of  the  case  itself,  that  malice  includes  not  only  the 
malicious  intention  of  injuring  the  plaintiff,  but  the  desire  to  benefit 
self  at  the  expense  of  the  plaintiff.  Lord  Justice  Brett  says,  "  K 
the  persuasion  be  used  for  the  indirect  purpose  of  injuring  the 
plaintiff,  or  of  benefiting  the  defendant  at  the  expense  of  the 
plaintiff,  it  is  a  malicious  act,  which  is  in  law  and  in  fact  a  wrong 
act,  and  therefore  a  wrongful  act,  and  therefore  an  actionable  act, 
if  injury  ensues  from  it."  Is  the  proposition  to  be  considered  to 
be  as  wide  as  this,  viz.  that  wherever  a  person  induces  another  to 
break  his  contract,  knowing  that  such  contract  exists,  and  there- 
fore that  the  act  he  is  procuring  is  wrongful  on  the  part  of  the 
contractor  as  against  the  other  party  to  the  contract,  there  is  a 
cause  of  action  ?  We  are  afraid  this  must  be  too  wide  a  definition, 
and  might  possibly  lead  to  surprising  results.  Suppose  a  man  has 
made  an  improvident  promise  of  marriage,  and  a  sensible  friend, 
for  his  welfare,  persuades  him  to  break  it.  That  could  hardly 
be  thought  actionable,  though  the  friend  undoubtedly  procures  a 
wrongful  act  in  one  sense.  Again,  suppose  a  young  man  of  high 
birth  promises  to  marry  a  young  woman  of  very  humble  station, 
and  his  high-bom  and  haughty  parents,  as  in  a  transpontine  melo- 
drama, with  no  regard  for  his  welfare,  but  for  their  own  pride  only, 
as  the  jury  might  find,  procure  a  breach  of  his  promise.  It  may 
be  said  that  these  are  not  serious  illustrations,  but  we  are  seeking 
the  principle,  and  it  may  fairly  be  tested  by  any  possible  cases. 

In  all  earnestness  we  are  disposed  to  think  that  the  decision  of 
the  majority  was  right  in  the  particular  case,  and  was  in  accord- 
ance with  the  expediency  of  the  case ;  but  we  are  puzzled  with 
regard  to  the  limitations  of  the  doctrine.  It  is  one  which  does  not 
seem  to  stop  at  the  particular  sort  of  breach  of  contract  which  was 
maliciously  procured  by  the  defendant  It  is  very  easy  to  say  that 
*'  malice  "  is  a  necessary  ingredient  of  the  cause  of  action,  but  are  we 
really  driven,  upon  translating  legal  terms  into  plain  English,  and 
dealing  with  them  as  realities,  to  say  that  it  is  for  the  jury,  upon 
consideration  of  all  the  circumstances  of  the  particular  case,  to  say 
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-when  it  is  wrongfol  to  procure  a  breach  of  contract  and  when  it  is 
not?  We  believe  it  to  have  been,  and  to  be,  a  strong  tendency — 
perhaps  a  growing  tendency — of  the  judges  whom  we  may,  not- 
withstanding the  Judicature  Acts,  still  call  the  common  law  judges, 
to  leave  the  essence  of  legal  questions  to  the  decision  of  juries 
under  cover  of  such  terms  as  "malice."  There  have,  no  doubt, 
been  struggles  in  the  other  direction,  as  in  the  cases  with  regard 
to  negligence  on  the  part  of  railway  companies.  Certain  judges, 
who  might,  perhaps,  be  termed  by  some  narrow-minded,  strive  to 
very  clearly  define,  and  almost,  one  might  say,  contract,  the  limits 
which  separate  what  is  tortious  or  wrongful  from  what  is  lawful, 
on  the  principle  that  it  is  better  on  the  whole  for  the  community 
that  fas  and  nefas  should  be  separated  by  plain,  clearly  distin- 
guishable lines,  about  which  there  can  be  no  doubt  or  fluctuation. 
Others,  on  the  other  hand,  tend  rather  to  think  that  such  hard  and 
fast  lines  are  not  really  suited  to  the  exigencies  of  civilization,  but 
only  serve  as  chaits  to  the  tortiously  minded,  advertising  them  how 
they  may  pursue  their  wrongful  enterprises  without  running  on  to 
legal  rocks  or  shoals.  It  is  difScult  to  say  which  tendency  is  the 
safer;  probably  every  lawyer  is  conscious  of  being  at  one  time 
actuated  by  one  of  these  tendencies,  and  at  another  by  the  other, 
and  possibly  neither  ought  to  be  the  entirely  governing  tendency. 
The  diflBlculty  that  we  feel  with  regard  to  the  ratio  decidendi  of  the 
majority  is,  we  believe,  somewhat  similar  to  that  expressed  by  the 
Lord  Chief- Justice  in  the  latter  part  of  his  judgment.  He  seems 
there  to  feel  a  difiBculty  in  seeing  how  the  malicious  motive  can 
make  that  actionable  which,  without  it,  would  not  be  actionable. 
If  a  man  acts  within  his  right,  then  the  motive  is  immaterial  If 
there  is  no  duty  apart  from  motive  not  to  abstain  from  persuading 
another  to  break  his  contract,  and  if  a  man,  endeavouring  to  per- 
suade another  to  break  his  contract,  and  succeeding,  but  doing  so 
without  malice,  cannot  be  sued,  then  why  should  the  action  lie  if 
there  be  malice  ?  It  is  only  the  case  of  a  man  maliciously  availing 
himself  of  his  rights.  This,  if  we  do  not  misunderstand  it,  is  some- 
what the  line  of  his  Lordship's  argument.  We  are  not  quite  sure 
that  we  go  the  whole  length  with  it,  for  it  seems  to  us  that  it 
would,  if  pushed  to  its  full  length,  be  fatal  to  the  action  for 
mahcious  prosecution ;  but  though  it  may  possibly  go  too  far,  it 
strongly  confirms  what  we  have  before  said.  In  this  class  of 
actions,  where  malice  is  made  an  essential  element,  you  practically 
leave  the  legality  or  otherwise  of  what  the  defendant  has  done  to 
depend  on  whether  the  jury  think,  on  the  whole,  he  ought  or  ought 
not  to  have  done  it,  subject,  of  course,  to  some  amount  of  restraint 
on  the  part  of  the  Court.  It  may  be  inevitable  that  this  should  be 
80,  but  in  such  cases  **jtts  est  vagum^''  Lord  Coleridge,  C. J.,  sug- 
gests this  consideration  when  he  says,  "  I  do  not  know,  except  in 
the  case  of  LumUy  v.  Oye^  that  it  has  ever  been  held  that  the  same 
person^  for  doing  the  same  thing,  under  the  same  circumstances, 
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with  the  same  result,  is  actionable  or  not  actionable,  according  to 
whether  his  inward  motive  was  selfish  or  unselfish,  for  what  he  did. 
I  think  the  inquiries  to  which  this  view  of  the  law  would  lead  are 
dangerous,  and  inexpedient  inquiries  for  courts  of  justice ;  judges 
are  not  very  fit  for  them,  and  juries  are  very  unfit." 

It  seems  to  us  that  the  safest  way  to  look  at  the  decisions  in 
Lumley  v.  Gfye  and  Brown  v.  Hall  is  to  regard  the  case  with  which 
they  deal  as  analogous  to  the  action  for  seducing  a  servant  from 
service,  and  not  to  endeavour  to  extract  any  very  sweeping  prin- 
ciple from  them  with  regard  to  the  actionability  or  otherwise  of 
procuring  a  breach  of  contract.  Begarded  in  this  narrow  light, 
we  are  disposed  to  think  the  decisions  right,  notwithstanding  th& 
eminence  of  the  dissentients ;  but  we  should  think,  if  the  decisions 
are  to  be  regarded  as  establishing  the  more  sweeping  proposition  to 
which  we  have  adverted,  that  there  would  be  grave  reasons  for  ques- 
tioning how  the  application  of  such  a  principle  would  be  found  to 
work  in  other  cases. — Solicitors*  JourruiL 


CICERO. 

The  character  of  Cicero  has  been  depicted  in  modem  times  in  the 
most  diverse  colours.  The  language  of  Middleton  and  Niebuhr,  on 
the  one  hand,  is  that  of  almost  unqualified  eulogy ;  that  of  Dromann 
and  Mommsen,  on  the  other,  is  that  of  the  most  unmeasured  censure 
or  the  most  supreme  contempt.  Mr.  Forsyth,  in  his  charming  life 
of  Cicero,  a  book  which  every  lawyer  should  read,  endeavours  to 
steer  a  middle  course, apparently  believing  in  the  classical  injunction, 
mediis  tviissimus  ibis;  but  his  leaning  in  favour  of  the  great  Boman 
is  apparent  through  his  attempted  impartiality.  The  latest  voices 
on  this  subject  are  those  of  Froude,  the  historian,  in  his  sketch  of 
Caesar,  and  Trolloppe,  the  novelist,  in  his  more  elaborate  life  of 
Cicero.  Mr.  Froude  treats  Cicero,  although  subordinate  to  his 
hero,  with  considerable  attention  and  with  severe  censur&  Mr. 
Trolloppe,  on  the  other  hand,  avowing  his  purpose  to  counteract  Mr. 
Fronde's  judgment,  writes  an  elaborate  biography  in  two  volumes, 
in  which,  struggling  for  impartiality,  he  gives  the  subject  the  attri- 
butes with  which  only  the  blindest  admiration  can  invest  him. 
Mr.  Trolloppe's  book  would  more  appropriately  be  styled  an  apology 
for  Cicero.  There  is  an  apology  on  every  page.  Indeed  the  whole 
strain  is  one  of  whining  deprecation.  The  author  strives  constantly 
to  elevate  Cicero  above  the  line  which  history  has  set  for  him,  and 
which  he  has  set  for  himself  in  his  remains,  and  continually  groans 
and  sweats  under  the  weight  of  the  burden.  The  task  which  he 
imposes  on  himself  would  be  too  much  for  the  shoulders  of  Atlas. 
It  may  be  that  Mr.  Froude  is  blind  on  the  Cs&sarean  side ;  it  is 
certain  that  Mr.  Trolloppe,  if  not  blind,  at  least  shuts  his  eyes,  on 
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the  Ciceronian.     While  Mr.  Trolloppe  very  reasonably  argues  that 
Cicero  must  be  measured  by  the  standards  and  conditions  of  his 
times,  he  very  unreasonably  denies  the  same  lenity  to  Caesar.    Thus, 
for  example,  while  he  confesses  that  Cicero  was  a  great  liar  and 
hypocrite,  and  palliates  the  offence  by  the  reflection  that  lying  and 
hypocrisy  were  characteristic  vices  of  his  race  and  time,  yet  when 
he  denounces  Csesar  for  his  massacres  in  Gaul  and  Spain,  he  loses 
sight  of  the  fact  that  vce  victis  was  the  common  judgment  of  Caesar's 
day  and  profession.    What  is  worse,  he  utterly  loses  sight  of  the 
unquestionable  fact  that  Caesar  was  the  most  merciful  conqueror  of 
ancient  times,  and  that  he  fell  a  victim  of  his  clemency  toward  his 
vanquished  political  enemies.     Again,  while  he  denounces  Caesar's 
usurpation  of  the  government  in  the  most  unsparing  manner,  he 
treats  very  gingerly  the  enactment,  by  Cicero's  suggestion  and 
influence,  of  the  ex  post  facto  law  under  which  Catiline  and  his 
associates  suffered  death,  and  touches  very  lightly  on  the  fact  that 
Caesar  introduced  just  and  equal  laws,  and  substituted  a  safe,  orderly, 
lenient,  and  powerful  government  for  the  mo$t  corrupt,  greedy,  con- 
temptible, and  bloodthirsty  oligarchy  that  ever  aflBicted  the  world 
under  the  guise  of  a  republic.     So  again,  while  he  rings  the  changes 
on  Caesar's  cruelty — a  most  baseless  imputation — ^he  has  very  little 
to  say  against  Cicero's  cowardly  and  brutal  exultation  over  Caesar's 
assassination.     This  is,  indeed,  the  darkest  blot  on  Cicero's  character. 
We  hardly  think  that  the  expressions  which  Mr.  Froude  cites  from 
Cicero's  letters  as  evincing  a  wish  for  Caesar's  assassination  are  fairly 
susceptible  of  such  a  construction ;  but  Caesar  had  been  his  friend ; 
was  his  creditor  to  a  great  amount ;  had  offered  him  a  lieutenancy 
in  Gaul ;  and  when  he  declined  it,  had  conferred  it  on  Cicero's 
hrother ;  when  Cicero  was  his  avowed  and  vindictive  enemy,  and  at 
his  mercy,  he  had  spared  his  life,  had  sought  his  confidence,  and 
had  been  his  guest.     Only  a  few  weeks  before  the  assassination, 
Cicero  had  pronounced  a  public  eulogy  on  Caesar  and  his  govern- 
ment, in  which  he  exalted  him  to  the  rank  of  a  demi-god.     Such 
are  a  few  of  the  acts  and  traits  which  Mr.  Trolloppe  cannot  and 
does  not  wholly  ignore,  but  for  which  he  faintly  apologizes.     The 
significant  fact  of  Cicero's  pecuniary  debt  to  Caesar  gives  Mr.  Trol- 
loppe some  uneasiness,  but  he  soothes  it  by  citing  Cicero's  strong 
expressions  of  disgust  at  his  obligations  and  his  earnest  desire  to  be 
freed  from  them.     But  he  cannot  do  away  with  the  impression  of 
his  ingratitude,  hypocrisy,  and  time-serving. 

It  is  our  belief  that  Cicero,  as  men  went  in  Eome,  was  a  patriotic 
and  incorruptible,  and  by  no  means  a  bad  man.  He  sincerely 
desired  the  best  of  his  country,  but  was  willing  to  sacrifice  sub- 
stantial good  through  a  blind  admiration  of  the  empty  forms  of  an 
effete  republicanism.  His  public  administration  was  pure,  unselfish, 
and  beneficent,  in  the  midst  of  plunder,  oppression,  and  licentious- 
ness. His  writings  generally  breathe  a  spirit  of  humanity  and 
philanthropy  worthy  of  a  Christian  teacher.     He  was  not  unduly 
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Cariyle  and  Irving  'kicked  the  schoolmaster  functions  over/ 
removed  to  Edinburgh,  and  were  adrift  on  the  world,"  Then  "  he 
sate  down  seriously,  if  not  very  assiduously,  to  study  law/'  He  writes 
to  his  mother :  "  The  law  is  what  I  sometimes  think  I  was  intended 
for  naturally.  I  am  afraid  it  takes  several  hundreds  to  become  an 
advocate.  But  for  this  I  should  commence  the  study  of  it  with 
great  hopes  of  success.  We  shall  see  whether  it  is  possible.  One 
of  the  first  advocates  of  the  day  raised  himself  from  being  a  dis- 
consolate preacher  to  his  present  eminence." 

In  November  1819  "he  was  back  at  Edinburgh  again  with  his 
pupils  and  his  law  lectures,  which  he  had  not  yet  deserted,  and 
still  persuaded  himself  that  he  would  persevere  with."  "  The  law 
lectures  went  on,  and  Cariyle  wrote  to  his  mother  about  his  pro- 
gress with  them.  *  The  law,'  he  said,  *  I  find  to  be  a  most  com- 
plicated subject,  yet  I  like  it  pretty  well  and  feel  that  I  shall  like 
it  better  as  I,  proceed.  Its  great  charm  in  my  eyes  is  that  no  mean 
compliances  are  requisite  for  prospering  in  it"  His  friend  Irving 
writes  in  December  a  friendly  and  counselling  letter  on  the  subject 
and  on  his  prospects  generally :  "  I  pray  that  you  may  prosper  in 
your  legal  studies,  provided  only  you  wiU  give  your  mind  to  take 
in  all  the  elements  which  enter  into  the  question  of  the  obstacles^ 
But  remember  it  is  not  want  of  knowledge  alone  that  impedes, 
but  for  want  of  instruments  for  making  that  knowledge  available. 
This  you  know  better  than  I  do.  Now,  my  view  of  the  matter  is, 
that  your  knowledge  is  likely  very  soon  to  surpass  in  extent  and 
accuracy  that  of  most  of  your  compeers,  is  to  be  made  saleable  not 
by  the  usual  way  of  adding  friend  to  friend,  which  neither  you  nor 
I  are  enough  patient  of,  but  by  a  way  of  your  own.  Known  you 
must  be  before  you  can  be  employed."  Irving  advises  him  to 
make  himself  known  by  literature — an  advice  given  with  the  best 
intention,  but  not  with  much  knowledge  of  the  habits  and  customs 
of  the  legal  profession.  "  Known  you  must  be  before  you  can  be 
employed ;"  but  known  as  a  "  litery  sort  of  fellow  "  is  not  the  surest 
passport  to  being  employed.  The  result  that  might  have  been 
anticipated  followed.  The  law  of  the  strongest  prevailed,  and 
literature  killed  whatever  vague  and  dreamy  fancy  there  was  for 
law.  "'  I  had  thought '  (he  writes  in  a  note  somewhere)  *  of  attempt- 
ing to  become  an  advocate.  It  seemed  glorious  to  me  for  its 
independency,  and  I  did  read  some  law-books,  attend  Hume*s 
lectures  on  Scotch  law,  and  converse  vrith  and  question  various 
dull  people  of  the  practical  sort.  But  it  and  they  and  the  admired 
lecturing  Hume  himself  appeared  to  me  mere  denizens  of  the  king- 
dom of  dulness,  pointing  towards  nothing  but  money  as  wages  for 
all  that  bog-pool  of  disgust  Hume's  lectures  once  done  with,  I 
flung  the  thing  away  for  ever.'"  At  this  time,  too,  it  must  be 
remembered  he  was  in  a  wretched  state,  "entirely  unknown  in 
Edinburgh  circles,  solitary,  eating  my  own  heart,  fast  losing  my 
health,  too,  a  prey  to  nameless  struggles  and  miseries,"  with  which 
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dyspepsia  had  a  good  deal  to  do.  "  He  would,"  says  Mr.  Froude^ 
"have  been  saved  from  much  anxiety  could  he  have  resolutely 
thrown  himself  into  his  intended  profession ;  but  he  hated  it,  a& 
just  then,  perhaps,  he  would  have  hated  anything." 

We  suspect  that  this  idea  of  going  to  the  Bar  was  no  more  than 
the  passing  fancy  which  has  for  a  time  fascinated  hundreds  of 
young  men  of  ability  and  ambition.  It  is  to  be  remembered,  also^ 
that  the  intimate  connection  of  the  Scottish  Bar  with  literature  in 
those  days  was  just  the  thing  to  attract  a  man  like  Carlyla  These 
were  the  days  of  Scott  and  JeflFrey,  of  Wilson  and  Lockhart.  In  an 
idle  mood  one  is  apt  to  speculate  on  "  what  might  have  been "  if 
Carlyle  had  ventured  on  the  precarious  career  of  the  Bar.  One 
may  save  himself  the  trouble.  Literature  had  marked  him  for  her 
own,  and  it  was  in  her  service  that  he  was  to  find  his  fame  and 
fortune  and  place  in  history.  One  might  as  well  speculate  on  what 
might  have  been  if  the  Duke  of  Wellington  had  obtained  the 
Commissionership  of  Customs  for  which  in  his  early  days  in  the 
army  he  thought  of  applying,  or  if  Lord  Beaconsfield  had  obtained 
"  some  small  place,"  which,  as  he  himself  afterwards  said,  he  would 
in  his  early  Parliamentary  days  have  willingly  accepted.  The  thing 
which  has  been  is  that  which  was  to  be,  and  no  other  was  possible. 

TIu  Genesis  of  Perjury, — We  shall  probably  never  see,  and  per- 
haps we  have  no  right  to  expect,  the  advent  of  a  time  when  Parlia^ 
ment  will  treat  things  just  in  exact  proportion  to  their  real  place 
and  importance.  What  is  personal  will  claim  and  get  in  most 
popular  assemblies,  our  own  not  excepted,  precedence  over  what 
is  more  material,  but  not  so  salient  and  conspicuous ;  the  vivid^ 
obtrusive  interest  of  the  moment  will  push  aside  things  of  more 
permanent  consequence.  We  have  not  far  to  look  for  examples  of 
this  tendency,  which  is  so  natural  as  scarcely  to  merit  censure.  If 
Parliament  were  guided  solely  by  reference  to  the  intrinsic  import- 
ance of  things,  it  would  have  found,  sooner  or  later,  a  little  time 
for  considering  a  matter  the  significance  of  which  cannot  be  easily 
overrated.  At  Manchester  the  other  day  Lord  Coleridge  took 
occasion  to  tell  the  Grand  Jury  that  the  crime  of  perjury  was 
greatly  on  the  increase.  He  had  not  in  view  merely  local  circum- 
stances, for  another  judge.  Lord  Justice  Baggallay,  speaking  to  the 
Grand  Jury  of  Carnarvonshire,  made  much  the  same  remark,, 
expressing  his  regret  that  this  ofience  was  now  so  prevalent  If 
these  judgments  be  correct — and  there  is  no  reason  to  doubt  that 
they  contain  an  element  of  truth — they  unveil  a  defect  in  the 
administration  of  justice  to  which  all  others  are  secondary.  What 
is  the  good  of  Judicature  Acts  and  amending  measures  if  the  very 
fountains  of  law  are  being  thus  poisoned  ?  It  will  be  all  in  vain 
to  seek  to  improve  legal  machinery  if  this  internal  deterioration,  to- 
which  judges  of  experience  testify,  be  really  going  on. 

Lawyers  of  the  old  school  will  probably  say  that  they  are  not 
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surprised  at  this  declension.     It  is,  they  will  argue,  the  natural 
though  mournful  outcome  of  the  changes  which  enable  parties  on 
the  record  and  persons  interested  generally  to  give  evidence.    It 
was  predicted,  when  such  a  change  was  suggested,  that  perjury 
would  become  rife;  and  it  will  be  said  that  we  are  now  only 
reaping  as  we  sowed  in  1843,  1851^  and  1853.    This  explanation 
is  more  plausible  than    satisfactory.      It  is   not   conspicuously 
witnesses  who  are  "  interested  "  in  the  legal  sense  of  the  term,  and 
who  once  might  have  been  objected  to  as  incompetent,  who  are 
reckless  in  regard  to  what  they  say  in  the  box.     Oaths  are  not 
more  respected  in  criminal  cases,  where  a  remnant  of  the  old  rule 
survives,  than  in  civil  cases,  from  which  it  is  banished.     It  is  not 
at  all  certain  that  if  the  stupid  exclusive  system  which  shut  the 
mouths  of  almost  every  one  who  knew  anything  about  the  matter 
in  dispute  were  in  full  force,  fewer  perjuries  would  be  committed 
than  is  now  the  case.     At  any  rate,  it  would  be  paying  dearly  for 
:a  slight  diminution  to  forego  what  are  usually  the  most  valuable 
indications  of  truth.    We  shall,  perhaps,  be  told  also  that  the  vice 
is,  more  or  less,  due  to  the  careless,  unimpressive,  and  barely 
decent  way  in  which  an  oath  is  administered  in  the  English  courts 
of  justice.     Mumbled  or  gabbled  over  by  some  subordinate  official, 
no  one  heeding  what  is  going  on,  the  oath  loses  its  force  over  those 
whom  it  is  intended  to  affect,  and  who,  it  is  supposed,  would  speak 
under  a  less  keen  sense  of  responsibility  if  their  evidence  were 
prefaced  by  a  bare  affirmation.     We  oite  this  criticism  for  what  it 
is  worth.     There  is  certainly  a  contrast,  not  wholly  to  our  honour, 
between  an  oath  as  administered  in  foreign  courts  by  the  presiding 
judge  and  the  same  ceremony  as  slurred  over  in  an  off-hand  way 
in  an  English  court.     If  evidence  is  to  be  taken  under  oath — k 
we  are  to  abide  by  the  maxim.  In  judido  nan  crtdUur  nisi  juraiis 
— the  accessories  should  not  be  such  as  to  suggest  to  a  witness 
the  thought,  "  This  is  a  mere  form ;  everybody  in  Court,  from  the 
judge  to   the   usher,  treats  it  as  such."    There  is,  however,  no 
reason  to  suppose  that  things  would  be  very  different  if  taking  an 
oath  were  made  to  look  a  little  more  important  than  shaking 
hands,  bowing,  or  any  secular  act  of  politeness.     It  would  be 
inventing  a  far-fetched,  unsubstantial  explanation  to  suppose  that 
the  unseemly  manner  in  which  witnesses  are  sworn  is  at  the 
bottom  of  much  of  the  evil  of  which  Lord  Coleridge  and  Lord 
Justice  Baggallay  complain.     Make  the  ceremony  as  impressive 
as  you  can,  it  will  fail  to  affect  very  deeply  many  minds.    False 
witnesses  who  never  studied  casuistry  under  Sanchez  or  Escobar 
have  always  had  their  little  devices  by  which  they  palliated  to 
their  own  satisfaction  the  crime  they  committed.    They  kissed 
their  thumbs  instead  of  the  book.     They  made  mental  reservations 
while  they  repeated  the  formula  prescribed  by  law.     There  is  no 
reason  to  think  that  this  sort  of  sophistry  is  at  all  more  common 
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than  it  was,  or  that  any  fresh  appeals  to  men's  consciences  would 
put  an  end  to  it.  What  may  be  new,  and  what  is  perhaps  respon- 
sible for  much  loose  testimony,  is  the  knowledge,  more  or  les& 
precisely  possessed  by  most  people,  that  it  is  extremely  difficult  to 
convict  a  person  who  has  committed  perjury,  that  convictions  for  this 
offence  are  rare,  and  that  the  punishment  is  at  worst  not  very  severe. 
A  man  may  go  into  the  witness-box  and  utter  there  a  series  of 
falsehoods  in  his  own  interest  or  that  of  some  other  person.  It 
may  be  plain  to  everybody  who  hears  him  that  he  lies.  Yet  in 
ninety-nine  cases  out  of  a  hundred  he  stands  down  in  perfect  safety^ 
His  sole  punishment,  in  all  probability,  will  be  a  rfebuke  from 
the  Bench.  As  soon  as  the  question  of  prosecuting  him  arises* 
difficulties  present  themselves.  It  must  be  shown  that  he  has- 
deposed  to  some  statement  which  is  material  to  the  issue;  and 
that  qualification — said  to  have  been  due  to  a  blunder  as  to  the 
meaning  of  a  passage  in  "  Bracton  " — is  an  excellent  safeguard  of 
rogues.  It  is  not  in  practice  so  easy  as  it  might  at  first  blush  seem 
to  prove  that  an  averment  is  at  once  false  and  material  Probably^ 
too,  no  accurate  note  of  what  the  witness  said  exists.  The  enor- 
mous  expenses  incidental  to  trials  for  perjury  also  operate  as  an 
encouragement  of  the  crime.  Nothing  can  be  taken  for  granted 
in  a  criminal  proceeding.  The  circumstance  that  a  jury  in  a  civil 
case  by  implication  gave  it  as  their  opinion  that  a  witness  swore 
falsely  does  not  conclude  the  matter  at  the  Old  Bailey  or  at  the 
Assizes.  Everything  must  be  proved  there ;  nothing  can  be  taken 
for  granted ;  and  this  rigorous  principle  necessitates,  especially  in 
proceedings  for  perjury,  heavy  outlay.  The  Tichbome  trial,  which 
cost  the  nation  many  thousands  of  pounds,  has  been  an  evil  pre- 
cedent, and  has  discouraged  the  instituting  of  proceedings  for 
perjury  in  circumstances  in  which  the  crime  has  been  obviously 
committed.  What  happens  almost  every  week  is  not  at  all  edify- 
ing. A  witness  steps  into  the  box  and  makes  statements  about 
transactions  said  to  have  taken  place  in  South  America  or  Australia, 
The  story  is  proved  to  be  false ;  and  the  jury  unmistakably  show 
that  is  their  view  of  it.  No  one,  however,  cares  to  go  to  the 
expense  of  making  protracted  inquiries  in  these  distant  countries, 
and  of  procuring  and  bringing  over  the  necessary  witnesses,  and  so 
the  ofiender  goes  unpunished,  to  the  scandal  of  public  morals  and 
the  encouragement  of  the  evil-disposed.  When  a  perjurer  is  brought 
to  justice,  his  fate  is  not  calculated  to  operate  as  a  striking  warning. 
Though  his  offence  may  be  as  heinous  in  the  eyes  of  the  moralist 
as  murder,  though  it  may  be  committed  with  a  view  to  destroying 
the  character  of  the  innocent  or  robbing  a  man  of  his  property,  the 
judge  finds  his  hands  tied,  and  is  forced  to  pronounce  a  totally 
inadequate  sentence.  It  is  a  significant  fact  that  of  the  13,130 
prisoners  committed  for  trial  for  indictable  offences  in  England  and 
Wales  in  1879,  only  91  were  committed  for  perjury  or  subornation 
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of  perjury;  that  only  50  of  the  91  were  convicted;  and  that  only 
3  of  the  50  were  sentenced  to  penal  servitude. 

We  need  not  assume  that  perjury  is  more  prevalent  than  it  ever 
before  was.  It  is  well  known  that,  in  spite  of  the  national  character 
for  downright  veracity,  the  commonness  of  this  crime  in  English 
courts  was  always  a  subject  of  lamentation  among  our  moralists. 
The  pillory  was  specially  reserved  for  it  until  recent  times.  The 
bishops  actually  met  in  1754  to  take  counsel  how  to  cope  with  this 
trying  sin.  The  professional  perjurer,  with  the  straw  in  his  shoe, 
is  as  prominent  a  figure  as  any  in  our  legal  history.  In  view  of  all 
this,  we  are  not  disposed  to  strain  the  remarks  of  Lord  Coleridge 
and  Lord  Justice  Baggallay,  and  say  that  things  are  worse  than 
they  were  at  any  previous  time.  There  ia  nothing  to  show  that 
the  alterations  first  largely  introduced  into  the  law  of  evidence  in 
1851,  and  extended,  with  misgivings  in  many  minds,  to  the  Divorce 
Court  in  1869,  have  led  to  an  increase  in  perjury.  After  thirty 
years'  trial  of  a  liberal  system  of  evidence,  no  clear  reason  for 
retracing  our  footsteps  can  be  adduced.  But  no  one  can  be 
acquainted  with  the  inside  of  our  courts  without  being  aware  of  the 
enormous  amount  of  petty  perjury  which  is  perpetrated  there  and 
which  passes  unpunished.  Men  perjure  themselves  because  they 
wish  to  make  good  their  claims  or  escape  liability.  They  do  so 
because  they  are  friendly  to  one  of  the  parties,  or  because  thej 
have  once  incautiously  out  of  court  told  some  one  a  certain  stoiy 
and  resolve  to  stick  to  it  when  they  are  subpoenaed  by  an  enter- 
prising solicitor,  or  because  they  are  vain  and  wish  to  figure  in 
public  proceedings.  These  motives  will  always  operate,  and  cannot 
be  effectually  resisted.  But  men  commit  perjury  also  because  they 
assume,  with  too  much  reason,  that  they  will  not  be  punished,  and 
this  is  a  temptation  which  might  be  diminished  by  means  too 
obvious  to  require  explanation. — TiTnes. 

The  Sheriff-Clerk  of  Fife, — In  connection  with  this  matter, 
referred  to  by  us  last  month,  the  following  discussion  is  reported  to 
have  taken  place  in  the  House  of  Commons : — 

In  Committee  of  Supply  on  Friday,  5th  August,  on  a  vote  for  £39,008 
for  Courts  of  Law  and  Justice  in  Scotland, 

Mr.  FiNDLATBR  (Monaghau,  Liberal)  moved  that  the  vote  be  reduced 
by  £650,  for  the  purpose  of  bringing  under  notice,  as  he  had  been 
requested  to  do  by  the  solicitors  of  Fife,  the  case  of  a  gentleman  named 
Johnstone,  who  had  been  recently  appointed  Sheriff-Clerk  of  Fife.  Aa 
Mr.  Johnstone  did  not  desire  to  lose  the  emoluments  he  derived  from  his 
practice  as  a  law  agent,  he  had  recently  taken  into  partnership  a  young 
gentleman  of  two  years'  standing  at  the  law  in  Edinburgh,  by  whom  the 
ordinary  business  of  solicitor  was  carried  on,  and  who  pactiaed  as  a 
procurator  in  the  Sheriff  Courts.  The  Fifeshire  Society  of  Solicitors  had 
«ent  a  memorial  on  the  subject  to  the  Lord  Advocate,  and  a  question  had 
also  been  asked  in  the  House.     In  answer  to  that  question  the  Lord 
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Advocate  had  admitted  that  the  spirit,  if  not  the  letter,  of  the  law  had 
been  violated.  The  learned  Lord  had,  however,  stated  that  he  did  not 
think  he  ought  to  take  up  the  prosecution  at  the  puhlic  expense,  but 
that  the  solicitors  should  do  so,  and  he  had  offered  them  the  concurrence 
of  Jiis  office  to  a  trial  of  the  question  in  the  Court  of  Session.  These 
gentlemen  were  not  very  wealthy  men,  and  they  claimed  that  the  arrange- 
ment which  had  been  made  was  a  great  scandal,  affecting  very  largely 
the  administration  of  justice.  They  contended  that  the  Lord  Advocate 
ought  to  have  undertaken  the  prosecution  at  the  expense  of  the  Govern- 
ment, and  ought  not  to  have  left  it  to  the  procurators  themselves.  He 
{Mr.  Findlater)  was  of  opinion  that  this  was  a  question  which  ought  not 
to  be  left  to  private  individuals,  and  he  submitted  that  action  ought  to 
be  taken  by  the  authorities.  He  therefore  moved  the  reduction  of  the 
vote  by  £650,  being  the  salary  of  the  Sheriff-Clerk. 

Mr.  Georgb  Andebson  (Glasgow,  Liberal)  agreed  that  the  Lord 
Advocate  ought  to  come  forward  and  put  his  foot  down  upon  this  practice. 
It  might,  he  submitted,  come  to  be  thought  that  persons  employing  the 
partner  of  the  Sheriff-Clerk  got  a  better  share  of  justice  than  others,  and 
this  consideration  alone  ought  to  induce  them  to  put  an  end  to  the  prac- 
tice. He  understood  that  there  were  already  in  Scotland  three  Sheriff- 
Clerks  in  the  same  position  as  Mr.  Johnstone,  and  he  had  no  doubt  the 
practice  would  spread.  If  this  irregularity  in  Fife  were  allowed  to  go  on, 
it  would  create  a  dangerous  precedent.  It  was  an  idle  profession  to  say 
that  the  Sheriff-Clerk  did  not  in  this  case  derive  any  benefit  from  the 
earnings  of  his  partner  in  the  Court,  as  no  doubt  allowance  was  made 
for  this  in  the  deed  of  partnership.  This  was  a  mere  evasion  of  the  law, 
and  he  hoped  the  Lord  Advocate  would  put  a  stop  to  it. 

The  LoBD  Advocate  said  the  case  was  not  to  be  identified  with  that 
of  a  judge,  because  the  Sheriff-  Clerk  had  no  judicial  duties  to  perform, 
and  was  merely  an  executive  officer  of  the  Sheriff.  But  by  the  rule  of 
the  Court  no  Sheriff-Clerk  was  allowed  to  practise  in  the  Court  to  which 
he  belonged  either  directly  or  indirectly,  and  it  was  a  question  whether 
that  prevented  a  partner  from  practising  in  his  own  name.  He  thought 
the  House  would  agree  that  the  practice  under  which  in  some  counties  in 
Scotland  the  partners  of  Sheriff-Clerks  had  practised  was  contrary  to  the 
spirit  of  the  regulation.  But  it  was  a  different  question  whether  a  case 
of  this  kind  ought  to  be  made  the  subject  of  a  prosecution  at  the  public 
expense  by  the  public  prosecutor.  The  solicitors  in  the  county  of  Fife 
had  taken  up  this  question  very  warmly,  and,  he  must  say,  had  shown  a 
little  animus  towards  their  colleague,  because  they  complained  of  his 
practising  as  a  conveyancer,  which  was  perfectly  legal.  It  therefore 
appeared  to  him  that  the  solicitors  having  taken  up  the  question,  they 
were  the  proper  parties  to  prosecute,  and  he  was  quite  willing  to  give  the 
formal  fiat  required  for  the  prosecution,  and  the  matter  was  under  their 
consideration  at  present.  With  regard  to  the  question  raised  by  the 
member  for  Queen's  County,  Mr.  O'Connor,  the  explanation  was  that 
although  by  statute  there  ought  to  be  four  principal  clerks,  for  many 
yean  there  had  only  been  two. 

Mr.  Andebson  did  not  think  the  explanation  of  the  Lord  Advocate 
vent  far  enough.  This  was  a  matter  of  public  policy,  and  the  learned 
Lord  ought  to  take  care  that  the  law  was  obeyed.  He  ought  not  to 
leave  it  to  private  procurators  to  take  up,  but  ought  himself  to  take  it  up. 
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The  Committee  divided,  when  there  voted  for  the  redaction,  20; 
against,  52 — majority  against,  32. 

The  Lord  Advocate,  on  the  result  being  announced,  said  that  after 
this  expression  of  opinion  by  a  large  section  of  the  House,  he  thought 
it  would  be  proper  that  a  representation  should  be  made  to  Mr.  Johnstone 
on  the  subject,  which  he  hoped  would  be  effectual. 

The  Division. — The  20  who  voted  for  Mr.  Findlater's  motion  are  as 
follows:  Colonel  Alexander  (South  Ayrshire — C),  Sir  W.  B.  Barttelot 
(C),  J.  G.  Biggar  (H.R),  Dr.  J.  A.  Campbell  (Glasgow  University — C.), 
R.  K.  Canston  (L.),  Ashton  W.  Dilke  (L.),  Joseph  Dodds  (L,),  W.  F. 
Ecroyd  (C),  R.  K  Fowler  (C),  Sir  W.  Lawson  (L.),  Justin  McCarthy 
(H.R),  K  Noel  (Dumfries— L),  A.  O'Connor  (H.R),  T.  P.  O'Connor 
(H.R.),  Arthur  Pease  (L.),  J.  K  Redmond  (H.R),  Professor  Thorold 
Rogers  (L.),  C.  K  Warton  (C),  K  Whitley  (C),  and  W.  Willis  (L). 
The  tellers  were  Mr.  Findlater  and  Mr.  Anderson.  The  minority — ^not 
counting  the  tellers,  who  are  both  Liberals — is  thus  composed  of  8 
Liberals  (most  of  them  Radicals),  7  Conservatives,  and  5  Home  Rulers. 
In  the  majority  of  52  there  were  20  Government  officials.  Mr.  Preston 
Bruce,  the  member  for  Fife,  voted  in  the  majority.  Mr.  S.  Williamson 
(St.  Andrews  Burghs),  being  in  Liverpool,  did  not  vote.  It  seems  that 
there  was  no  expectation  that  the  Civil  Service  Estimates  would  be 
reached  on  Friday  night,  it  being  thought  that  the  Army  Estimates 
would  take  up  the  whole  sitting ;  and  this,  as  well  as  the  late  hour  at 
which  the  discussion  came  on — 2  a.m. — may  account  for  the  small 
number  of  Scotch  members  present.  One  who  was  in  the  House  during 
the  discussion  writes  that  the  feeling  of  those  who  heard  the  debate  was 
entirely  with  Mr.  Findlater,  and  that  it  was  probably  from  seeing  that 
the  vote  had  not  represented  the  opinions  of  those  who  had  listened  to 
the  discussion  that  the  Lord  Advocate,  after  the  result  was  announced, 
made  the  statement  above  reported. 

In  terms  of  instructions  received  from  the  Dean  and  Council  of 
the  Society  of  Solicitors  of  the  Eastern  District  of  Fife,  the  secre- 
tary of  the  Society  wrote  the  Lord  Advocate  on  10th  August 
intimating  that  the  Council  would  delay  considering  as  to  what 
future  steps  should  be  taken  in  regard  to  the  Sheriff-Clerk,  until 
it  was  seen  what  effect  his  Lordship's  representations  would  have 
on  that  official.  The  secretary  farther  stated  that  the  Council 
were  clear  that  the  proper  person  to  prosecute  the  Sheriff-Clerk 
was  the  Lord  Advocate,  and  submitted  that  it  would  be  unfair  to 
leave  a  body  of  local  solicitors  to  vindicate  the  law.  His  letter 
concluded  with  a  request  that  the  Lord  Advocate  would  communi- 
cate the  result  of  his  Lordship's  remonstrances  with  the  Sheriff- 
Clerk  as  soon  as  possible. 

We  really  do  not  know  what  interest  the  irrepressible  Mr.  Biggar 
took  in  the  matter,  but  that  worthy  extracted  from  the  Lord  Advo- 
cate on  the  night  of  the  25th  ult.  the  information  that  the  Sheriff- 
Clerk  had  expressed  his  willingness  to  follow  either  of  two  courses 
— either  to  terminate  his  partnership  or  to  arrange  that  his  partner 
should  cease  to  carry  on  Sheriff  Court  business.    The  Lord  Advo- 
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cate  had  said  that  either  of  these  courses  would  be  satisfactory,  and 
the  Sheriff-Clerk  ihtimated  that  he  proposed  to  dissolve  the  part- 
nership. 

Sheriff  Courts, — ^The  following  is  extracted  from  an  article  on  the 
subject  in  the  Law  Magazine  and  Review,  by  Mr.  J.  M.  Lees : — 

As  regards  business  in  the  Sheriff  Civil  Courts,  the  growth  has 
leen  very  great.  The  legislation  of  recent  years  has  fostered  the  civil 
business  of  the  Sheriff  Courts  to  a  large  extent.  Judicial  statistics 
began  to  be  issued  regularly  only  in  1868 ;  but  the  first  set  that 
uives  all  the  necessary  information  for  comparison  with  that  for 
1879  is  the  set  of  statistics  for  the  year  1873.  The  following  was 
the  number  of  applications  in  the  more  important  Civil  Courts 
during  these  two  years,  and  does  not  include  a  great  many  thousand 
other  matters : — 

Ordinary  Court  cases     . 
Debts  liecovcry  Court  cases 
Small  Debt  Court  cases 
Administrative,  etc.,  applications  . 

In  1863  the  Ordinary  Court  cases,  which  correspond  pretty  closely 
to  those  now  disposed  of  in  the  Ordinary  and  Debts  Eecovery 
Court  combined,  seem  to  have  amounted  to  about  8022  against 
15,293  in  1879. 

This  rapid  increase  in  the  civil  business  is  far  more  than  propor- 
tionate to  the  increase  of  the  population  of  the  country,  and  is  due 
to  four  causes.  The  growth  of  mercantile  business  has  probably 
led  to  a  like  growth  in  differences  inevitably  arising  between  the 
parties  to  thera,  and  the  speed  and  cheapness  and  convenience  of 
the  local  Courts  have  tended  to  draw  thera  thither  for  settlement. 
The  same  recommendations  have  tapped  the  supply  as  regards  many 
disputes  that  formerly  went  to  arbitration.  It  is  matter  of  com- 
mon occurrence  to  find  causes  in  the  Sheriff  Court  for  the  settle- 
ment of  which  by  arbitration  provision  has  been  made,  but  of 
which  neither  party  cares  to  avail  himself.  The  same  recommenda- 
tions, coupled  with  the  diflfusion  of  knowledge  in  regard  to  cases 
and  the  law  applicable  to  them,  through  newspaper  energy,  have 
attracted  into  Court  a  good  many  cases  that  would  otherwise  not 
have  come  into  Court  at  all.  And,  in  the  last  place,  they  have 
diverted  a  considerable  proportion  of  cases  that  ought  to  have  gone 
to  the  Supreme  Court  into  the  local  Courts.  It  appears  to  me 
that  this  last  result  is  much  to  be  deprecated.  Alike  as  to  compe- 
tency of  Bench  and  Bar,  the  Supreme  Court  never  stood  higher, 
perhaps,  than  it  at  present  does;  and  the  emaciation  of  its  business 
can  hardly  fail  to  lessen  the  supply  and  even  the  forensic  experi- 
ence of  those  by  whom  the  seats  on  the  Bench  of  the  Supreme 
Court  and  the  more  important  local  Courts  will  have  to  be  filled. 
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As  regards  the  Sheriff-Deputes,  this  evil  is  only  too  well  marked. 
Though  they  can  be  appointed  with  two  years*  less  experience  than 
Sheriff- Substitutes  can,  as  a  matter  of  fact  no  such  occurrence  ever 
takes  place.  The  latter  class  of  judges  is  appointed  from  the 
junior  Bar,  and  occasionally  from  the  Bar  of  the  local  Courts;  the 
former  from  the  senior  Bar  of  the  Supreme  Court.  But  as  the 
business  of  the  Supreme  Court  has  increased  but  little,  and  is 
despatched  with  a  rapidity  that  might  naturally  have  invited  more 
business,  the  work  of  the  seniors  has  unfortunately  been  mainly 
concentrated  on  a  few  of  the  most  eminent  lawyers,  whose  very 
eminence,  by  procuring  them  a  connection  with  the  Crown,  has 
disabled  them  from  holding  Sheriffships. 

I  am,  I  confess,  one  of  the  many  who  think  that  the  existence 
in  a  local  Court  of  both  an  appellate  and  a  primary  judge  is  now- 
adays an  anachronism,  and  is  injurious  to  the  interests  of  the 
country  and  of  the  Bars  of  the  Supreme  and  local  Courts.  I  havf 
shown  that  of  old  the  Crown  Sheriff-Depute  was  a  resident  local 
judge,  that  in  1746  he  was  released  from  living  in  his  county  dur- 
ing more  than  four  months  in  the  year,  and  in  1838  from  living  in 
it  at  all ;  that  practically  the  Sheriff-Substitute  has  come  to  hold 
the  post  he  formerly  held ;  and  the  Sheriff-Depute  has  drifted  into 
being  an  appellate  judge  in  regard  to  the  more  important  parts  of 
the  work  in  the  Civil  Courts.  The  question  wiU  probably  soon 
arise  whether  the  duties  at  present  discharged  by  fifty  resident  and 
eighteen  non-resident  local  judges  might  not  be  more  acceptably 
discharged  by  about  thirty  resident  judges  with  better  arrange*! 
districts  than  at  present  The  dissemination  of  legal  knowledge 
and  legal  literature  throughout  the  country  has  enabled  the  country 
to  get  its  knowledge  speedily  and  accurately.  Formerly  it  came 
through  the  Sheriff  alone.  The  Sheriff-Substitute  made  up  the 
record,  but  the  Sheriff  decided  the  case.  One  instance  of  this  I 
find  as  recently  as  1846.  And  as  regards  the  work  that  might  be 
overtaken  by  the  Sheriffs-Substitute  it  is  surely  absurd  to  say  they 
cannot  get  over  more  ground  and  more  work  with  the  aid  of  rail- 
ways and  shorthand  than  stage-coaches  and  longhand.  No  donbt 
this  means  more  brain  work,  at  least,  if  not  more  physical  work; 
for  the  more  the  cases,  the  more  the  mental  toil.  But  no  one 
acquainted  with  the  work  of  the  Sheriff  Courts  will  deny  that 
many  of  the  local  judges  might  with  advantage  have  more  to  do. 
About  one-third  of  the  Sheriff  Court  work  of  Scotland  is  done  by 
the  five  Sheriff-Substitutes  in  Glasgow,  one-third  by  the  nine  next 
busiest  Sheriff-Substitutes,  and  the  other  third  by  the  remaining 
thirty-six.  I  do  not  suppose  there  is  any  Sheriff-Substitute  in 
Scotland  who,  if  conscious  of  having  too  little  to  do,  would  refuse 
to  accept  more  work,  always  provided  of  course  that  remuneration 
and  work  increased  together.  The  labourer  is,  we  know,  worthy  of 
his  hire. 

Since  the  foregoing  pages  were  written,  the  important  debate  in  the 
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House  of  Lords,  on  22nd  March,  on  the  Court  of  Session  Bill  has 
settled  the  doom  of  the  double  Sheriffship ;  and  it  may  be  expected 
that  in  little  more  than  a  year  Scotland  will  have  its  local  Courts 
brought  into  more  close  connection  with  the  Supreme  Courts  by 
the  abolition  of  the  existing  impediment  to  a  result  so  desirable. 
It  is  to  be  hoped  that  the  legislation  necessary  to  attain  this  end 
will  not  omit  one  matter  for  which,  in  the  interests  of  the  country 
and  of  the  local  judges,  provision  ought  to  be  made.  It  is  not 
certain  that  the  resident  shrieval  judges  are  ineligible  for  the  Bench 
of  the  Supreme  Court ;  but  in  practice  such  promotion  is  unknown. 
Xow  it  is  undeniable  that  every  step  which  is  taken  to  raise  the 
status  of  the  local  judges  is  of  national  concern;  the  better  the 
judge,  the  more  fortunate  the  community ;  and,  probably  also,  the 
less  the  work  of  the  Supreme  Court  of  Appeal.  Now,  if  the 
resident  judges  not  only  get  more  pay,  but  have  the  induce- 
ment held  out  of  possible  promotion  to  the  Supreme  Court,  it  is 
obvious  that  this  will  tend  to  attract  the  candidature  of  men  for 
the  local  judgeships  who  at  present  are  deterred  from  accepting 
such  a  final  settlement  of  their  industry  and  ambition.  On  the 
other  hand,  if  the  ability  of  a  local  judge  has  shown  him  to  be  one 
whose  services  would  be  of  advantage  to  the  country,  it  is  undesir- 
able that  the  country  should  be  unable  to  obtain  his  services  where 
they  will  be  of  most  use.  At  present  the  only  road  to  the  Supreme 
Bench  from  the  local  Resident  Bench  is  through  a  SherifTship ;  and 
if  this  office  is  abolished  some  other  road  ought  to  be  provided. 
There  are  few  countries  where  such  promotion  is  not  accorded ;  but 
Scotland  is  one  of  these  few.  And  if  the  training  of  an  appellate 
Sheriff  be  of  any  value,  the  absurdity  is  carried  still  further ;  for 
while  the  sixteen  non-resident  Sheriffs,  who  dispose  of  775  appeals 
among  them,  are  eligible  for  such  promotion,  the  two  resident 
Sheriffs  in  Lanarkshire  and  Midlothian,  who  overtake  931  appeals, 
are  denied  it  Till  1877  this  exclusion  was  based  on  the  idea  that 
as  the  resident  Sheriffs  and  Sheriff-Substitutes  could  not  decide 
cases  of  heritable  proprietorship,  they  must  have  forgotten  this 
branch  of  law.  But  as  by  the  Sheriff  Courts  Act  of  1877  such 
questions  have  been  made  competent  to  them,  no  tangible  ground 
now  exists  for  their  exclusion  from  promotion  if  deserved. 


^hc  StottiBh  fCato  ittaga^ine  mh  Sheriff  Court  Jtepcrter. 

SMALL  DEBT  COURT  OF  PERTHSHIRE. 

Sheriff  Barolfty  on  Friday,  July  29,  issued  his  decision  in  a  case  of  some  importanoe 
to  parties  dealing  in  sewing-machines  on  the  loan  system.  The  faots  of  the  case, 
▼hich  was  at  the  instance  of  John  Milne  against  the  Sinser  Sewinff-Machine 
Company,  are  fully  stated  and  explained  in  the  Sheriff's  <&ci8ion,  which  is  as 
Allows  :^ 
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"  Perth^  *2^th  July  1881. — The  summons  concludes  for  £6,  lOs.,  being  ihe  price  or 
value  of  a  sewing-machine,  being  part  of  the  goods  and  effects  which  were  in  the 
premises  situated  in  Market  Street,  Perth,  which  were  occupied  and  posseaaei 
by  William  M'Laren,  merchant,  Market  Street,  Perth,  as  tenant  nnder  the  pur- 
suer, the  proprietor  thereof,  for  the  year  from  Whitsunday  1880  to  Whitsunday 
18S1.  at  the  rent  of  £14,  and  which  machine  was,  along  with  other  effects  belong- 
ing to  the  said  William  M*Laren,  se^fuestrated  at  the  instance  of  the  pursuer  agam^t 
the  Slid  William  M'Laren  on  7th  March  18S1  in  security  and  for  payment  of  £*\ 
heiu^  the  balance  of  the  half-year  s  rent  due  at  Martinmas  1880,  and  £S,  beini 
the   half-year's   rent   due   at  Whitsunday    1881    for  said   premises,   amounting 
togetlier  to  the  sum  of  £14,  which  was  restricted  to  £12,  the  defenders  ha\nng 
illegally  and  unwarrantably  removed  the  said  machine  from  said  premises  after 
having  been  set/ws/raie'lj  and  which  was  subject  to  the  pursuer's  right  of  hypothec, 
and  which  they  refuse  to  return  or  deliver  to  the  pursuer,  or  to  pay  the  price  or 
value  of  the  same.       The  facts  of  this  case  are  as  under:    The  pursuer  let  to 
William  M'l^ren  a  shop  and  premises  in  Market  Street,  Perth,  for  the  year  from 
W^hitaunday  1880   tj  Whitsunday  1881  at   the  yearly  rent   of  £16,  payable  by 
equal  portions  at  Martinmas  1880  and  Whitsunday  1881.     M'Laren  having  been 
unable  to  pay  the  half-year's  rent  due  at  Martinmas,  the  pursuer  on  7th  March 
1881  took  out  a  small- debt  sequestration  against  M'Laren  for  £6,  being  the  balsDce 
of  the  half -year's  rent  due  at  Martinmas,  and  for  the  further  sum  of  £8,  being  the 
half-year's  rent  to  become  due  at  Whitsunday  following,  amounting  together  t^) 
£14,  which  was  restricted  to  £12  so  as  to  brin^  it  within  the  Small  Debt  Act,  aoti 
on  the  same  day  an  officer  of  Court  inventoned  the  effects  within  the  premises 
occupied  by  M'Laren,  in  which  was  included  the  sewing-machine,  the  price  of 
whicn  is  now  sued  for.     No  value  was  put  on  said  sewing-machine  bv  the  officer, 
bat  this  remark  was  added,  '  Said  to  be  on  the  loan  system.*    Intimation  was  given 
to  the  defenders  of  the  sewine-machine  having  been  sequestrated  by  warrant  of 
Court,  and  the  defenders,  on  the  same  day  the  effects  were  sequestrated,  remov^ed 
the  machine  from  the  premises  occupied  by  M'Laren,  the  defenders  having  al9>< 
been  informed  that  said  machine  was  not  appraised  in  said  inventory.    The  par- 
Buer  carried  through  a  sale  of  M'Laren's  effects,  which  was  duly  reported,  tod 
there  is  a  deficiency  on  the  half-year's  rent  due  at  Martinmas  of  £5,  ds.,  and  the 
sum  of  £6  due  at  W^hitsunday  last  is  still  due,  for  which  the  pursuer  obtained  u 
ordinary  decree.     The  machine  was  delivered  to  M'Laren  on  Ist  November  1ST9. 
and  was  in  his  possession  till  it  was  removed  by  the  defenders.     The  machine  vas 
BO  delivered  by  the  defenders  to  M'Laren  on  certain  terms  set  forth  in  a  pnnte<i 
form  of  agreement  between  them,  and  which  provides  that  M'Laren  was  'to  j^y 
to  the  defenders  a  rent  of  2s.  6d.  per  week  ;  that  the  hirer  may  at  any  time  daring 
the  hire  become  the  purchaser  of  the  machine  by  payment  in  cash  of  the  herein 
indorsed  price  ;  that  if  such  purchase  be  effected  credit  will  be  given  for  all  pay- 
ments previously  made  under  this  agreement ;  that  if  the  hirer  do  not  duly  puri«»r3i 
this  agreement,  the  owners  may  (without  prejudice  to  their  right  to  recover  arrean 
of  rent  and  damages  for  breach  of  this  agreement)  terminate  tne  hiring,  and  retail 
possession  of  the  said  macliiue  and  accessaries  ;  that  the  hirer  may  terminate  tbt; 
hiring  by  delivering  up  to  the  owners  the  machine  and  accessaries. '  The  selliu);  priL^ 
indorsed  on  the  back  was  £0,  lOs.      The  agreement  is  styled  on  the  back  "h 
Agreement  for  Hire,'  and  there  is  also  a  space  left  for  the  'amount  paid  onhiriu::' 
M'Laren  had  paid  the  defenders  during  the  time  the  machine  was  in  his  possessi"^ 
the  sum  of  £2,  7s.,  which  left  him  considerably  in  arrear  in  the  payment  of  tjie 
stipulated  hire.      The   pursuer  now  claims  the  value  of  the  machine  from  the 
defenders  as  having  been  subject  to  his  right  of  hypothec.     The  defenders  resist  the 
claim,  and  maintain  that  the  machine  is  not  liable  or  subject  to  the  pursuer's  ri/Qt 
of  hypothec  ;  and  that  even  were  it  so,  this  would  be  sufficiently  met  by  an  oJ«.r 
to  restore  the  machine.     The  defenders  might  have  applied  for  interdict  against 
the  pursuer  sequestrating  or  selling  the  sewing-machine,  or  if  it  had  been  sol  1 
they  might  have  sued  for  its  value.     On  the  other  hand,  the  pursuer  might  hare 
sued  the  defenders  for  restitution  of  the  machine,  or  perhaps  for  breach  of  8eqQ«$- 
tration.     Neither  party  took  any  plea  on  these  grounds.     Some  of  these  modes 
would  have  landed  the  parties  into  the  ordinary  Court,  which  would  have 
occaBioned  much  expense.     The  real  and  only  question  is.  Did  the  machine  at  the 
time  the  pursuer  claimed,  and  the  defender  removed  it,  belong  to  the  tenant 
M'Laren,  or  was  it  the  property  of  the  defenders,  and  in  the  possession  of 

M'Laren  on  a  mere  contract  of  hire?    The  pursuer's  solioitor  argued  thst  a 
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landlord  under  his  right  of  hypothec  and  sequestration  had  higher  claims  than  a 
mere  ordinary  creditor  under  a  poinding.     The  Sheriff-Substitute  cannot  indorse 
this  position.     A  landlord  not  only  attaches  the  effects  of  a  tenant  as  being  the 
property  of  the  tenant,  but  in  addition  these  effects  must  have  been  brought  into 
the  particular  premises  for  which  rent  is  claimed.     The  landlord  of  a  dwelling- 
house  has  a  preference  over  ordinary  creditors  of  the  tenant  so  far  at  least  as  the 
necessary  and  usual  furnishing  of  the  house  is  concerned.     He  may  regard  as  his 
security  what  is  essential  to  tenancy — bed  and  board.     It  is  not  so  evident  that 
he  is  entitled  to  look  to  mere  articles  of  luxury,  such  as  musical  instruments  and 
other  suchlike  articles,  which  rank  neither  amongst  the  class  of  *  household  gods 
or  household  goods.'    These  articles— which  are  notoriously  obtained  on  hire, 
and  require  certain  educated  persons  to  turn  them  into  use  and  profit — must 
obviously,  so  far  as  the  landlord  and  the  general  public  are  concerned,  raise  a 
presumption  adverse  to  the  ownership  being  in  the  tenant.     The  right  of  hypothec 
has  not  recently  been  much  of  a  favourite  with  legislators,  who  have  not  been 
anxious  to  distinguish  between  creditors  who  have  supplied  food  and  clothing  to 
a  tenant,  from  those  who  have  given  him  a  dwelling.    The  pursuer,  or  the  officer 
employed  by  him,  indicated  a  doubt  as  to  the  property  of  the  machine  being  in 
the  t^iant,  by  giving  no  appraised  value  to  it,  noting  that  it  was  'a  sewing- 
machine  by  Sinser  &,  Co.'  (said  to  be  on  '  loan  system.')    Notice  was  given  to  the 
defenders  of  its  oeing  attached  (which  was  unnecessary  if  clearly  the  machine  was 
the  property  of  the  tenant)  that  they  might  vindicate  their  rights,  which  they  did  by 
at  once  removing  it  from  the  house  of  the  tenant.     The  machine  not  being  appraised 
certainly  was  not  se(questrated,  appraisement  being  essential  alike  to  sequestrations 
and  poindings.     If  it  had  been  sequestrated,  and  Deen  exposed  to  sale  and  no  offer 
made,  the  pursuer  would  become  the  proprietor  at  the  appraised  value,  which  in 
this  case  was — nil !    Numerous  cases  were  cited  in  debate  both  in  the  Courts  of 
England  and  Scotland.     As  it  is  not  pretended  that  the  tenant  actually  by  full 
payment  became  owner  of  the  sewing-machine,  the  question  resolves  into  the 
often  difficult  subtle  question  of  '  reputed  ownership. '    Where  the  general  public 
are  deceived  in  giving  credit,  and  a  person  is  instrumental  in  affording  the  means 
of  the  fraudulent  appearance  of  ownership,  that  person  should  suffer  rather  than 
the  general  public.     Every  case  under  this  head  depends  much  on  its  specialities, 
and  it  is  difficult  to  draw  general  principles,  or  lay  down  a  hard-and-fast  rule. 
So  it  is  not  to  be  wondered  that  the  decisions  seem  to  vary,  and  even  to  be  some- 
times in  conflict.     It  may  be  expected  that  this  question  will  frequently  occur 
now  that  moveables  are  the  only  available  source  for  recovery  of  debt.     The 
Sheriff-Substitute  need  not  in  detail  cite  the  series  of  cases.     He  chiefly  relies  on 
the  recent  decision,  13th  May  1879,  Marsden  v.  Kerr's  Trustee^  6  Session  Cases, 
898.     This  was  where  a  hirer  of  a  cab  claimed  it  from  a  trustee  in  bankruptey. 
A  trustee  stands  on  a  higher  platform  than  any  single  creditor,  even  a  landlord, 
as  he  represents  the  whole  body  of  creditors.     In  that  case  where  '  the  contract 
on  the  face  of  it  was  one  of  hiring  with  an  option  to  the  hirer  to  purchase  on 
certain  conditions,'  the  cab  was  given  to  the  true  owner.     Now,  that  is  precisely 
the  circumstances  of  this  case.     The  pursuer  replied  on  a  later  case  as  upsetting 
the  decision  in  Marsden^ a  case,  but  the  decision  was  only  by  two  judges,  with 
Lord  Young  dissenting.     The  case  is  8th  July  1880,  Cropper  <£r  Company y  7  Session 
Cases,  1108.     In  that  case  the  subject  was  a  printing-machine,  an  article  which 
could  only  be  used  by  a  printer,  ana  not  like  a  sewing-machine,  which  would  be 
of  use  to  any  one  who  had  a  dwelling,  and  a  female  inmate  to  work  it.     The  dis- 
tinction in  the  case  of  Cropper  is  that  a  bill  was  granted  at  the  first  for  full  price 
(not  aa  here  £6,  lOs.,  but  £58).      The  Lord  Ordinary  (Craighill)  expressly  distin- 
guished the  difference  in  the  case  of  Marsden.     He  remarked  that  in  the  case  he 
was  dealing  with  *  the  three  payments  of  what  was  called  rent  was  nothing  in 
reality  but  payment  of  the  instalments  by  which  the  price  was  to  be  discharged.* 
Lord  Ormidale  in  like  manner  observed  '  that  the  transaction  in  question  was  of 
the  nature  of  a  sale  and  not  a  hiring.  *    Lord  Young,  nevertheless,  dissented  from 
the  decision,  on  the  ground  that  the  contract  was  one  truly  of  hire  and  not  sale, 
and  therefore  the  machine  had  not  passed.     It  cannot  be  said  that  this  case  of 
Cropper  <k  Company  entrenched  on  the  previous  case  of  Marsden,  but  rather  con- 
firmed it — ^the  majority  holding  that  there  was  a  sale  of  the  machine.     The 
defenders  will  therefore  be  assoikied,  but  under  the  eircumstances  without  costs. 

'  *  Hugh  Babglat.  " 
iicfc— Whyte. ^^tt.— MitoheR 
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SHEEIFF  COURT  OP  ABERDEENSHIRE. 
Sheriff  Dove  Wilson. 

CLARK  V.  LUMSDEN. 

SmaU  Debt  AeUon — JurUdicfion — Objections  to  form — RedueHon — Statutes  40  and 
41  Vict,  c.  60,  sec.  11  ;  33  and  34  Vict.  c.  88,  sec.  12-^ Union  of  Sherifdoms.—T:hu 
was  an  action  at  the  instance  of  James  Clark,  sailmaker,  Peterhead,  against  James 
Lumsden,  plumber  and  gasfitter,  Aberdeen.  The  petition  concluded  for  the  sum 
of  £50.  Lumsden  caused  a  Small  Debt  summons  to  be  issued  some  months  ago 
against  Clark,  citinff  him  to  Aberdeen.  Decree  in  absence  followed  on  this  sum- 
mons for  £1,  2s.  8d.  of  principal  and  4s.  9d.  of  expenses.  Clark  a  day  or  two 
{>revious  to  the  Small  Deot  Court  day  remitted  £1  to  Lumsden,  which  wasacknow- 
edged  by  his  agent  as  on  account  of  the  decree.  The  acent  at  the  same  time 
requested  payment  of  the  balance  remaining  due.  This  bslance  not  being  paid,  a 
charge  was  given  upon  the  decree  in  respect  thereof,  and  afterwurds  some  of  Clark's 
effects  were  poinded.  He  then  paid,  and  raised  the  present  action  of  damages. 
Sheriff  Wilson  heard  parties,  and  has  given  the  following  judgment : — 

** Aberdeen,  llth  August  1881. — Having  resumed  consideration  of  the  cause, 
Finds  that  the  pursuer  has  not  stated  any  relevant  grounds  of  action,  and  there- 
fore assoilzies  tne  defender  from  the  conclusions  of  the  petition:  Finds  the  defender 
entitled  to  expenses,  allows  an  account  thereof  to  be  given  in,  and  remits  the  same, 
when  lodged,  to  the  Auditor  of  Court  to  tax  and  report,  and  decerns. 

**  J.  Dove  Wiusok. 

**  Note, — ^This  is  an  action  for  damages  of  illegally  asking  for  and  exeentinfs 
Small  Debt  decree.  It  is  said  (1)  that  the  decree  was  obtained  in  a  Court  having 
no  jurisdiction  ;  (2)  that  it  was  taken  for  a  sum  larger  than  was  due ;  and  (3)  tiiat 
the  poinding  which  followed  upon  it  was  not  properly  executed. 

**  it  seems  to  me  to  be  impossible  now  to  oiscuss  the  objections  to  the  decree. 
It  is  final,  and  unless  competently  set  aside,  must  be  presumed  to  have  been 
properly  obtained.  The  Court  of  Justiciary  has  alone  the  jurisdiction  to  decide 
upon  objections  to  Small  Debt  decrees,  and  no  *PP^  having  been  taken  to  it,  no 
other  Court  can  set  the  decree  aside  {Lennon  v.  Ttdly,  July  12,  1879,  6  B.  1253). 

<*  The  pursuer  tries  to  get  behind  this  decree  without  openly  bringing  a  reduction 
of  it,  ana  he  maintains  that  he  can  do  so  in  virtue  of  the  111^  section  of  the  Sheriff 
Court  Act  of  1877.  That  section  says  that  when  in  any  action  competent  in  the 
Sheriff  Court  a  deed  or  writing  is  founded  on  by  either  party,  all  objections  thereto 
may  be  stated  and  maintained  by  way  of  exception,  without  the  necessity  of 
bringing  a  reduction  thereof.  If  this  clause  had  the  meaning  attributed  to  it  by 
the  pursuer,  the  Act  of  1877  has  some  verv  useless  clauses  ;  for  if  the  clause  hu 
the  meaning  he  contends  for,  it  has  altogether  abolished  actions  of  reduction,  and 
the  clauses  giving  the  Sheriff  Court  jurisdiction  in  certain  cases  in  such  actions 
were  very  unnecessary.  But  the  clause  plainly  does  not  abolish  reductions.  It 
allows  objections  to  be  stated  by  way  of  exception.  If  the  pursuer  founds  on  i 
writing,  the  defender  may,  under  the  clause,  object  to  it  in  his  defence  without 
bringing  a  reduction.  In  the  same  way,  if  the  defender  founds  his  defence  upon 
a  writing— for  example,  as  discharging  the  claim  ^the  pursuer  may  reply  to^it 
without  bringing  a  reduction.  But  where  the  pursuer  comes  into  Court  tonndinff, 
not  upon  the  writing,  but  upon  the  objections  to  it,  and  where  he  cannot  set  foru 
a  relevant  case  without  setting  forth  the  objections,  the  clause  gives  him  no  auist- 
anoe.  Neither  the  words  nor  the  evident  meaning  of  the  Act  of  1877  dispense 
with  reductions  to  any  other  or  further  extent  than  that  which  I  have  here  explained. 

"The  decree  being  thus  final,  it  is  hardly  necessary  for  me  to  enter  upon  the 
merits  of  the  alleged  objections  to  it ;  but  as  they  raise  points  of  some  importance 
in  practice,  I  may  briefly  notice  them. 

"1.  The  objection  to  the  jurisdiction  is  that  the  Court  which  pronounced  the 
decree  was  held  at  Aberdeen,  in  place  of  being  held,  as  it  is  said  it  ought  to  have 
been,  at  Peterhead.  As  the  order  of  the  Sheriff  under  which  Courts  Me  now  held 
at  Peterhead  does  not  give  a  privative  jurisdiction  to  the  Court  held  there,  this 
objection  must  be  founded  upon  the  clause  of  the  Small  Debt  Aot»  section  26, 
which  provides  for  the  citing  of  a  defender  resident  in  the  district  of  a  Ciieuit 
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Small  Debt  Court.  But  the  words  of  that  claase  have  been  held  to  give  a  pnnmer 
the  pover  to  cite  the  defender  either  for  the  ordinary  Small  Debt  Court  of  the 
shire  or  for  the  Circuit  Court,  as  he  finds  most  convenient  (M*Qregor  v.  Stewart, 
23rd  September  1868,  1  Couper,  J.  C.  92). 

"  Upon  this  objection  I  was  referred  to  a  case  decided  in  this  Court  {Mackintosh 
V.  Ligeritoood,  14th  September  1880),  in  which  the  learned  principal  Sheriff  and 
my  learned  colleague  held  that  it  was  incompetent  to  cite  a  person  resident  in 
Kmcardineshire  to  a  Court  to  be  held  at  Aberdeen ;  and  it  was  contended  that  the 
Peterhead  district  occupied  an  analogous  position  in  the  Sheriffdom  to  that  occupi^ 
by  the  former  Sheriffdom  of  Kincardine.  On  examining  that  decision  I  find,  how- 
ever, that  it  was  in  no  way  intended  to  affect  the  position  of  a  district  like  that  of 
Peterhead,  but  that  it  proceeds  entirely  upon  the  supposed  insufficiency  of  the 
terms  of  the  Act  of  1870  to  carry  out  thoroughly  the  union  of  the  counties  of 
Aberdeen  and  Kincardine  into  one  Sheriffdom.  It  was  there  held  that  although 
the  Act  declares  the  union  of  the  counties  into  one  Sheriffdom  'to  be  a  com- 
plete union  to  all  intents  and  purposes,  in  so  far  as  regards  the  jurisdiction, 
powers,  and  duties  of  the  Sheriff,'  it  has  not  made  the  two  counties  one  jurisdic- 
tion. The  ground  for  attributing  to  the  Act  this  failure  to  carry  out  its  apparent 
intention  is  that  the  Act  has  not  said  that  the  union  shall  be  complete  as  regards 
the  jurisdiction,  powers,  and  duties  of  the  Sheriff- Clerk.  The  result  is  that  in 
place  of  treating  the  whole  Sheriffdom  as  a  united  one,  in  which  the  Crown  has 
provided  two  staffs  of  clerks,  the  Act  is  read  as  if  it  had  done  nothing  except 
give  the  Sheriff  separate  commissions  over  each  county.  The  terms  of  the  deci- 
sion do  not  touch  the  case  now  before  me,  but  its  purport  does  ;  for  there  is  scarcely 
any  reason  in  expediency  for  giving  a  privative  jurisdiction  to  the  Court  at  Stone- 
haven which  does  not  apply  fully  more  strongly  to  the  Court  at  Peterhead  ;  and 
as  the  case  has  been  cited  to  me,  and  the  point  is  one  of  importance,  affecting  as 
it  does  idmost  all  the  Sheriffdoms  in  Scotland,  and  as  it  has  not  yet  been  decided 
by  the  Supreme  Court,  I  shall  not  shrink  from  givins  my  opinion,  and  I  am 
bound  to  say  that,  with  all  deference  to  my  leamea  brethren,  I  can  concur 
neither  in  the  views  of  law,  nor  in  the  views  of  what  is  expedient,  which  led  to 
the  decision.  ^  ^  »r  ^ 

**I  cannot  concur  in  the  view  that  in  dealing  with  the  jurisdiction  of  the 
Sheriff  it  is  in  any  way  necessary  to  deal  expressly  with  that  of  the  Sheriff-Clerk. 
It  has  hitherto  been  held  that  where  the  jurisdiction  of  the  Sheriff  was  extended, 
the  powers  and  duties  of  the  Sheriff-Clerk  were  ipso  facto  extended  ;  and  where 
the  jurisdiction  of  the  Sheriff  was  diminished,  the  powers  and  duties  of  the 
Shenff-Clerk  were  ipso  facto  curtailed;  And  this  I  take  to  be  the  sound  view. 
Indeed,  as  applied  to  the  Sheriff-Clerk,  I  do  not  understand  the  meaning  of  the 
word  'jurisdiction.'  It  is  only  judges  who  have  jurisdiction,  and  I  think  it  clear 
that  it  is  the  jurisdiction  conferred  on  the  judge  which  must  settle  that  of  the 
Court.  When  the  Legislature  said  that  the  two  districts  were  to  form  one  juris- 
diction under  one  juc^e,  I  apprehend  that  the  clerks  became  thereupon  bound 
and  entitled  to  do  all  acts  requisite  to  carry  out  the  provision,  and  that  it  was  as 
unnecessary  as  it  would  have  been  unprecedented  to  have  mentioned  them  expressly 
in  the  statute.  An  argument  as  to  the  intention  of  the  statute  seems  to  have  been 
founded  on  the  circumstance  that  the  clause,  providing  for  the  union,  specially 
narrates  Sheriffs,  Sheriff-Substitutes,  and  procurators,  but  is  silent  as  to  Sheriff- 
Clerks.  From  this  it  is  sought  to  be  inferred  that  it  meant  to  leave  the  duties 
of  the  Sheriff-Clerks  as  they  were  before.  But  this  is  unsound.  Nobody  that  I 
know  of  had  then  questioned  that  when  jurisdiction  was  given  to  the  Sheriff,  the 
clerk  was  bound  to  do  everything  falling  to  a  clerk  of  Court  to  work  it  out ;  but 
there  had  often  been  questions  whether  jurisdiction  given  to  the  Sheriff  would 
extend  to  the  Sheriff-Substitute,  and  the  object  of  mentioning  him  is  clear.  In 
the  same  way  the  object  of  mentioning  the  procurators  is  clear,  because  it  was 
open  to  argue  that  a  union  as  concerned  the  Sheriff's  jurisdiction  would  not  neces- 
sarily affect  them.  The  meaning  of  the  statute  does  not  appear  to  be  doabtful. 
The  statute  mentions  certain  purposes  for  which  the  union  ot  the  Sheriffdoms  was 
to  be  complete.  These  purposes  were  specially  mentioned,  because  the  union  of 
the  shires  was  not  to  be  one  to  all  intents  and  purposes.  For  very  many  and 
very  important  purposes  the  shires  were  to  remain  separate  ;  but  I  cannot  under- 
stand that  effect  was  to  be  denied  to  the  purposes  which  were  mentioned  because 
the  Lftrislature  did  not  anxiously  enumerate  every  auxiliary  official  who  might  be 
oonoemed  in  carrying  them  out. 
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Tbese  bein£[  zny  views  of  the  law  on  thiB  point,  I  am  in  no  way  moved  by  tiie 

Sicture  of  the  inexpediency  which  they  would  involve.  That  a  crimuial,  or  a 
ebtor,  or  a  witness  is  liable  to  be  cited  to  two  places  instead  of  one  is  in  the 
abstract  no  hardship.  It  is  a  thing  which  happens  in  all  the  large  counties  in 
Scotland — which  are  all  divided  into  wards  or  districts — and  it  causes  no  com- 
plaint. It  is  within  the  powers  of  the  Sheriff  to  regulate  the  places  to  which 
parties  are  to  be  cited  ;  and  when  this  power  is  exercised,  it  is  a  cause  of  great 
convenience,  because  persons  are  then  cited  to  the  Court  to  which  they  have  the 
readiest  access.  To  deny  this  power  to  the  Sheriff  is  merely  to  perpetuate  incon- 
veniences. 

"2.  The  second  objection  to  the  Small  Debt  decree  in  the  present  case  is  that 
it  was  taken  for  too  large  a  sum.  Between  the  serving  and  the  calling  of  the 
Small  Debt  summons,  the  pursuer  says  he  paid  a  sum  to  account,  and  he  Bays 
that  this  was  not  credited.  The  defender's  explanation  is  that  he  did  not  receive 
the  money  in  time  to  prevent  the  full  amount  being  asked  for.  The  dates  make 
this  explanation  probable,  and  the  error  was  immaterial,  for  the  receipt  of  the 
sum  was  at  once  indorsed  on  the  summons,  and  diligence  was  done  only  for  the 
balance  left  unpaid. 

''3.  The  objections  to  the  execution  on  the  decree  are  all  formal.  It  is  said 
that  the  witnesses  and  appraisers  to  the  poinding  are  unknown,  and  are  not 
properly  designed,  and  were  not  put  on  oath.  To  have  ffiven  these  objections 
substance,  it  would  have  been  necessary  to  have  set  forth  that  in  consequence  of 
them  the  pursuer  suffered  some  damage  which  he  would  not  have  suffered  had 
the  decree  been  formally  carried  out.  Nothing  of  this  kind  is  set  forth,  and 
therefore  the  objections  are  excluded  by  the  30tn  section  of  the  Small  Debt  Act, 
which  precludes  all  such  objections  to  the  mere  form  of  the  proceedings. 

"J.  D.  W." 
A  ci.  — Meffet. A  It.  — Mair  Hood. 


fLotzB  of  Sttglt0h,  ^mmtmf  anb  dolontal  (ffasw. 

Solicitor — Negligence — Breach  of  duty — Double  retainer — Conflicting  int^reds,— 
A.  employed  B.  as  his  solicitor  in  an  action  against  C.  The  learned  judge  on  the 
trial  reserved  his  judgment,  intimating  that  there  would  certainly  be  a  verdict  for 
A.  as  regarded  part  of  his  claim,  but  as  to  the  balance  he  would  consider  the  mat- 
ter. In  the  interval,  and  before  judgment  actually  given,  D.,  a  former  client  of 
B.'s,  consulted  him  professionally  whether  he  could  safely  leave  in  C.'s  possession 
property  bought  by  him  of  C, which  was  nearly  all  C.'s  property,  and  on  B-'s  ad\ice 
a  bill  of  sale  was  executed  by  C.  in  D.  's  favour.  When  judgment  was  given,  0.  filed 
a  petition  for  liquidation  of  his  affairs,  and  in  consequence  of  the  bill  of  sale  A.  only 
received  a  dividend  under  the  liquidation  proceedings  on  his  judgment : — Iltld  {on 
appeal  by  special  case),  that  there  was  a  right  of  action  on  the  ground  of  negli- 

fence  if  B.  acted  in  ignorance  of  his  duty  ;  or  on  the  ground  of  misconduct  and 
reach  of  duty  if  he  were  aware  of  it. — Barber  v.  Stone,  50  L.  J.  Rep.  C.  P.  297. 

Undue  Influence. — Confidential  relation — Patient  and  medical  man — RexocahU 
gift. — At  the  trial  of  an  action  by  the  executors  of  G.  to  recover  the  amount  of  a 
gift  of  money  made  by  G.  to  her  medical  man,  it  was  admitted  that  when  the  gift 
was  made  the  relation  of  patient  and  medical  man  existed  between  G.  and  the 
defendant,  and  that  G.  had  no  independent  advice  of  any  kind.  In  answer  to 
questions  left  to  them  by  the  judge,  the  jury  found  that  there  had  been'no  undue 
influence  in  fact,  or  fraud,  on  the  part  of  the  defendant ;  and  that,  after  the  relation 
of  patient  and  medical  man  had  come  to  an  end  between  G.  and  the.  defendant, 
ancf  after  any  effect  produced  by  it  had  been  removed,  she  intentionally  abode  by 
what  she  had  done.  The  judge  was  not  asked  to  leave,,  and  did  not  leav^,  to  the 
jury,  the  question  whether  G.,  when  she  made  the  gift,  or  subsequently,  knew 
that  it  was  revocable,  and  he  entered  judgment  for  the  defendant  upon  the 
findings  : — Held,  that  as  the  effect  of  the  findings  was  that  G. ,  after  the  relation 
and  influence  had  ceased,  deliberately  determined  she  would  not  revoke  the  gift, 
whether  or  not  it  was  revocable,  the  judgment  was  rightly  entered. — MUchttl^. 
Homfray,  (App.)  60  L.  J.  Rep.  460. 
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HISTORICAL  NOTES  ON  TITLES  OF  NOBILITY 

IN  SCOTLAND. 

NO.   I.   EARLS. 

In  Scotland,  as  in  England,  the  title  of  Earl  on  its  first  introduction 
was  ingrafted  on  a  previous  oflSce  or  dignity,  in  England  on  the 
Saxon  Ealdorman,  in  Scotland  on  the  Celtic  Morraaer.  Through  the 
publication  of  the  ancient  Irish  laws,  and  the  critical  scholarship  of 
Mr.  W.  F.  Skene  as  applied  to  them  and  to  the  laws  of  Wales,  a 
flood  of  light  has  lately  been  thrown  on  the  early  usages  and  in- 
stitutions of  Scotland,  and  their  gradual  decay  before  the  advance 
of  feudalism.  The  learned  author  of "  Celtic  Scotland  "  explains  with 
great  fulness  of  proof  how  Pictish  Alban,  like  Ireland,  was  divided 
into  provinces,  each  ruled  by  a  provincial  king  (Ri)  under  the 
supreme  king  (Ardri) ;  how,  after  the  union  of  Picts  and  Scots,  the 
Ri  became  a  Mormaer  or  Great  Steward;  and  how,  under  the 
Anglo-Saxon  influences  introduced  by  the  marriage  of  Malcolm 
and  Margaret  (which  continued  at  work  for  some  time  before 
feudalism,  properly  so  called,  was  introduced),  the  Mormaers  became 
transformed  into  Earla 

The  earliest  known  mention  of  the  dignity  of  an  earl  in  Scotland 
is  in  the  charter  of  Alexander  L,  of  date  il  14  or  1115,  by  which 
the  Monastery  of  Scone  was  founded  or  re-formed.  This  charter, 
tjuite  Anglo-Saxon  in  its  character,  bears  to  be  granted  with  the 
assent  of  two  bishops  and  of  seven  earls,  namely,  Beth,  Cospatrick 
son  of  Dolfin,  Mallus,  Madach,  Rothri,  Gartnach,  and  Dufagan. 
If  there  be  some  uncertainty  who  Beth  was,  the  other  names  can 
be  identified  with  the  Earls  of  Dunbar,  Stratheam,  Athole,  Mar, 
Buchan,  and  Angus.  "Ed  Comes"  and  " Constantinus  Comes" 
appear  in  charters  of  David  L  (Chartulary  of  St  Andrews,  pp.  116, 
117),  of  whom  Constantine  can  be  identified  as  Earl  of  Fife. 
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While  in  the  reign  of  David  I.  the  "  comites  "  generally  appear 
without  territorial  designation,  there  are  a  few  instances  of  the 
reverse,  e,g.  Gillemichel  Comes  de  Fife  (Chartulary  of  Dunfermline, 
p.  16);  Doncad  Comes  de  Fife  and  Gillebride  Comes  de  Angus 
(Book  of  Deer,  p.  96),  indications  of  the  Normanizing  process  that 
was  going  on  under  that  sovereign,  whose  policy  in  feudalizing  the 
Celtic  earldoms  was  further  carried  out  by  his  successors  Malcokn 
the  Maiden  and  William  the  lion. 

During  the  whole  of  the  twelfth  century  there  existed  a  consti- 
tutional body  known  as  the  "Seven  Earls,"  whose  sanction  was 
deemed  necessary  or  expedient  for  all  the  official  acts  of  the  king. 
These  earls,  however,  were  then  gradually  passing  firom  the  position 
of  comites  of  the  sovereign  to  that  of  feudal  lords,  holding  the 
lands  with  which  their  oris[inal  connection  was  judicial  as  an 
earldom  of  the  Crown  ;i  and  the  creation  of  other  additional  earls 
formed  part  of  the  feudalizinsr  scheme.  Six  new  earldoms  were 
added  in  the  reigns  of  Malcolm  and  William  the  Lion,  namely, 
Menteith,  Garviauch,  Levenax,  Ross,  Carrick,  and  Caithness.  It 
may  be  further  remarked  that  although  seven  earls  continued  to 
be  spoken  of,  the  earldoms  enumerated  were  not  always  the  same 
Thus  while  the  recently  created  Earl  of  Menteith  is  one  of  the 
seven  at  the  coronation  of  Alexander  IL,  the  Earl  of  Mar,  who  was 
one  of  the  seven  in  the  Scone  Charter,  is  unmentioned.  Alexander  s 
coronation  (1214)  is  the  latest  date  at  which  any  mention  exists  of 
the  earls  as  seven  in  number ;  their  functions  are  afterwards  meiged 
in  those  of  the  Communitas. 

The  old  Celtic  earldoms  have,  oddly  enough,  been  sometimes 
described  as  in  an  especial  sense  territorial.  The  reverse  is  the 
fact.  Until  feudalized,  the  Scottish  earldoms  were  distinctly  non- 
territorial  ;  and,  when  converted  into  feudal  holdings,  they  became 
territorial  exactly  as  far  as  the  newer  feudal  earldoms  did,  and  no 
further.  Before  the  end  of  the  thirteenth  century  all  the  Scottish 
earldoms  had  become  feudalized. 

According  to  ancient  Scottish  usage  the  succession  to  the  office 
of  Mormaer,  like  the  succession  to  the  crown,  was  regulated  by  the 
principle  of  tanistry,  according  to  which  the  oldest  and  worthiest 
of  the  family  was  preferred,  and  succession  through  females  was 
unknown.2  But  the  earliest  infringements  of  the  Celtic  principle 
by  the  feudal  are  in  the  direction  of  succession  by  heirs-general,  not 

*  One  of  the  events  which  helped  to  bring  about  this  change  was  the 
rebellion  of  six  of  the  earls  in  1160,  who  seemed  to  have  aimed  at  supplanting' 
King  Malcolm  by  a  prince  whose  sympathies  would  be  more  in  accordance 
with  the  ancient  order  of  things,  namely,  William  of  Egremont,  grandson  of 
King  Duncan  1 1.,  and  thus  descended  from  Malcolm  Caenmor,  not  by  Queen 
Margaret,  but  by  his  first  wife,  the  widow  of  Thorfinn  Jarl  of  Orkney  (Celtic 
Scotland,  i.  p.  472,  and  iii.  p.  346 ;  Collectanea  de  Rebus  AUtanicis,  p.  346). 

^  Female  succession  existed  among  the  Picts,  though  not  the  Dalnad  Scots ; 
but  it  was  completely  supplanted  by  the  tanist  usage  after  the  union  of  the  two 
peoples. 
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heiis-male.  There  is  not  a  trace  in  Scotland  of  the  Longobardic 
principle  of  succession  by  heirs-male  only,  which  Craig  describes 
but  does  not  (as  has  been  said)  assert  to  be  the  old  law  of  Scotland. 
The  crown,  lands,  fiefe,  dignities,  and  jurisdictions  were,  from  the 
earliest  introduction  of  feudalism,  descendible  to  heirs-general. 
In  the  thirteenth  century  the  crown  devolved  by  female  succession 
first  on  the  Maid  of  Norway,  and  afterwards,  by  the  award  of  1292, 
on  John  Balliol,  after  a  full  and  solemn  aigument,  in  which  the  right 
of  succession  through  females  was  assumed  as  a  matter  of  course. 
If  any  office  could  be  expected  to  be  inherited  by  heirs-male  only, 
it  would  have  been  that  of  Constable ;  yet  we  find  the  Constable- 
ship  of  Scotland,  in  the  twelfth  and  thirteenth  centuries,  passing 
first  through  a  daughter  of  the  De  Moreville  £Eunily  to  the  Lords  of 
Galloway,  then  to  a  daughter  of  Alan  Lord  of  Galloway  and  her 
husband,  Roger  de  Quinci;  after  which  it  was  enjoyed  by  the 
husband  of  one  daughter  of  De  Quinci  and  the  son  of  another. 

So  far  as  any  charter  evidence  is  extant  of  the  descent  of  the  old 
earldoms,  it  points  emphatically  towards  the  same  conclusion.  In 
the  Macfiskrlane  Collections  in  the  Advocates'  Library  is  a  charter 
of  confirmation  of  the  Earldom  of  Fife,  of  date  1224,  to  Malcolm 
of  Fife,  son  of  Duncan,  Earl  of  Fife,  "  sibi  et  haeredibus  suis "  (a 
phrase  which  is  universally  allowed  to  include  heirs-female),  in  which 
it  is  fiirther  stated  that  the  tenure  is  to  be  the  same  as  in  the 
original  grants  and  confirmations  by  Kings  David  and  William, 
expressions  which,  as  Mr.  lUddell  remarks  (Peerage  and  Consis- 
torial  Law,  p.  568),  warrant  the  conclusion  that  the  earliest  title 
was  also  "haeredibus  suis."  In  1238  Alexander  IL  granted  to 
Maldowen,  son  of  Alwyn,  Earl  of  Lennox,  the  Earldom  of  Lennox, 
which  his  father  held  "  tenendum  sibi  et  haeredibus  suis"  (Chartu- 
lary  of  Lennox,  p.  1).  Nor  is  it  perhaps  altogether  unimportant  to 
observe  that  in  the  curious  contention  in  the  year  1213,  of  which 
Mr.  Riddell  (Peerage  and  Consistorial  Law,  pp.  149,  568)  gives 
an  account  from  the  English  Patent  Rolls,  between  two  brothers, 
both  named  Maurice,  for  the  Earldom  of  Menteith,  which  ended  in 
the  elder  Maurice  (whose  le&[itimacy  was  in  dispute)  resigning  the 
earldom  to  the  younger,  and  retaining  part  of  the  lands,  the  land 
given  by  way  of  compensation  is  granted  to  the  daughters  of  "Earl 
Maurice,  senior,"  to  be  held  by  them  "  et  eorum  heredes  qui  de 
illis  veniunt" 

To  these  scanty  documentary  evidences  of  the  destination  of  the 
old  earldoms  should  be  added  a  writ  relating  to  the  Earldom  of 
Mar,  which  seems  to  be  equally  conclusive  whether  genuine  or 
spurious.  A  document  in  the  form  of  letters  patent  by  William 
the  Lion,  preserved  in  the  library  of  Lincoln's  Inn,  and  best  known 
from  being  given  at  len^h  in  Selden's  "  Titles  of  Honour,"  relates 
that  Morgund,  son  of  Gillocher  lately  Earl  of  Mar,  appeared  before 
King  William  in  June  1171,  and  was  invested  with  the  Earldom  of 
Mar,  in  which  his  fieither  died  last  vested  and  seized,  and  which 
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was  now  granted  "  eidem  Morj^ndo  et  haeredibus  suis."  Donbts 
were  thrown  on  the  authenticity  of  this  document  by  Cteorge 
Chalmers  (Archaeologia,  xix.  p.  41)  on  grounds  all  of  which,  with  one 
exception,  have  smce  been  shown  to  have  no  weight  That  excep- 
tion is  the  apparent  anachronism  of  the  allusion  to  the  war  with 
England ;  on  which  ground  Mr.  Skene,  who  may  be  said  to  have 
rediscovered  the  ori^[inal  writ,  and  has  subjected  it  to  a  careful 
and  searching  examination  (Proceedinss  of  the  Society  of  Anti- 
quaries of  Scotland,  xiL  p.  603;  Celtic  Scotland,  iiL  p.  441), 
inclines  to  reraid  it  spurious.  If  a  foigery,  however,  he  considers 
that  it  must  have  been  a  veiy  early  one,  written  less  than  a  century 
after  its  assumed  date ;  and  it  certainly  contains  the  record  of  a 
genuine  transaction,  about  which  abunds^t  collateral  evidence  exists, 
a  portion  of  which  is  to  be  found  in  one  of  the  valuable  volumes 
printed  by  the  Spalding  Club  (Antiquities  of  Aberdeen  and  Banff, 
iv.  pp.  149-151). 

But  on  the  hypothesis  that  the  letters  patent  are  a  fabrication, 
the  circumstances  under  which  they  were  foi^ged  furnish  as  strong 
a  proof  of  the  earldom  being  descendible  to  heirs-female  as  their 
genuineness  would  do.  Earl  Morgund's  legitimacy  had  been  called 
m  question  by  one  Gilchrist  (the  founder  of  the  Priory  of  Mony- 
musk)  who,  on  the  plea  that  he  was  nearest  lawful  heir,  possessed 
himself  for  a  time  of  the  earldom.  The  allegation  of  illegitimacy 
seems  to  have  been  unfounded,  at  least  by  Celtic  usage ;  and  we 
find  Morgund  earl  again  in  1171,  though  he  was  restored  under  an 
arrangement  by  which  Gilchrist  s  representatives  obtained  a  grant 
of  lands  between  Dee  and  Don  which  were  withdrawn  from  the 
earldom.  Gilchrist's  claim,  however,  such  as  it  was,  transmitted  to 
his  daughter's  descendants,  the  Durwards,  and  was  revived  by  Alan 
Durward  against  Morgund's  grandson.  Earl  William,  as  appears  by 
a  Papal  rescript  of  1257  (printed  in  the  Spalding  Collection  already 
alluded  to)  raising  the  question  of  Morgund's  legitimacy.  If,  as  Mr. 
Skene  contends,  the  letters  patent  were  fabricated  to  determine  the 
point  at  issue  between  Durward  and  Earl  William,  it  is  clear  that 
a  forger  acting  in  the  interest  of  the  latter  would  never  have 
asserted  contrary  to  fact  that  the  earldom  went  to  heirs-general 
A  destination  to  heirs-male,  had  there  been  any  precedent  for  intro- 
ducing such  in  that  age,  would  at  once  have  put  Durward  out  of 
the  field 

Passing  firom  the  scanty  evidence  of  original  charters  to  the  actual 
historical  succession  of  earls,  the  annals  of  the  thirteenth,  fourteenth. 
and  fifteenth  centuries  show  us  nearly  all  of  the  older  earldoms, 
namely,  Stratheam,  Buchan,  Mar,  Athole,  Angus,  Fife,  Menteith, 
Ross,  Sutherland,  Lennox,  and  Caithness,  passing  from  time  to  time 
to  female  heirs.  Nor  can  the  Earldom  of  March  be  pointed  to  as  an 
exception,  inasmuch  as,  though  the  succession  was  always  in  the  male 
line,  no  instance  occurs  in  which  the  heir-male  who  succeeded  was 
not  also  heir  of  line.     Our  conclusion  therefore  is,  that  female  sue- 
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cession  was  in  earlier  times  the  law  in  dignities  as  in  lands ;  and  it 
does  not  seem  that  prior  to  the  reign  of  Robert  Bruce  a  singla 
instance  can  be  pointed  out  in  which  an  heir-male  succeeded  to  an 
earldom  to  the  exclusion  of  an  heir-general. 

One  feature  connected  with  this  female  succession  may  be 
adverted  to  for  a  moment  in  passing.  An  heiress  who  became  a 
widow  so  urgently  required  a  protector  that  it  was  matter  of  ne- 
cessity that  she  should  be  remarried  without  delay ;  and  it  is  not  a 
little  remarkable  how  large  a  number  of  husbands  some  countesses' 
in  their  own  right  had.  Isabel  Countess  of  Fife,  the  last  of  her 
line,  shared  her  earldom  with  five  successive  husbands,  William 
Ramsay  of  CoUuthie,  David  Barclay,  Walter  Stewart,  brother  of 
Robert  III.,  Sir  Thomas  Bisset  of  Upsetlington,  and  John  Dunbar,^ 
and  had  no  issue  by  any  of  thenL  Margaret,  Countess  of  Menteith, 
who  had  herself  succeeded  through  her  mother,  was  four  times 
wedded,  to  John  Moray  of  Bothwell,  Thomas  Earl  of  Mar,  John 
Dninmiond,  father  of  Queen  Annabella,  and  Robert  Duke  of 
Albany.* 

The  husband  of  a  countess  in  her  own  right  generally,  though 
not  always,  assumed  the  title  of  earl,  a  usage  which  continued  down 
to  the  berinning  of  the  seventeenth  century.'  Attempts  have  been 
made  to  discover  some  principle  or  reason  why  this  courtesy  title 
was  now  and  then  withheld.  The  true  explanation  is  the  prevalent 
laxity  regarding  the  designations  of  persons  of  rank,  of  which  abun- 
dant evidence  can  be  culled  firom  the  Scottish  records,  and  the 
ignoring  of  which  will  infallibly  lead  to  wrong  conclusions  in  any 
historioil  investigation  connected  with  the  Peerage  of  Scotland.  It 
is  by  no  means  very  unusual  to  find  an  earl  even  in  his  own  right 
designed  "  dominus  "  in  a  formal  document,  a  usage  not  without  its 
modem  counterpart.  In  the  burgh  accounts  of  1495  we  find  not 
only  Alexander  Stewart  after  his  marriage  and  the  confirmation  of 
his  wife's  charter  to  him  of  the  earldom  called  "  Dominus  de  Mar  " 
(Exchequer  Bolls  of  Scotland,  iil  p.  630),  but  Archibald,  fourth 
Earl  of  Douglas,  called  "  Dominus  de  Douglas  "  (ibid.  p.  619).  Sir 
Walter  Lesley,  husband  of  Euphemia  Countess  of  Boss,  is  called 
"Dominus  de  Ross"  in  1375,  and  " Comes  de  Ross"  in  1379,  while 
in  a  judgment  pronounced  by  the  Bishops  of  Ross  and  Moray  in  a 
question  between  that  lady  and  her  second  husband,  he  is  again 
"  Dominus  de  Ross "  (Chartulary  of  Moray,  p.  363).  Still  more 
remarkable  is  the  indiscriminate  way  in  which  John,  Earl  of  Buchan, 

'  See  evidence  of  this  in  "  Exchequer  Rolls  of  Scotland/'  preface  to  vol.  iv. 
p.  clvi,  note. 

'  Ibid.  p.  clxxv,  note,  and  Theiner's  "Vetera  Monumental  as  there  referred 
to. 

^  Among  late  examples  are  those  of  Robert  Douglas,  styled  Earl  of  Buchan  in 
right  of  the  Countess,  Christian  Stewart,  his  wife  (Reg.  Mag.  Sig.  1.  xxziv.  No. 
123),  and  James  Erskine,  son  of  the  Treasurer,  Earl  of  Mar,  called  in  1617 
£arl  of  Buchan  in  right  of  his  wife^  the  Countess  Maiy  (Lord  Hailes*  Suther- 
lAiid  Case,  ch.  v.  p.  64). 
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son  of  the  Begent  Albany,  is  called  Lord  of  Buchan  and  Earl  of 
Buchan.  His  no-longer-extant  charter  of  the  Earldom  of  Buchan 
seems  to  have  been  dated  20th  September  1406.  As  witness 
to  charters  of  January  1407-8,  and  July  1408,  he  is  Earl  of 
Buchan ;  in  other  contemporary  and  later  charters  he  is  Lord  of 
Buchan ;  and  we  find  him,  even  in  his  accounts  as  Chamberlain, 
called  Lord  of  Buchan  as  late  as  1412. 

In  the  reign  of  Robert  Bruce  occasional  limitations  by 
special  settlement  to  heirs-male  first  appear,  accorded  as  a  privi- 
lege to  favoured  vassals.  Robert  Bruce  in  1315,  "with  consent 
of  Marjory  his  daughter  and  heir-apparent,"  settled  the  crown  on 
his  brother  Edward  and  his  issue-male,  and  only  on  their  failure 
on  the  issue  of  Manory.  The  Earldom  of  Canick  was  in  like 
maimer  panted  by  Robert  I.  to  his  brother  and  his  issue  male. 
In  the  reigns  of  David  11.  and  Robert  IIL  the  Earls  of  Douglas  and 
of  Lindsay  had  their  lands  and  honours  settled  on  heirs-male  by 
charters  or  entails  no  longer  in  existence :  the  same  was  the  case 
with  the  family  of  Keith,  who  held  the  hereditary  office  of 
MarischaL 

The  general  rule  of  law,  however,  was  that  both  lands  and 
dignities  went  to  heirs  of  line,  and  in  doubtful  cases  the  tribunals 
of  the  country  always  held  this  to  be  the  presumption  of  law.  It 
was  the  practice  of  the  kings  of  Scotland,  on  attaining  perfect  age, 
to  revoke  all  questionable  grants  made  during  minority,  and  among 
these  were  specified  settlements  on  heirs-male  to  the  prejudice  of 
heirs  of  line.  In  the  revocation  of  James  VI.,  which  took  place  in 
1587,  such  settlements  are  expressly  declared  to  be  "  aganis  the  law 
and  guid  conscience  "  (Acts  of  the  Parliaments  of  Scotland,  iii  p. 
441).  The  same  king,  when  in  1588  he  pursued  a  reduction  before 
the  Court  of  Session  of  a  charter  of  the  Earldom  of  Angus  to  heirs- 
male,  claiming  that  dignity  to  himself  as  heir  of  line,  stigmatized 
the  exclusion  of  heirs- female  as  "  against  the  law  of  Qod,  the  law 
humane  and  of  nature  "  (Register  of  Acts  and  Decreets ;  RiddelFs 
Peerage  Law,  pp.  174,  322). 

Stair  (iii.  5,  11,  12)  and  Bankton  (ii.  2,  §  30)  emphatically  laj 
down  that  titles  of  dignity,  as  earl  and  lord,  go  to  heirs  of  line ; 
and  Riddell  (Peerage  Law,  p.  192)  tells  us  that  Craigie  of 
Glendoick  (the  last  eminent  jurist  who  was  brought  up  in  the 
traditions  of  our  law  before  the  Union)  gave  as  his  opinion 
on  a  claim  to  the  Barony  of  Ross,  "  that  a  peerage  is  an  estate  of 
inheritance  descendible  to  heirs ;  that  where  uie  descent  of  a 
peerage  is  not  limited  by  deed  or  by  the  patent,  it  descends  to 
heirs  general  or  of  line  in  the  same  manner  as  other  heritages." 

Three  instances  in  the  seventeenth  century  of  the  operation  of 
this  presumption  may  be  noted,  relating,  however,  not  to  earldoms, 
but  to  the  Parliamentary  Baronies  of  SsJtoun,  Oliphant,  and  Balfoui' 
of  Burleieh. 

The  onginal  charter  constituting  the  title  of  Lord  Saltoun  is  lost, 


HISTOBICAL  NOTES  ON  TITLES  OF  NOBIUTT  IN  SCOTLAND.       611 

and  was  so  bs  tar  back  as  the  ranking  of  1606,  its  limitation  being 
unknown.  Yet  on  the  death  of  Alexander  Abemethy,  Lora 
Saltoun,  in  1669>  the  title  at  once  devolved  on  Sir  Alexander 
Fraser  of  Philorth  as  heir  of  line*  No  doubt  Charles  11.  afterwards 
confirmed  Fraser  in  the  title;  but  his  charter  proceeded  on  no 
resignation  either  by  the  deceased  lord  or  by  his  heir-male — ^Aber- 
nethy  of  Auchincloich — and  therefore  could  not  have  confirmed — 
as  it  did — ^the  old  title  and  old  precedence  to  the  prejudice  of  the 
heir-male,  but  for  the  understood  presumption  in  favour  of  heirs  of 
line. 

Lawrence  Lord  Oliphant,  the  ori^al  limitation  of  whose  dignity 
was  unknown,  resigned  in  1631  his  honours  in  favour  of  his  heir- 
male,  to  whom  he  had  conveyed  his  estates ;  but  died  before  the 
king  had  wanted  the  requisite  charter  of  resignation.  His  daujghter 
accordingly  served  heir  to  her  father,  and  pursued  a  reduction  ot 
the  resignation  in  the  Court  of  Session,  where  the  case  was  dis- 
cussed in  presence  of  Charles  L  The  Court  laid  down  the  general 
principle  tnat  dignities  descended  by  law  to  heirs  of  line ;  but  that. 
Lord  Oliphant  having  denuded  himself  of  his  dignity  in  favour  of 
the  king,  it  was  in  his  majesty's  power  to  confer  it  on  whom  he 
would.  The  king  granted  a  charter  declaring  that  the  undoubted 
right  of  blood  was  with  the  daughter,  and  conferring  on  her  hus- 
band, Sir  James  Douglas  of  Mordmgton,  the  title  of  Lord  Hording- 
ton,  with  the  precedence  of  the  Lords  Oliphant ;  while  the  title  of 
Lord  Oliphant,  as  a  new  creation,  was  bestowed  on  the  heir-male 
who  was  in  possession  of  the  estates  (Durie's  Decisions,  p.  688; 
Riddells  Peerage  Law,  pp.  17, 178). 

The  title  of  Lord  Balfour  of  Burleigh  having  been  constituted  in 
1667  without  mention  of  heirs,  it  can  only  have  been  in  virtue  of 
this  presumption  that  the  daughter  of  the  first  lord  succeeded  her 
father. 

But  what  occurred  on  the  succession  to  an  earldom  opening  to 
more  than  one  heir  of  line  ?  The  English  principle  of  abeyance, 
or  suspension  of  the  dignity  till  all  coheirs  but  one  are  extinguished, 
at  no  time  existed  in  our  law ;  and  the  title  was  always  considered 
to  belong  to  the  eldest  coheir.  In  the  early  unfeudalized  earl- 
doms, where  the  dignity  was  official,  the  whole  lands  belonging  to 
the  office  seem  to  have  gone  with  it ;  but  feudalism  brought  about 
this  change,  that  the  dominium  utile  of  the  lands  was  divided, 
while  the  superiority  of  the  whole,  and  the  "chemis"  or  chief 
messuage,  remained  indissolubly  associated  with  the  honoura 

In  the  discussions  connected  with  the  competition  for  the  crown, 
Bruce,  in  addition  to  his  claim  for  the  whole  kingdom,  advanced 
an  alternative  claim,  that  the  realm  of  Scotland  being  held  in  fee 
of  the  English  king,  ought  to  divide  among  coheirs,  as  an  earldom 
would  do,  with  a  reservation  of  the  chief  messuage  to  the  elder  heir. 
The  eighty  arbiters  appointed  by  the  King  of  England  found  that 
a  barony  is  partible  but  an  earldom  is  not,  the  eldest  daughter 
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taking  the  whole, ''  as  had  been  found  in  the  Court  of  the  King 
of  Scotland  in  the  case  of  the  Earldom  of  Athola  But/'  it  was 
added,  "if  the  other  sisters  have  not  been  provided  for  in  the 
&ther's  lifetime,  it  is  proper  that  the  eldest  should  make  them  a 
payment  or  assignment,  and  that  not  of  right  but  of  grace,"  aD 
answer  which  Mr.  Skene  suggests  to  be  a  compromise  between  the 
Celtic  and  the  feudal  usages,  Bruce's  doctrine  being  correct  as  to 
feudalized  earldoms,  but  the  Earldom  of  Athole  at  the  time  of 
the  decision  referred  to  being  still  unfeudalized.  Much  of  the 
recent  concision  on  this  subject  seems  to  have  arisen  from  the 
non-recognition  that  it  is  quoad  the  superiority  only  that  earldoms 
have  been  called  impartible,  no  portion  of  which  could  be  aUen- 
ated  with  the  sovereign's  leave. 

The  opinion  of  King  Edward's  arbiters  at  least  shows  how 
unfounded  is  the  notion  of  any  special  condition  attaching  to  the 
tenure  of  the  original  Scottish  earldoms,  that  when  the  lands 
became  divided,  the  title  ipso  facto  ceased  to  exist  Even  before 
the  feudal  principle  of  division  obtained,  numerous  encroachments 
had  occurred  on  the  integrity  of  the  different  earldoms.  In  the 
twelfth  century  a  large  part  of  the  territory  of  Mar  had,  as  already 
seen,  been  allowed  to  be  carried  off  by  the  Durward  &mily.  In 
the  thirteenth  century  the  Earldom  of  Caithness  came  to  be  divided 
into  four  parts,  one  of  which  carried  the  dignity ;  and  in  fact  there 
was  not  one  of  the  old  earldoms  which  was  not  more  or  less  broken 
up  by  grants  to  younger  children,  by  joint  inheritance,  or  in  other 
ways.  A  familiar  instance  of  the  same  thing  in  the  fifteenth  cen- 
tury was  the  tripartite  division  of  the  Lennox.  It  is  obvious  that 
the  partitions  which  arose  where  the  common  law  of  succession 
prevailed  were  to  the  advantage  of  the  Crown,  and  entails  on  heirs- 
male  to  the  advantage  of  the  great  feudatories  who  carried  on  a 
struggle  with  the  sovereign. 

A  peculiarity  of  the  Scottish  law  of  succession  which  has  been 
said  to  apply  to  earldoms,  and  even  to  the  crown  itself,  was  the 
rejection  of  the  principle  of  Tnaterna  Tnatemis.  It  was  certainly 
in  later  times  the  law  in  ordinary  cases  of  inheritance  that  the  heir 
of  the  last  possessor  succeeded,  without  any  regard  to  the  quarter 
from  which  the  succession  had  previously  come.  The  earlier  usage, 
however,  was  as  certainly  otherwise,  at  least  where  dignities  werc 
concerned.  King  Eric  Magnusson  was  not  supposed  to  have  any 
claim  to  the  throne  of  Scotland  on  the  death  of  his  daughter,  the 
Maid  of  Norway.  When  Patrick,  Earl  of  Athole,  son  of  the 
Countess  Isobel  by  her  husband  Thomas  of  Galloway,  was  burned 
to  death  by  Walter  Bisset  at  Haddington  in  1242 — an  act  of 
revenge  for  the  defeat  of  the  latter  at  a  tournament — ^his  successor 
was  his  mother's  sister  Forflissa,  wife  of  David  of  Hastings,  the 
same  lady  who  had  unsuccessfully  claimed  half  of  the  earldom  in 
her  elder  sister's  lifetime.  Similarly,  at  a  later  date,  the  nearest 
heir  of  Isabel  Douglas  Countess  of  Mar,  in  that  earldom,  was  held 
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to  be  her  mother^s  relation,  Lord  Erskine,  and  not  any  one  claiining 
through  the  Douglases.  In  1568,  however,  the  doctrine  laid  down 
by  Cndg  and  Erskine  had  begun  to  obtain ;  and  a  question  was 
agitated  whejbher  it  might  not  extend  to  the  succession  to  the 
crown  in  the  case  of  James  YI.  dying  childless,  so  as  to  call  to  the 
throne  the  house  of  Lennox  rather  than  that  of  Hamilton. 

An  important  feature  connected  with  Scottish  peerages  is  the 
power  which  the  peer  had  of  alienating  them,  ana  altering  their 
succession.  It  was  quite  a  usual  practice  for  an  earl  or  lord  to 
resign  his  coTnitatus  or  dominiuTn  to  the  king,  to  be  conveyed  to 
a  new  series  of  heirs,  a  proceeding  to  which  the  heir  who  would 
otherwise  have  succeeded  had  no  right  to  object  The  transaction 
was  completed  by  the  king's  charter  of  resignation  or  confirma- 
tion. These  resignations  became  more  and  more  frequent  during 
the  seventeenth  century,  and  continued  down  to  the  Union ;  and 
by  means  of  them  the  succession  of  a  large  number  of  peerages  was 
changed  from  heirs-general  to  heirs-male,  or  the  reverse,  or  entailed 
on  a  particular  succession  of  heirs,  who  might  be  neither  the  one 
nor  the  other,  and  were  sometimes  strangers  in  blood.  Between 
the  resispoation  and  the  regrant  the  peer  was  held  to  be  absolutely 
denudea  of  the  dignity^ 

Most  generaUy  the  resigner  reserved  his  own  Uferent,  but  this 
was  not  always  so.  One  of  the  most  remarkable  early  cases  of  the 
absolute  alienation  of  a  peerage  is  that  of  the  Earldom  of  Wig- 
toun.  Thomas  Fleming,  second  Earl  of  Wigtoun,  by  deed  of  sale 
of  date  8th  February  1371-72  alienated  that  earldom  to  Archibald, 
Lord  of  Galloway,  afterwards  third  Earl  of  Douglas,  resigning  it 
also  into  the  hands  of  the  king,  and  assigning  as  reason  the  feuds 
subsisting  between  him  and  the  chief  men  in  the  earldom.  Robert 
II.  confirmed  the  transaction,  and  the  seller  sank  into  the  position 
of  Thomas  Fleming  of  Fulwood,  or  Thomas  Fleming  "dudum 
Comes  de  Wigtoun.' 

To  come  down  to  later  instances,  Robert  Seton,  Earl  of  Winton, 
resigned  his  honours  and  estates  in  1607  in  favour  of  his  younger 
brother,  and  is  afterwards  designed  simply  Robert  Seton.  In  1674, 
Thomas,  Viscount  Osborne  of  Dunblane,  resigned  his  viscounty  in 
favour  of  his  second  son,  Peregrine — firom  whom  the  ducal  house  of 
Leeds  descend — and  in  the  regrant  by  Charles  II.the  resigner,  though 
still  alive,  is  called  Thomas,  late  Viscount  Osborne  of  Dunblane. 

Resignation  is  essential  to  the  transference  of  a  peerage ;  and 
the  fact  that  this  resignation  took  place  is  almost  uniformly  nar- 
rated in  the  crown  charter.  The  only  exception  we  know  is 
connected  with  the  dignity  of  Lord  Sinclair.  John,  Lord  Sinclair, 
who  had  no  son,  but  a  daughter  married  to  John  Sinclair  younger 
of  Herdmanston,  executed  a  "designation"  of  his  estates  and 
honours  to  his  son-in-law,  bringing  in  the  paternal  relations  of  the 
latter  on  fidlure  of  his  issue-male,  a  contingency  which  occurred  in 
the  next  generation.    This  "designation"  was  in  1677,  after  the 


514      HISTORICAL  NOTES  ON  TITLES  OF  NOBILITY  IN  SCOTLAND. 

granter's  death,  confirmed  by  Charles  11.  to  the  son-in-law,  the 
confirmation,  however,  containing  no  allusion  to  any  resgnation, 
though  it  must  be  presumed  that  it  had  taken  place,  as  the  later 
Lords  Sinclair,  who  were  brought  in  by  the  substitution  referred  to, 
and  were  strangers  in  blood  to  the  settler,  were  always  considered 
entitled  to  the  ancient  precedence. 

There  are  cases  in  the  seventeenth  century  where  a  power  of 
changing  the  destination  of  a  title  was  specially  conferred  by 
charter  and  exercised,  a  few  of  the  most  curious  of  which  may  be 
noticed. 

Andrew  Rutherford  was  created  Lord  Rutherford  in  1661,  with 
remainder,  foiling  his  issue-male,  to  any  persons  whom  in  the 
course  of  his  life,  or  in  articvZo  mortis,  he  mi^ht  design  to  succeed 
him,  and  thereafter  to  the  heirs  of  entail  under  such  nomination. 
When  engaged  in  the  naval  service  of  the  country  he  made  so 
many  discoi^ant  wills  that  it  came  to  be  said  that  he  created  a 
peer  at  every  port  He  eventually,  by  a  settlement  made  at  Ports- 
mouth in  1663,  conveyed  his  whole  property  heritable  and  move- 
able, his  peerage  title  included — in  prejudice  of  his  brother — to  a 
distant  relation,  Sir  Thomas  Rutherford  of  Hunthill,  with  sub- 
stitutions to  the  eldest  son,  the  nearest  heir-male,  and  the  eldest' 
daughter  of  Sir  Thomas.  Under  this  will  the  peerage  was  enjoyed 
by  Sir  Thomas  and  two  of  his  brothers,  the  last  of  whom  died  in  1724. 

Gilbert  Earl  of  Erroll  and  High  Constable  of  Scotland,  having 
no  children,  obtained  in  1666  a  regrant  of  his  earldom  and  con- 
stabulary in  favour  of  any  person  or  persons  and  their  heirs  whom 
he  might  name  by  any  writing  even  in  articvlo  Toortis.  In  1674 
he  exercised  the  right  thus  conferred  by  settling  the  earldom  on 
Sir  John  Hay  of  Keillor  and  his  heirs  of  line ;  and  the  earldom  and 
dignity  of  Constable  have  in  consequence  passed  to  the  family  of 
Boyd,  who  now  possess  them. 

Sir  John  Campbell  of  Glenorchy,  whose  title  of  Earl  of  Caithness, 
bestowed  on  him  in  1677,  had  been  recalled  by  the  Crown,  was  in 
1681  created  Earl  of  Breadalbane  and  Holland,  to  him  and  any  of 
his  sons  whom  he  and  his  wife.  Lady  Maiy  Rich,  might  nominate, 
and  the  heirs-male  of  that  son's  body,  with  other  rather  com- 
plicated conditions  connected  with  succession  to  the  estate  of 
Glenorchy.  Setting  aside  his  eldest  son,  Duncan,  Lord  Ormelie, 
the  first  earl  nominated  his  second  son,  John,  to  succeed  him,  who 
accordingly  became  second  earl. 

The  Barony  of  Cardross,  including  both  lands  and  title,  was  in 
1610  granted  to  John,  Elarl  of  Mar  (the  Treasurer),  and  his  heirs- 
male  and  assigns  whatsoever.  The  grantee  exercised  his  power  of 
assignation  in  favour  of  his  third  son,  Henry,  and  the  heirs-male  ot 
his  body,  reserving  his  own  liferent  Henry  having  predeceased 
his  father,  his  son,  David  Erskine,  became  second  Lord  Cardross, 
a  title  which  his  descendant  the  Earl  of  Buchan  now  possesses. 
This   second    earl    got    a    new    patent   with    somewhat   similar 
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conditions,  of  which  he  never  availed  himsel£  The  late  Mr. 
Alexander  Sinclair  in  his  "Dissertation  on  Heirs-Male"  (p.  80) 
tells  a  characteristic  anecdote  of  David  Earl  of  Buchan,  well 
known  in  the  Scottish  society  of  the  beginning  of  this  centuiy  as 
the  accomplished  and  somewhat  egotistical  patron  of  literary  men. 
The  Earl  had  taken  up  the  impression  that  every  Lord  Cardross 
had  the  rights  if  he  chose  to  exercise  it,  of  naming  his  successor. 
"One  day,"  says  Mr.  Sinclair,  "after  a  jovial  dmner,  taking  a 
great  liking  to  one  of  the  company,  he  made  known  his  fetncied 
privilege  and  intention  accordingly  to  create  his  favourite  a  peer. 
The  party  followed  up  the  hint,  got  a  paper  signed  on  the  spot, 
and  treated  the  new  Lord  Cardross  with  all  the  respect  due  to  so 
exalted  a  persona^a  Next  day,  still  believing  in  his  powers,  his 
Lordship  was  so  distressed  at  the  loss  he  conceived  himself  and  the 
family  to  have  sustained,  that  the  patent  was  surrendered  with  less 
unwillingness  than  he  expected" 
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The  difficulty  which  Courts  of  justice  have  found,  and  the  profits 
which  lawyers  have  enjoyed,  in  the  process  of  solving  the  questions 
arising  out  of  the  settlements  of  persons  who  have  thought  pro- 
fessional assistance  in  the  making  of  their  wills  a  needless  expense, 
have  been  the  subject  of  many  a  joke.  Indeed  the  story  goes,  we 
believe,  among  the  laity  that  when  a  band  of  jolly  lawyers  meet  to 
spend  a  convivial  hour  the  health  of  such  economists  is  first  proposed 
and  deepest  drunk.  But  there  is  a  class  of  cases  connected  with 
the  execution  of  wills  in  which  almost  equal  difficulties  have  been 
found,  and  of  which  an  excellent  example  was  recently  before  the 
Court  of  Session,  the  class,  we  mean,  in  which  the  question  has 
been,  whether  some  document  left  by  a  person  deceased,  and  having 
more  or  less  the  characteristics  of  a  will,  be  in  truth  deserving  of 
being  regarded  as  a  will  or  no.  In  the  former  class  of  cases, 
whatever  be  the  difficulty  of  making  up  one's  mind  as  to  what  the 
author  of  the  document  intended,  there  is  no  doubt  that  his  own 
niind  was  fully  made  up ;  in  the  class  of  which  we  propose  now  to 
speak  the  difficulty  is  to  be  able  to  say  whether  at  the  time  he 
(executed  the  writing  he  had  any  concluded  testamentary  intentions 
at  all,  or  whether  he  was  not  merely  making  a  sketch  of  what  he 
might  or  might  not  afterwards  make  up  his  mind  to  do.  The  case 
to  which  we  have  alluded  as  having  recently  come  up  for  judgment 
is  that  of  Whyte  v.  Hamilton  (July  13,  1881,  18  S.  L.  R  676). 
and  the  circumstances  were  these :  Mr.  Walter  Whyte,  a  landed 
proprietor,  and  a  man  possessed  of  considerable  means,  who  was 
married  but  was  childless,  died  in  1880  after  being  for  some  time 
in  declining  health.     There  was  found  in  his  writing-desk  after 
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his  death  a  document  which  he  had  evidently  written  with  care, 
which  bore  his  signature,  and  which  was  dated  seven  years  before 
his  death.     By  this  document  he  bequeathed  to  various  relatives 
everything,  with  one  slight  omission,  of  which  he  was  possessed  at 
its  date.     But  though  it  contained  dispositive  words,  and  was  in 
all  respects  but  one — ^its  title — ^an  unexceptionable  will,  it  had 
these  words  at  the  head  of  it,  "  Notes  of  Intended  Settlement  by 
Walter  Whyte  of  Bankhead."     Was  this  a  will,  or  was  it  only  the 
draft  of  a  will  ?    The  widow,  whose  provisions  under  the  document 
were  larger  than  they  were  under  her  marriage  contract,  maintained 
that  it  was  a  will,  and  raised  an  action  to  have  it  so  declared.     She 
alleged  that  her  husband  had  signed  the  writing  long  after  the 
date  on  which  it  was  written,  and  had  so  turned  what  had  once 
been  only  an  intended,  into  a  completed,  testament,  and  that  he 
had  spoken  and  behaved  as  if  his  affairs  were  regulated  by  will 
In  accordance  with  the  rule  established  in  a  variety  of  cases,  such 
as  that  of  Munro  v.  Covita  (1  Dow,  437),  and  that  of  Mathews  v. 
Warner,  hereafter  referred  to,  that  where  there  is  such  a  "  patent 
ambiguity "  as  to  the  real  character  of  a  document  as  this  docu- 
ment presented,  parol  proof  of  surrounding  circumstances  may  be 
admitted  to  clear  up  such  ambiguity,  proof  was  allowed  of  all  bets 
tending  to  throw  light  on  the  question  whether,  notwithstanding 
the  title  of  the  paper,  it  really  expressed  Mr.  Whyte's  testamentary- 
intentions.     It  then  appeared  to  be  perfectly  evident  that  one  of 
the  pursuer's  allegations  £Edled.     The  signature  was  plainly  of  the 
same  date,  and  written  with  the  same  pen,  as  the  rest  of  the  deed 
With  regard  to  anything  Mr.  Whyte  had  said  as  to  the  existenci* 
of  a  will,  it  only  appeared  that  several  years  after  he  had  written 
his  ''  Notes  of  Intended  Settlement,"  he  questioned  his  man  of 
business,  who  was  also  his  brother-in-law,  as  to  whether  he  could 
increase  his  wife's  annuity,  and  was  told  that  he  might  leave  her 
an  additional  annuity  if  he  chose.     To  this  he  made  no  reply.    The 
"intended  settlement"  itself  was  not  found  beside  Mr.  Whyte's 
title-deeds,  which  he  kept  in  a  tin  box  in  a  room  adjoining  his  bed- 
room, or  beside  such  valuable  documents  as  deposit  receipts,  share 
certificates,  and  interest  coupons  which  he  kept  partly  in  that  box 
and  partly  in  a  bureau  in  his  bedroom,  but  it  was  found  lying  flat 
and  unfolded  in  a  small  writing-desk  which  he  was  in  the  habit 
of  using  when  he  wrote  letters,  and  which  he  kept  locked.    The 
company  ("  bad  company,"  as  the  Lord  Ordinary  thought)  which 
this  document  kept  in   that  desk  was  that  of  his    bank-book 
and   cash-book,  "drafts    of   letters,  jottings,    papers    contaioing 
writing,  papers  without    any,   and    envelopes."     In  the  opinion 
of  the   Lord  Ordinary   (Lord    Fraser)  the   document   had  four 
claims  to  be  regarded  as  Mr.  Whyte's  will.      It  carried  out  his 
desire  of  increasing    his  wife's  provisions    under  his    marriage 
contract ;  it  was  couched  in  dispositive  and  absolute  terms ;  it  was 
carefully  written ;  and  lastly,  it  was  signed     But  balancing  against 
these  circumstances  the  hct  that  the  testator  himself  call^  it  only 
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"  notes  of  an  intended  "  will,  that  he  had  years  after  its  date  asked 
whether  he  could  do  what,  had  he  regarded  it  as  his  will,  he  must 
have  known  that  he  had  actually  done,  and  that  the  document  was 
found  in  what  appeared  not  the  most  likely  place  for  a  will,  his 
Lordship  decided  arainst  the  contention  that  the  document  was 
a  will     The  Second  Division,  however,  unanimously  reversed  the 
judgment  and  sustained  the  document  as  a  will     Their  Lordships 
on  their  part  seem  to  have  been  moved  mainly  by  four  considera- 
tions— the  unwillingness  to  find  that  a  person  who  has  certainly 
had  an  intention  to  regulate  his  affairs  by  settlement  has  really 
died  intestate  which  a  court  of  equity  always  feels ;  the  signature 
of  the  document,  which  prvmdfade  at  all  events  raises  the  inference 
that  it  was  meant  as  a  will ;  the  carefiil  dispositive  words  of  the 
document ;  and  the  evidence  of  Mr.  Whyte's  intention  to  make  a 
provision  in  the  widow's  favour  of  the  particular  kind  which  was 
found  expressed  in  the  intended  settlement     Of  these  reasons  the 
first  named  needs  no  comment,  but  of  the  second  it  may  be 
remarked  that  there  has  been  considerable  diversity  of  judicial 
opinion  as  to  the  weight  to  be  given  to  the  signature  of  the  writer 
as  an  element  in  determining  the  question  whether  such  a  paper 
is  to  be  held  a  completed  writing  or  a  mere    memorandum. 
"Does  any  one,"  said  Lord  Benholme  in  a  case  to  be  hereafter 
quoted, ''  who  makes  a  mere  memorandum  date  or  sign  it  ?     Is  it 
to  remind  him  of  his  own  handwriting?"     On  the  other  hand,  we 
find  Lord  Kinloch  sajdng  in  another  case,  that  "  some  people  sign 
even  drafts,"  and  in  that  particular  case  {Forsyth,  10  Maoph.  616) 
a  document  holograph  of  the  writer,  and  signed  by  him,  but 
which  he  called  a  "  draft  of  codicil,"  was  found  by  a  unanimous 
judgment  of  the  First  Division  to  be  a  mere  draft,  and  therefore 
unfit  to  be  regarded  as  testamentary.     There  seems  indeed  to  be 
little  doubt  upon  the  point.     It  is  a  matter  of  everyday  experience 
that  persons  writing  even  drafts  of  documents  of  an  important 
character  should  sign  them,  and  that  not  by  any  means  always  for  the 
purpose  of  authenticating  them  to  some  one  else  who  is  to  complete 
them  formally,  but  often,  and  especially  in  the  case  of  persons  who 
are  not  (as  an  examination  of  the  orthographyof  Mr.  Whyte's  intended 
settlement  showed  him  to  bo  not)  much  given  to  literary  pursuits, 
simply  because  they  deal  with  matters  of  much  impiortance  to  the 
writer.     Great  importance  would  have  attached  to  the  signature  of 
the  document  in  this  case  had  the  widow's  allegation  that  it  was 
adhibited  long  after  the  date  of  the  deed  been  proved,  because  then 
it  would  have  been  plain  that  the  deceased  meant  to  turn  his 
"  intended  "  into  his  final  settlement;  but  inasmuch  as  it  was  proved 
by  the  appearance  of  the  document  to  have  been  written  at  the 
same  time  as  all  the  rest  of  the  paper,  it  could  plainly  go  but  a  very 
short  way  to  control  the  meaning  of  the  title.      What,  then,  was 
that  meaning?     The  Lord  Ordinary  felt  himself  wholly  unable  to 
read  it  as  meaning  anything  else  than  that  what  followed  was  the 
projected  settlement  of  Mr.  Whyte,  a  careful  memorandum  of  the 
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will  he  thought  of  making.     Putting  himself  as  fiur  as  possible  in 
the  position  of  one  who  sits  down  with  a  deliberate  intention  to 
make  his  will,  his  Lordship  evidently  felt  wholly  unable  to  conceive 
that  such   a  person  would  head  that  will  ''Notes  of  Intended 
Settlement"     Tried  by  the  test — Did  the  writer  of  this  document 
intend  it  to  be  followed  as  his  will  if  he  never  did  anything  else  to 
it  but  left  it  at  his  death  exactly  as  it  was  ? — the  will  seemed  to 
him  to  £edl  as  a  testament  altogether.     In  the  Inner  House,  at 
all  events  in  the  opinion  of  Lord  Young,  a  very  different  con- 
struction was  put  upon  these  words.     "  n  it  had  been  '  Notes  of 
Settlement/  "  said  his  Lordship,  "  there  would  have  been  no  doubt 
at  all ;  or  if  it  had  been  *  Intended  Settlement  by  Walter  Whyte,* 
there  would  have  been  no  doubt  at  alL     Now  the  doubt  is  scarcely 
visible  when  you  join  the  words  together."     Passing  by  the  difficulty 
that  "intended  settlement"   would  surely  have  raised  a  doubt 
visible  enough  to  make  proof  of  surrounding  circumstances  neces- 
sary, we    confess    that  we    can    see    this    almost    infinitesimal 
doubt  very  plainly  indeed.     But  probably  that  is   because  the 
meaning  put  by  his  Lordship  upon  the  words  "notes"  and  "intended" 
is  very  different  firom  that  which  to  us,  as  to  the  Lord  OrdinaiT, 
seemed  natural  and  obvious.     "  Notes  "  of  a  settlement,  says  Lord 
Young,  mean  we  are  to  take  note  that  the  deceased  meant  not 
to  die  intestate,  and  thereby  allow  the  legal  rules  of  succession 
to  govern,  while  it  would  be   "almost  ridiculous"  to  hold  that 
"  intended,"  as  Mr.  Whyte  used  it,  refers  to  anything  future  in  his 
intentions  at  all.    Every  settlement  is  just  what  the  testator  intends, 
and  if  he  says  a  document  is  his  "  intended  "  will,  he  means  thereby 
to  say  to  his  executors,  "  This  is  what  I  intend  that  you  shall  do." 
On  this  construction  of  the  title  of  the  document  left  by  Mr.  Whyte, 
astute  against  intestacy  (and  therefore  deserving  of  peculiar  favour) 
as  it  is,  we  can  only  remark  that  it  seems  to  us  to  do  complete 
violence  to  the  meaning  which  the  words  of  the  title  must  have 
had  to  Mr.  Whyte  when  he  wrote  them  down.     It  may  indeed  be 
that  a  man  should  use  such  words  in  the  sense  ascribed  to  them, 
but  we  think  the  probabilities  are  vastly  against  it     And  much 
more  do  we  think  so  when  we  find  that  at  a  much  later  period  the 
writer  had  expressed  some  doubt  whether  or  not  what  he  "intended" 
was  within  his  powers.     On  the  whole  we  must  confess  a  preference 
for  the  "  almost  ridiculous  "  opinion  that  the  words  Mr.  Whyte  used 
were  pretty  nearly  equivalent  to  "  scroll "  or  "  draft,"  and  that  this 
construction  is  better  than  one  which  if  adopted  would  have  made 
proof  of  surrounding  circumstances  almost  unnecessary.     While  the 
decision  is  no  way  to  be  regretted,  inasmuch  as  it  gave  effect  to  a 
wish  which  the  deceased  plainly  entertained,  the  great  difficulty  of 
the  case  seems  to  us  to  lie  in  this,  that  while  proof  of  surrounding 
circumstances  was  certainly  required,  the  only  important  circum- 
stance elicited  which  directly  bore  on  the  contents  of  the  document 
was  the  existence  of  the  wish  to  make  an  additional  provision  foi 
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his  widow,  to  which  we  have  just  alluded ;  and  with  regard  to  it, 
it  seems  at  least  as  easy  to  hold  with  the  Lord  Ordinaiy,  that  at 
the  time  that  intention  was  disclosed  in  conversation,  the  deceased 
had  not  in  view  as  his  settlement  the  "  notes  '*  which  he  had  made 
long  before,  as  to  hold  with  the  Lord  Justice-Clerk  that  he  had 
them  in  view,  regarded  them  as  his  will,  but  was  unwilling  to  com- 
municate to  his  man  of  business,  the  brother  of  the  object  of  his 
bounty,  that  he  had  already  carried  out  his  intention  in  a  written 
document. 

Of  the  cases  cited  in  argument  it  may  be  interesting  to  note  the 
more  suggestive  and  important.  Li  that  of  Barwick  v.  MuUings 
(2  Hagg.  Ecc.  Ca.  225)  a  somewhat  henpecked  Mr.  Mullings  had 
made,  with  the  assistance  of  Barwick,  a  relative  and  confidant,  a 
'^memorandum  of  my  intended  will,"  one  object  of  which  was  to  give 
to  Mrs.  Mullings,  should  she  survive  her  husband,  a  less  provision 
than  would  be  hers  if  her  spouse  should  die  intestate.  This  document 
was  written  out  by  Barwick,  and  it  was  signed  by  Mullings,  "  so 
that,"  in  the  words  of  Sir  John  NichoU,  "  the  signature  could  not 
have  been  carelessly  or  thoughtlessly  added."  This  document 
Mullings  made  Barwick  keep  lest  ''Mrs.  Mullings  should  get  hold 
of  it,"  Six  years  after  it  had  been  written  Mullings  had  it  read 
over  to  him,  when  he  said  "  it  was  not  to  his  mind,  and  he  thought 
of  making  an  alteration."  But  though  he  took  it  into  his  own 
hands  for  a  few  days  he  made  none,  but  very  soon  gave  it  back  to 
Barwick  for  the  reason  already  assigned.  Some  time  after  the  pair 
talked  over  a  new  will  to  replace  the  other,  and  with  professional 
assistance  a  new  one  was  drawn  out,  but  Mullings  would  not  approve 
or  sign  it.  Like  many  other  critics  of  legal  documents,  he  thought 
it  too  ftill  of  "  aforesaids  "  and  "  gallows  long."  And  he  died  in  that 
opinion,  and  left  it  unsigned.  In  these  circumstances  Sir  John 
NichoU  held  that  the  old  "  memorandum "  was  really  a  will,  and 
that  it  had  never  been  altered,  and  he  therefore  pronounced  it  the 
will  of  the  deceased  Mullings. 

In  the  same  volume  of  Haggard's  Reports  (p.  74)  will  be  found 
a  report  of  a  somewhat  similar  case.  A  Mr.  Mitchell  died  leaving, 
like  Mr.  Whyte,  only  one  testamentary  paper,  a  document  con- 
taining (the  Court  thought)  a  "complete  and  very  natural  dis- 
position of  his  affairs  "  as  they  stood  at  its  date  seven  years  before 
he  died.  He  had  altered  it  fix>m  time  to  time  to  meet  the  changes 
which  the  ensuing  years  had  brought.  He  died  after  a  lingermg 
illness  without  expressing  any  anxiety  about  his  affairs.  The  title 
of  the  document  was  "  Heads  of  Will."  Sir  John  NichoU  allowed 
a  parol  proof  of  surrounding  circumstances,  and  as  a  result  the 
Prerogative  Court  of  Canterbury  held  that  the  evidence  bore 
against  the  view  that  the  deceased  intended  the  paper  as  his  will, 
and  therefore  found  that  he  had  died  intestate.  This  case  pre- 
sents a  strong  similarity  to  that  of  Whyte  v.  Hamilton,  not  only  in 
the  title  of  the  document  concerning  which  the  difficulty  arose,  as 
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to  which  indeed  it  may  be  remarked  that  ^  Heads  of  Will"  is  a 
title  rather  more  favourable  to  the  validity  of  the  paper  than 
"  Notes  of  IntendedSettlement/'  but  also  ia  the  circumstance  that  in 
both  cases  the  choice  of  the  Court  lay  between  pronouncing  in 
favour  of  the  document  propounded  and  finding  that  the  writer  of 
it  died  intestate.     It  is  probable  that  an  allegation  made  by  the 

Earty  supporting  the  paper  in  MitchdVs  case,  that  the  deceased 
ad  referred  in  conversation  to  his  affiurs  being  settled  in  the 
manner  expressed  in  the  paper,  failed  at  the  proof,  while  in  Whytt 
V.  SaTniUon  there  was  evidence  compatible  with  the  opinion  that 
the  testamentary  intentions  of  Mr.  Whyte  were  such  as  were  con- 
tained in  the  paper. 

The  leading  case  of  MaiJiews  v.  Warner  (4  Ves.  Jun.  186),  which 
decided  that  where  a  document  would,  but  for  some  ambiguity 
upon  the  face  of  it  such  as  is  presented  by  a  heading  indica> 
tive  of  only  inchoate  testamentary  intention,  be  entitled  to  be 
regarded  as  a  will,  parol  evidence  of  the  surrounding  circumstances 
must  be  admitted  for  the  purpose  of  clearing  the  ambiguity,  is 
itself  a  case  in  which  the  parol  evidence  was  ultimately  held  &tal 
to  the  document.  The  heading  there  was  "  Plan  of  a  Will  proposed 
to  be  drawn  out  as  the  Last  Testament  of  William  Mathews."  The 
paper  was  indorsed  ''  A  Plan  designed  for  the  Last  Will  and  Testa- 
ment of  William  Mathews."  Notwithstanding  this  heading,  how- 
ever, the  paper  concluded  with  an  appointment  of  executors  "  to 
see  this,  my  last  will  and  testament,  complied  with."  It  was  signed 
and  dated.  The  Prerogative  Court  of  Canterbury,  proceeding 
mainly  on  these  last  words  as  indicating  completed  intention,  found 
that  the  document  was  the  will  of  the  deceased.  But  a  Com- 
mission of  Review  held  that  the  words  of  the  heading  let  in  parol 
evidence  of  surrounding  circumstances,  and  on  a  consideration  of 
that  evidence  found  that  the  document  was  not  a  will. 

The  last  English  case  to  which  we  shall  refer  is  Hattat  (4  Hagg. 
Ecc.  Ca.  211),  a  case  which  was  naturally  held  by  the  Second 
Division  a  strong  authority  in  favour  of  the  judgment  pronounced. 
A  lady  who  was  in  delicate  health  went  to  the  country  for  chanj;? 
of  air,  and  while  there  she  wrote  out  a  will  in  her  account-book, 
signed  it,  and  dated  it  Just  above  her  signature  she  wrote,  "I 
intend  this  as  a  sketch  of  my  will,  which  I  intend  making  on  my 
return  home."  She  returned  home,  and  lived  six  months  after  her 
return,  and  while  at  home  made  some  use  of  the  account-book, 
but  never  made  the  contemplated  will  of  which  the  book  contained 
the  sketch.  She  died  suddenly.  The  only  evidence  as  to  any  con- 
versation that  she  had  had  with  any  one  on  the  subject  of  the  will 
was  to  the  eflFect  that  on  one  of  the  legatees  under  it  saying  to 
her  "  that  on  her  death  she  would  not  have  a  Mend,"  she  replied, 
"Yes,  you  will  have  a  friend,"  meaning,  it  was  believed,  the 
executor.  In  these  circumstances  Sir  John  Nicholl  pronounced 
in  fevour  of  the  "  sketch." 
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The  Scotch  cases  from  which  any  light  may  be  derived  on  the 
qnestion  of  difficulty  presented  in  the  case  of  Whyte  v.  Hamilton 
are  chiefly  cases  in  which  the  question  for  decision  has  been, 
whether  or  not  a  person  who  has  already  made  a  formal  will  but 
has  determined  to  alter  it,  and  has  left  a  writing  expressive  of  such 
intention,  can  be  held  to  have  himself  altered  it  by  such  writing  or 
only  to  have  intended  what  he  wrote  to  be  used  as  instructions  for 
an  alteration  to  be  carried  into  e£fect  by  another  acting  on  his 
behalf.  Thus  Mrs.  Sceales,  the  "  great  testatrix  "  as  she  was  once 
dubbed  by  Lord  Neaves,  wrot(^  to  her  man  of  business  telling  him 
definitely  certain  changes  in  her  testamentary  intentions,  and  en- 
closing the  whole  labyrinth  of  her  settlements  and  codicils  for  his 
consideration.  At  the  end  of  her  letter  she  said, ''  If  you  think  this 
addition  is  not  ri^ht,  perhaps  a  neat  small  will  might  be  made  out 
that  would  cost  httle  money."  She  had  quite  made  up  her  mind, 
however,  about  the  legacies  she  meant  to  give,  and  the  Court  held 
that  while  a  neat  small  will  might  have  pleased  the  fastidious  taste 
of  a  man  of  business,  her  intentions,  as  expressed  in  her  letter,  were 
quite  plain  enough  to  receive  effect  without  it 

In  Lowson  v.  Ford  (4  Macph.  631)  a  lady  left  a  settlementand  four 
other  writings,  the  judgment  of  the  Court  upon  which  is  a  striking 
example  of  the  construction  to  be  applied  to  such  documenta  Two 
of  the  writings  were  mere  lists  of  names  with  sums  appended,  sub- 
scribed by  the  deceased.  These  writings  were  unanimously  held 
by  the  Second  Division  to  be  incapable  of  receiving  effect  The 
treatment  of  the  remaining  two  is  instructive.  One  of  them 
began, "  A  Codicil."  Then  followed  a  list  of  names  and  sums, 
as  in  the  two  writings  just  mentioned,  and  then  the  words, 
"This  is  to  be  handed  to  Mr.  Reid  [her  agent]  to  add  to 
my  settlement"  This  paper  was  dated  and  signed.  The  settle- 
ment, however,  was  in  her  own  hands  all  the  tmie,  and  she  never 
added  the  "codicil"  to  it  The  Court  held  that  codicil  invalid, 
Lord  Benholme  dissenting.  The  other  codicil  ran,  "  To  be  handed 
to  Mr.  Reid,  a  codicil  to  my  deed.  Should  I  be  taken  away  suddenly, 
my  trustees  would  act  upon  it  the  same  as  if  it  were  written  as  a 
codicil  to  my  settlement*  Then  followed  an  enumeration  as  before, 
and  the  signature  of  the  deceased.  It  was  held  that  this  codicil 
had  a  testamentary  character  stamped  on  it  by  the  deceased  her- 
self, and  it  alone  out  of  the  four  received  effect  from  the  Court, 
the  principle  of  the  judgment,  as  explained  by  Lord  Cowan, 
being  that  in  such  a  case  the  deceased  must  have  not  only 
testamentary  intentions,  but  must  have  intended  the  writing  to 
take  effect  as  her  final  will,  though  the  man  of  business  have 
never  acted  on  the  instructions  contained  in  the  writing. 

One  more  Scotch  case  remains  to  be  cited,  a  case  which  but  for 
the  circumstance  that  the  author  of  the  troublesome  document  had 
already  made  a  will,  would  have  come  very  near  that  of  Whyte  v. 
HamUton.    We  refer  to    Forsyth  v.   Forsyth  (10  Macph.  616), 

VOL.  XXV.  NO.  CCXCVIII. — OCTOBER  1881,  2  P 


522  UABnjTT  TOR  DOGS. 

where  tbe  deceased,  who  had  already  made  a  fonnal  will,  left  a 
holograph  ''  draft  of  codicil,"  which  he  had  signed  and  dated,  and  in 
which  he  made  on  behalf  of  an  unmarried  daughter  certain  provisions 
which  he  was  proved  to  have  had  in  contemplation  for  some  time. 
This  codicil  contained  a  blank  in  the  ultimate  destination  of 
certain  property  with  which  it  dealt  The  First  Division  unani- 
mously neld  it  to  be  no  part  of  his  settlement,  giving  weight 
to  his  being  in  the  custom  of  employing  an  agent,  to  toe  blank 
in  gremio  of  the  document,  to  the  place  in  which  it  was  found— 
an  unlocked  drawer  in  which  no  documents  were  wont  to  be 
kept — and  most  of  all  to  the  name  "  Draft  of  Codicil "  which  the 
deceased  had  himself  given  to  the  document 

In  taking  leave  of  the  interesting  and  difficult  class  of  case?, 
to  the  more  important  of  which  we  have  alluded,  we  think  one 
question  of  difficulty  and  interest  may  be  mooted  None  of  the 
Scotch  cases  previous  to  Whyte  v.  Hamilton  are  cases  in  which  the 
question  has  lain  between  a  decision  for  intestacy  and  a  decision 
in  favour  of  a  document  of  which  it  is  doubtful  whether  it  be  testa- 
mentary or  not  Suppose,  then,  that  in  the  repositories  of  a  person 
deceased  there  is  found  a  paper  on  which  is  noted  down  a  list  of  all 
his  means,  and  that  appended  to  this  paper  is  a  catalogue  of  names 
of  persons  evidently  mtended  to  be  objects  of  his  bounty,  having 
after  each  a  sum  evidently  intended  to  be  given  to  him,  and  that 
such  sums  exactly  exhaust  the  whole  estate.  Suppose  further  that 
the  document  was  dated  and  signed  by  the  deceased  a  month  before 
his  deatL  Would  it  be  competent  to  admit  proof  that  this  mere 
list  of  names  and  sums  was  frequently  referred  to  by  the  deceased 
in  such  terms  as  have  been  used  in  similar  cases  by  persons  who 
had  made  testamentary  jottings  little  less  imperfect ;  or  would  the 
Court  be  driven  to  pronounce  in  favour  of  intestacy  rather  than 
give  eflfect  to  such  a  document  ?  The  observations  of  Lords  Cowan 
and  Neaves  in  the  case  of  Low8on  above  referred  to  are  certainly 
adverse  to  the  admission  of  such  proof,  albeit  pronounced  in  a  case 
in  which  the  deceased  had  shown  an  intention  to  regulate  her 
affidrs  by  formal  deed ;  but  it  seems  to  us  that  if  the  case  supposed 
were  to  occur,  the  tendency  of  the  decisions  is  on  the  whole  rather 
favourable  to  the  admission  of  such  proof  as  we  have  supposed  to 
be  tendered 
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(Continued  from  p,  455.) 

In  the  preceding  portion  of  this  article  we  have  supported  the 
view  of  Ix)rd  Cockbum  in  Fleeming  v.  Orr,  that  the  owner  of  a 
dog  ou^ht  to  be  liable  for  injuries  inflicted  by  the  animal, 
even  although  he  was  not  aware  of  its  vicious  propensities.  It  is, 
however,  settled  law  in  England,  at  least,  that  in  order  to  fix 
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liability  on  the  owner  there  must  be  evidence  that  he  had  previous 
knowledge  of  the  animal's  propensities.  There  are  a  number  of 
cases  on  the  question  when  the  owner  is  to  be  assumed  to  have 
this  knowledge — when  there  is  evidence  of  scienter. 

The  first  question  to  be  considered  under  this  head  is,  What  is 
evidence  of  the  dangerous  disposition  of  the  animal?  "The  nature 
of  the  evidence  to  be  adduced  in  proof  of  an  animal's  vicious 
inclinations,  and  of  the  owner's  notice,  must  of  course  vary  greatly 
according  to  circumstances "  (Shearman  on  Negligence,  sec.  191). 
It  is  not  necessary  to  prove  that  the  animal  had  actually  bitten 
any  person  before,  it  is  sufficient  that  it  had  attacked  with  the 
intention  of  doing  injury  {Worth  v.  Oilling,  L.  R  2  C.  P.  1). 
Mere  playful  attacks — "  a  mere  habit  of  bounding  upon  and  seiz- 
ing persons,  not  so  as  to  hurt  or  injure  them,  although  causing 
some  annoyance  and  trivial  accidental  damage  to  the  clothes  " — it 
has  been  held,  would  not  sustain  an  action  for  injuries  caused 
by  a  bite  (Line  v.  Foster,  3  F.  and  F.  731).  In  this  case  it  was 
held  that  the  dog  might  be  produced  in  Court  and  shown  to  the 
jury  to  assist  them  in  judging  of  his  temper  and  disposition. 

There  are  diflferent  kinds  of  ferocity,  and  in  considering  whether 
a  dog  is  ferocious,  attention  must  be  given  to  the  kind  of  attack 
whi(m  has  caused  the  injury,  redress  for  which  is  sought  in  the 
action.  A  dog  which  has  a  trick  of  worrying  sheep  is  not 
necessarily  an  animal  dangerous  to  human  beings.  But  it  is  not 
necessary  that  the  acts  of  aggression  brought  to  the  notice  of  the 
owner  should  be  precisely  similar  to  that  upon  which  the  action 
against  him  is  founded.  It  is  sufficient  if,  and  it  is  necessary  that, 
the  facts  brought  to  the  owner's  knowledge  should  indicate  a  dis- 
position to  commit  injuries  substantially  like  those  which  form  the 
basis  of  the  claim.  See  American  cases  cited  in  Shearman,  sec. 
190. 

The  next  question  is,  What  is  evidence  of  the  owner's  knowledge  ? 
It  is  not  necessary  that  the  owner  of  an  animal  should  have  any 
formal  notice  or  positive  knowledge  of  its  vicious  habits  or  disposi- 
tion in  order  to  make  him  liable  for  its  acts.  It  is  sufficient 
that  he  has  seen  or  heard  of  things  which  would  suffice  to  convince 
a  man  of  ordinary  prudence  that  the  animal  waa  so  disposed 
(Shearman,  sec.  189). 

In  Judge  v.  Cox  (1  Stark,  286)  Chief  Justice  Abbott  held  that 
proof  that  the  defendant  had  warned  a  person  to  beware  of  the  dog 
lest  he  should  be  bitten  was  evidence  to  go  to  the  jury  that  the 
dog  was  accustomed  to  bite  mankind.  Tms  evidence  of  scienter 
was  surely  of  the  most  shadowy  kind.  It  is  reasonable  to  think 
that  the  warning  was  inspired  by  the  knowledge,  not  that  the 
animal  was  accustomed  to  bite  mankind,  but  that  a  dog  was  an 
animal  which  was  apt  to  do  injury.  If  an  owner  were  to  be 
made  liable  whenever  he  had  given  warning  to  beware  of  the 
dog,  a  cautious  and  well-intentioned  owner  would  suffer  and  a 
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reckless  owner  who  did  not  care  whether  people  were  injured  or 
not  would  escape. 

It  has  been  said  that  the  fact  of  the  dog's  being  kept  on  the 
chain  in  the  daytime  was  strong  evidence  that  the  owner  knew 
him  to  be  dangerous  (Shearman,  sea  191).  In  Jones  v.  Perry  (2 
Esp.  48)  Lord  Kenyon  attached  much  weight  to  similar  evidence. 
(In  this  case  a  report  that  the  dog  had  before  been  bitten  by  a 
mad  do^  was  admitted  as  evidence  that  the  defendant  knew  him 
to  be  mischievous,  which  was  surely  spreading  the  net  of  evidence 
very  wide  indeed).  But  in  Beck  v.  Dvson  (4  Camp.  198)  Lord 
EUenborough  held  such  evidence  insufficient.  In  the  latter  case, 
it  has  been  remarked,  the  allegation  was  that  the  dog  had 
previously  attempted  to  bite,  and  this  allegation  would  not  be 
supported  by  the  above  evidence  (Shearman,  supra).  Why 
not  ?  If  the  above  evidence  were  evidence  of  the  dog*s  ferocious 
disposition,  it  would  be  evidence  in  support  of  an  allegation  that 
it  nad  attempted  to  bite.  Anything  that  is  evidence  of  a 
ferocious  disposition  is  good  evidence  in  support  of  an  allegation 
that  the  ammal  had  attempted  to  bite.  A  dog  that  is  ferocious 
is  very  likely  to  bite,  and  that  is  the  way  in  which  it  shows  its 
ferocity.  The  truth  is  Lord  EUenborough  rejected  the  evidence 
of  the  dog's  being  kept  on  the  chain  as  evidence  of  the  owner  s 
knowledge  that  the  dog  was  ferocious  simply  because  it  is  not 
evidence  of  that. 

Knowledge  of  the  servant  is  sometimes  knowledge  of  the  master. 
If,  for  example,  the  owner  of  a  dog  appoints  a  servant  to  keep  it, 
the  servants  knowledge  of  the  doe's  ferocious  disposition  is  the 
knowledge  of  the  master,  and  fixes  liability  upon  him  {Baldmin  v. 
CaseUa,  1872,  L.  R  7  Ex.  325).  In  this  case  the  animal  was  kept 
in  the  defendant's  stable,  and  the  defendant's  coachman  was 
appointed  to  keep  it.  The  coachman  knew  that  the  dog  was 
mischievoua  It  was  held  immaterial  whether  the  coachman  com- 
municated the  fact  to  his  master  or  not ;  his  knowledge  was  the 
knowledge  of  his  master.  "  It  appears  to  be  the  rule  of  law,"  said 
Baron  Bramwell,  "  that  the  possibility  of  loss  or  injury  arising  to 
others  from  things  which  are  likely  to  be  dangerous,  raises  on  the 
part  of  those  who  have  them  under  their  control  a  duty  to  inform 
themselves  about  them.  ...  So  all  dogs  may  be  mischievous ;  and 
therefore  a  man  who  keeps  a  dog  is  bound  either  to  have  it  under 
his  own  observation  and  inspection,  or,  if  not,  to  appoint  some  one 
under  whose  observation  and  inspection  it  may  be.  The  defendant 
has  appointed  his  coachman  to  that  duty ;  the  coachman  knew  of 
the  mischievous  propensities  of  the  dog ;  and  his  knowledge  is  the 
knowledge  of  his  master."  It  will  be  remarked  that  these  observa- 
tions extend  the  liability  far  beyond  what  is  embraced  in  the 
ordinary  doctrine  on  the  subject  They  imply  not  merely  that  the 
owner  is  liable  when  he  knows  that  the  dog  is  dangerous,  but  that 
he  is  bound  to  know  whether  it  is  dangerous  or  not 


UABILITT  FOB  DOGS.  525 

It  is  not  sufficient,  however,  that  the  ferocious  disposition  of  the 
animal  should  be  known  to  any  servant  of  the  owner ;  it  must  be 
a  servant  having  some  charge  or  control  over  the  dog  or  of  the 
place  where  the  dog  is  kept,  or  of  the  master's  business  or  affidrs ; 
and  either  whose  duty  it  is  to  inform  the  master,  or  whose  author- 
ity is  such  as  to  empower  him  to  put  the  dog  away.  In  StUea  v. 
Cardiff  Steam  Navigation  Company  (33  L.  jT  R  (Q.  B.),  310)  the 
plaintSSf  was  bitten  by  a  dog  belonging  to  the  defendants,  a  corpora- 
tion, which  was  chained  in  the  defen&nts'  yard,  in  a  place  in  which 
he  could  not  be  seen  by  the  plaintiff,  a  passer-by.  The  dog  had 
previously  bitten  a  person,  and  this  was  known  to  some  of  the 
servants  of  the  defenoants ;  but  those  servants  had  no  control  over 
the  affidrs  of  the  corporation,  or  control  over  the  dog.  It  was  con- 
tended that  the  defendants  being  a  corporation,  it  was  impossible 
that  they  could  have  knowledge  in  such  a  matter.  Of  course  this 
contention  failed  But  the  defendants  succeeded  on  the  ground 
that  there  was  no  evidence  that  they  had  knowledge  of  the  dog^s 
previous  attack.  ''It  would  have  been  sufficient  to  show  know- 
ledge of  the  manager  or  of  some  person  having  control  of  the  yard. 
I  had  some  doubt  whether  the  knowledge  must  not  be  brought 
home  to  some  person  who  kept  and  had  control  of  the  do^,  and 
had  power  to  put  an  end  to  his  keeping,  but  perhaps  it  womd  be 
enough  if  he  had  the  care  of  the  dog.  Here  the  persons  rather 
had  care  of  the  horses  "  {per  Crompton,  J.).  "  The  real  difficulty  still 
remains,''  the  difficulty  about  the  defendants  being  a  corporation 
having  been  disposed  of, ''  whether  these  were  persons  who  had  the 
control  of  the  yard,  or  of  the  dog,  or  of  the  business,  so  as  to  be 

J  roper  persons  to  receive  notice  for  the  company  "  (per  Blackburn, 
.).  Notice  of  the  mischievous  propensity  of  the  dog  ^ven  to  the 
wife  of  the  owner,  who  occasionally  attended  to  his  busmess,  which 
was  carried  on  upon  the  premises  where  the  dog  was  kept,  w€» 
held  to  be  some  evidence  of  scienter,  althoiigh  the  wife  had  not 
communicated  the  notice  to  the  husband  (wucbaan  v.  Johnson, 
36  L.  J.  (C.  P.),  153).  "  I  am  not  prepared  to  assent  to  the  proposi- 
tion that  notice  to  an  ordinary  servant,  or  even  to  a  wife,  would  in 
all  cases  be  sufficient  to  fix  the  husband  in  such  an  action  as  this 
with  knowledge  of  the  mischievous  propensity  of  the  dog;  but 
here  it  appears  that  the  wife  attended  to  the  business,  which  was 
carried  on  upon  the  premises  where  the  dog  was  kept,  and  that  a 
formal  complaint  as  to  that  do^  was  made  to  the  wife  when  on  the 

firemises  for  the  purpose  of  being  communicated  to  her  husband, 
t  may  be  that  this  is  but  slight  evidence  of  scienter,  but  the  only 
Juestion  is  whether  it  is  evidence  of  it.  I  think  it  is  "  (per  Bovill, 
/.J.).  We  do  not  think  the  evidence  here  wos  some  evidence  or 
slight  evidence  of  scienter.  It  was  complete  and  conclusive 
evidence  or  it  was  nothing.     The  circumstance  that  notice  was 

E'ven  to  the  wife  might  have  been  some  slight  evidence  of  actual 
lowledge  of  the  husband,  seeing  that  the  wife  would  be  likely  to 
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communicate  such  a  notice  to  her  husband  But  it  was  proved 
that  she  did  not  Consequently  if  knowledge  was  to  be  fixed  on 
the  husband  at  all,  it  was  by  holding  that,  considering  the  position 
the  wife  held  in  regard  to  the  management  of  the  business,  the 
knowledge  of  the  wife  was  the  knowledge  of  the  husband ;  and  the 
knowledge  of  the  wife  was  admitted.  Where  a  dog  in  a  public-house 
had  bitten  persons  to  the  knowledge  of  two  persons  behind  the  bar 
serving  customers,  to  whom  complaints  had  been  made,  but  who  had 
not  communicated  the  complaints  to  the  publican,  and  who  were  not 
shown  to  have  the  general  management  of  the  business,  it  was  held 
by  the  Court  of  Common  Pleas  (Coleridge,  C.J. ;  Keating,  J. ;  dm 
Brett,  J.)  that  there  was  evidence  of  scienter  to  go  to  the  jury. 
Mr.  Justice  Brett  in  stating  his  reasons  for  dissenting  said:  ''A 
barman  or  barmaid  has  no  more  to  do  with  the  general  mana^- 
ment  of  the  business  than  a  shopman  selling  goods  in  any  other 
shop.  A  manager  whose  knowledge  is  to  fix  the  proprietor  with 
knowledge  must  be  one  who  stands  in  the  place  of  the  master,  and 
to  whom  the  general  control  of  the  business  is  delegated  in  the 
master^s  absence.''  The  circumstances  of  this  case,  and  cases  of 
this  kind  are  cases  of  circumstances,  are  not  well  brought  out 
One  would  like  to  have  known  whether  there  was  any  person  who 
had  the  general  management,  or  whether  the  owner  of  the  estab- 
lishment  took  an  active  part  in  the  business  himself;  but  all  we 
are  told  is  that  it  was  not  proved  that  the  barmen  to  whom  the 
complaints  had  been  made  had  the  general  management  of  the  busi- 
ness. Surely  Mr.  Justice  Brett's  notion  is  not  a  reasonable  one, 
that  the  servant  whose  knowledge  is  to  fix  liability  on  the  master 
must  be  one  who  has  the  general  management  of  the  business.  It 
is  the  person  behind  the  counter  in  charge  of  what  is  the  only  part 
of  the  business  of  any  importance  to  the  outside  public,  viz.  the 
selling  of  liquor,  whom  the  public  naturally  take  as  representing 
the  publican,  and  to  whom  they  naturally  apply  if  they  have  any 
complaint  to  make.  It  may  be  that  he  has  nothing  to  do  with  the 
general  management  of  the  concern,  buying  liquor,  paying  taxes, 
and  80  on,  but  he  has  to  do  with  the  only  part  of  the  business  which 
brings  the  establishment  into  relation  with  the  general  public.  The 
men  whom  you  find  in  charge  behind  the  counter,  whether  they  have 
the  general  management  of  the  business  or  not,  are  the  people  in 
charge  of  the  shop,  and  the  men  in  charge  of  the  shop  are  the  men 
in  charge  of  the  dog  in  the  shop.  Of  course  if  a  manager  over  the 
men  engaged  in  drawing  beer  were  present,  the  complaint  would 
necessarily  require  to  be  made  to  him.  But  if  not,  a  complaint  is 
made  to  the  proper  person  if  it  is  made  to  the  person,  whoever  he 
is,  who  at  the  time  is  in  charge.  A  man  selling  beer  behind  the 
counter  of  a  public-house  is  in  a  diflferent  position  from  a  servant, 
as  in  StUea'  case,  in  a  large  establishment,  who  has  a  special  duty 
to  attend  to  and  to  that  alone,  and  which  duty  happens  to  be  one 
which  does  not  hold  him  out  to  the  public  as  representing  the 
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master,  or  one  which  gives  him  any  charge  over  or  control  of  the 

As  regards  the  ownership  of  a  dog,  possession  of  the  dog  is  pre- 
sumptive proof  of  ownership  and  consequent  liability.  But  a  person 
may  be  liable  for  the  acts  of  a  dog  wno  is  in  no  sense  the  legal 
owner.  One  who  harbours  a  dangerous  animal  on  his  premises  is 
liable  for  injuries  inflicted  by  it  while  on  or  near  these  premises 
just  as  much  as  if  he  were  its  owner.  Questions  of  some  mtricacy 
may  occur  as  to  liability  when  the  cmimal  at  the  time  of  the  injury 
is  not  in  the  personal  custody  of  the  owner  but  has  been  committed 
by  him  to  the  care  of  another.  (Of  course  we  are  not  speaking  of 
the  case  where  the  animal  is  in  the  custody  and  under  the  control  of 
a  servant  who  has  been  intrusted  with  the  custody  and  control  In 
such  a  case,  as  we  have  seen,  it  is  just  the  same  as  if  the  animal  were 
under  the  owner's  immediate  inspection  and  control.  The  acts  of  the 
servant,  the  representative  of  the  master,  are  the  acts  of  the  master, 
and  the  knowledge  of  the  servant  is  the  knowledge  of  the  master.) 
In  Cc/vtxjm  v.  Dcuzids  and  More  (Nov.  22, 1877,  6  Rettie,  241)  a 
doe  while  in  the  custody  of  two  persons,  not  the  owners,  attacked 
and  injured  a  man.  Both  the  owners  and  the  custodiers  were  aware 
that  the  dog  had  previously  injured  another  man.  The  custodiers 
having  knowledge  of  the  dog's  propensities  were  clearly  liable.  It 
was  urged  that  uie  owner  having  like  knowledge  was  liable  as  well 
The  Court  held  that  he  was  not  The  decision  by  no  means  bears 
out  the  idea  that  as  soon  as  an  owner  gives  the  custody  of  the  ani- 
mal to  another,  the  custodier  is  liable  and  the  owner  is  firee,  and 
this  will  appear  very  plain  when  the  circumstances  of  the  case, 
which  as  regards  the  custody  were  special,  are  explained  More, 
who  is  styled  the  owner,  was  foreman  to  the  other  defenders,  the 
Dalziels.  He  bargained  for  a  retriever  to  act  as  watch-dog.  The 
price  had  not  been  paid,  but  More  admitted  that  if  it  were  demanded 
he  was  bound  to  pay  it.  The  dog  was  chained  in  the  woodjanL 
At  the  time  of  the  accident  the  dog  had  been  away  from  the  wood- 
yard  for  six  weeks,  and  More  had  left  his  employers'  service.  In 
these  circumstances  it  is  clear  that  the  foreman  wc»  not  liable. 
The  animal  had  been  procured  for  the  purposes  of  the  other  defen- 
ders and  had  passed  entirely  out  of  his  custody.  In  this  case  the 
Lord  Justice-Clerk  (Moncreifi)  observed :  "  I  am  not  prepared  to 
lay  down  as  a  general  proposition  that  the  owner  of  a  dog  is  not 
to  be  held  liable  unless  the  dog  is  in  his  personal  custoay.  On 
the  contrary,  I  think  that  as  long  as  the  owner  retains  the 
substantial  control  over  its  custody,  it  is  of  no  consequence  whether 
he  exercises  that  control  by  himself  or  by  another.  He  is  respon- 
sible for  its  safe  keeping  to  the  public.  ...  I  am  therefore  not 
prepared  to  hold  that  if  a  man  keeps  a  dog  which  he  knows  ought 
not  to  go  at  large,  he  may  not  be  responsn)le.  But  this  must  not 
be  stretched  to  an  unreasonable  extent  If  one  commits  the  care 
of  such  an  animal  to  another  for  a  length  of  time,  and  for  his  own 
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behoof,  and  the  custodier  is  trustworthy  and  fully  aware  of  the 
precautions  necessary,  I  think  that  the  owner  is  not  liable"  It 
seems  to  us  that  the  liability  of  the  original  owner  depends  upon 
whether  the  animal  has  passed  beyond  his  control  or  not,  and  that 
is  a  question  of  fact.  If  it  has  passed  beyond  his  control,  it  does 
not  matter  whether  the  custodier  is  trustworthy  or  not ;  and  if  it 
has  not,  the  trustworthiness  of  the  custodier,  on  the  principle  of 
Burton  v.  Moorhead,  is  not  a  defence.  The  owner  must  take  the 
responsibility  of  the  custody  and  precautions  being  effectual  "  It 
is  a  nice  question,"  says  Mr.  Shearman  (sec.  197),  "  to  detennine 
how  far  the  notice  which  the  legal  owner  of  an  animal  has  of  its 
habits  is  to  be  imputed  to  other  persons  having  it  in  charge  and 
standing  in  the  position  of  the  owner  in  respect  to  third  persona. 
Against  one  who  unlawAiUy  takes  an  animal  the  case  is  clear. 
Having  unlawfully  assumed  the  position  of  an  owner  under  circum- 
stances which  by  his  own  fault  prevented  him  firom  knowing  the 
nature  of  the  ammal,  he  should  bear  all  the  burdens  and  be  cha^g^ 
with  the  knowledge  or  notice  chargeable  to  the  real  owner."  This 
last  case  is  clear  enough ;  but  as  regards  the  case  of  a  borrower,  it 
is  only  his  own  actual  knowledge  that  should  make  him  liable.  On 
the  principle  that  knowledge  is  required  to  make  one  liable  for  the 
acts  of  the  animal,  how  can  it  be  contended  that  he  is  liable  when 
in  point  of  fact  he  had  not  such  knowledge  ?  But  if  the  owner 
transfers  the  custody  of  an  animal  which  he  knows  to  be  dangerous 
without  communicating  his  knowledge,  and  mischief  ensues,  it  is 
he  who,  being  in  fault,  ought  to  be  responsible.  Mr.  Shearman 
draws  a  distinction  between  a  gratuitous  borrower  and  a  borrower 
for  hira  The  latter  has  a  right  to  have  information  of  the  quality  of 
the  article  let  on  hire,  and  a  claim  against  the  owner  if  any  damage 
results  from  that  information  not  being  communicated.  The 
borrower  for  hire,  says  Mr.  Shearman,  has  a  claim  over  the  lender, 
"  which  affords  some  ground  for  holding  him  responsible  for  the 
possession  of  the  information  to  which  he  has  thus  a  right"  But  if 
the  borrower  has  not  the  knowledge,  he  is  not  responsible  to  third 
persona  If  he  suffered  damacfe  himself,  he  would  have  a  claim 
against  the  lender.  And  surely  the  borrower  s  claim  against  the 
lender  affords  no  ground  of  hability  in  a  question  with  third 
persons.  The  claim  possibly  might  not  be  effectual  The  lender 
may  be  a  man  of  straw  from  whom  nothing  could  be  obtained  In 
a  question  with  third  persons,  the  relations  between  the  lender  and 
the  borrower  do  not  seem  of  any  importance. 

We  presume,  just  because  the  propensity  of  dogs  to  worry  sheep 
was  so  often  displayed,  and  the  common  law,  choosing  to  recognise 
a  dog  as  an  animal  of  an  entirely  peaceful  species,  was  powerless  to 
give  redress  to  the  owner  of  sheep  injured  by  a  dog  unless  he  was 
able  to  prove  that  the  owner  of  the  dog  was  aware  of  vicious  pro- 
pensities of  the  particular  animal,  it  was  found  necessary,  so  &r,  to 
regulate  the  matter  by  statute.     By  25  and  26  Vict  a  69,  sec.  I, 
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in  Ireland  the  owner  or  harbourer  of  a  dog  is  made  liable  in 
damages  for  injury  done  to  sheep  by  his  dog,  and  it  is  not  necessary 
for  the  person  claiming  damages  to  show  a  previous  mischievous 
propensity  in  the  animal  or  the  owner's  knowledge  of  it,  or  to 
prove  any  neglect  on  the  part  of  the  owner.  The  Act  28  and  29 
Vict  a  60,  makes  a  similar  regulation  for  England,  extending  the 
Uability,  however,  to  injuries  to  sheep  and  cattle.  A  similar  Act, 
the  26  and  27  Vict.  c.  100,  was  passed  for  Scotland.  It  provides 
that  in  an  action  of  damages  against  the  owner  of  a  dog  for  injury 
done  by  it  to  sheep  or  cattle,  it  shall  not  be  necessary  to  prove  a 
previous  propensity  in  such  dog  to  injure  sheep  or  cattle.  (The 
occupier  of  any  premises  where  the  dog  was  usually  kept  or  per- 
mitted to  live  or  remain  at  the  time  of  such  injury,  is  niade  liable 
as  the  owner,  unless  he  proves  he  was  not  the  owner,  and  that  the 
dog  was  kept  in  his  premises  without  his  knowledge  or  assent.) 
It  will  be  observed  that  the  terms  of  this  Scottish  Act  are  diflferent 
from  those  of  the  other  Acts.  It  does  not  say  it  shall  not  be 
necessary  to  prove  any  neglect  on  the  owner's  part  In  M'lTityre 
V.  Scott  (February  18,  1870,  8  Macph.  570)  the  question  was  raised 
whether  the  statute  changed  the  rule  that  fault  must  be  proved 
against  the  owner  of  the  dog  in  order  to  infer  his  liability  for 
damages.  It  was  not  necessary  to  decide  the  question,  it  being 
proved  that  intimation  had  been  made  to  the  effect  that  the  dog 
had  previously  worried  sheep,  after  which  intimation  the  dog 
had  been  allowed  to  go ,  about  loose.  But  the  Lord  President 
made  the  following  observations  on  the  meaning  and  intent  of  the 
statute :  "  The  next  question  is  whether  the  Act  26  and  27  Vict, 
cap.  100,  introduced  any  change  in  the  common  law  with  regard  to 
the  liability  of  the  owner  of  a  dog  in  a  case  of  this  kind.  I  must  say 
that  I  do  not  think  the  statute  deals  very  intelligibly  with  the 
matter.  I  have  no  doubt  that  the  intention  of  the  Legislature  was 
to  abrogate  the  law  laid  down  by  the  House  of  Lords  in  Fleeming  v. 
Orr  (2  Macq.  14),  and  to  make  the  owner  of  the  dog  liable  on  proof 
of  its  being  the  cause  of  the  mischief,  whether  there  be  proof  of 
fault  on  his  part  or  not,  but  certainly  that  is  not  very  satisfactorily 
declared  by  the  statute."  We  should  say  now,  taking  the  statute 
and  the  case  of  Burton  v.  Moorhead  together,  the  owner  of  a  dog 
would  be  liable  for  injury  caused  by  its  wonring  sheep  simply 
upon  proof  that  it  was  the  cause  of  the  mischief  Bv/rton'a  case 
is  to  the  effect  that  if  the  owner  has  knowledge  of  the  vicious 
propensity  of  the  animal  he  is  liable  for  any  damage  it  may 
afterwards  cause.  The  statute  makes  it  unnecessary  to  prove  any 
previous  vicious  propensity,  and  of  course  any  knowledge  of  vicious 
propensity.  It  is  not  necessary  to  prove  knowled^  of  a  propensity 
which  may  be  non-existent,  and  yet  its  non-existence  would  not 
free  the  owner  from  liability. 

"The  Dogs  Act,  1871,"  makes  for  the  protection  of  the  public 
certain  regulations  as  to  stray  and  dangerous  dogs.    Any  police 


530  NOTES  IN  THE  INNER  HOUSE. 

officer  or  constable  may  take  possession  of  any  dog  he  has  reason 
to  suppose  to  be  savage  or  dangerous  straying  on  any  highway,  and 
not  under  the  control  of  any  person,  and  may  detain  it  until  the  owner 
has  claimed  it  and  paid  all  expenses  incurred  by  reason  of  such  deten- 
tion. When  any  such  dog  has  been  detained  for  three  days  where 
the  owner  is  not  known,  or  five  where  he  is  known,  without  claim- 
ing it,  and  paying  all  expenses  incurred  by  its  detention,  the  chief 
officer  of  police  of  the  district  where  the  dog  was  foimd  may  cause 
the  dog  to  be  sold  or  destroyed  (sec.  1).  Any  court  of  sunomaiy 
jurisdiction  may  take  cognizance  of  a  complaint  that  a  dog  is 
dangerous  and  not  kept  under  proper  conto)l,  and  if  it  appears  to 
the  Court  that  such  dog  is  dangerous,  the  Court  may  make  a 
summary  order  directing  the  dog  to  be  kept  by  the  owner  under 
proper  control  or  destroyed.  Any  person  failing  to  comply  with 
such  order  is  liable  in  a  penalty  of  £1  for  every  day  during  which 
he  fails  to  comply  with  such  order  (sec.  2). 

The  General  Turnpike  Act  (1  and  2  Will.  IV,  c.  48)  provides 
(sec.  97)  a  penalty  not  exceeding  £5  if  the  driver  of  any  cart, 
waggon,  or  other  such  carnage  on  a  turnpike  road  allows  to  go  at 
large  any  dog  that  may  be  attending  him  or  his  waggon,  cart,  or 
other  such  carriage,  or  shall  not  chain  or  fiststen  the  same  to  such 
waggon,  cart,  or  carriage. 
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The  recent  decisions  present  some  points  of  interest  We  proceed 
to  notice  a  few  of  them. 

The  case  of  Henry  v.  Morrison  (March  19, 1881,  First  Division) 
related  to  the  competency  of  an  action  in  the  Court  of  Session, 
ad  factu/m  prcestandv/m,  being  for  the  delivery  of  articles  under 
the  value  of  £25.  The  pursuer  demanded  the  possession  of  fifteen 
1 0  U's  for  small  sums,  the  total  amounting  to  £16,  18a  6d  The 
defender  pleaded  that  the  action  was  incompetent  The  Lord 
Ordinary  (Adam)  repelled  this  plea,  holding  it  to  be  "clear  on 
the  authorities  that  where  the  action  is  solely  for  delivery  of  an 
article  of  property,  it  does  not  matter,  as  re^rds  the  competency 
of  the  action,  how  trivial  the  value  of  an  article  may  be,  and  such 
an  action  only'  becomes  incompetent  where  the  pursuer  himself 
estimates  the  pecuniary  value  to  him  of  the  article,  and  therefore 
of  the  action,  by  inserting  an  alternative  pecuniary  conclusion 
showing  that  the  value  of  the  action  is  under  £26." 

This  question  has  been  raised  in  a  number  of  cases.  In  CaiMTO^ 
V.  Smith  (February  24, 1857, 19  D.  517)  the  Court  were  asked  to 
ordain  the  defender  "  to  redeliver  to  the  pursuer  two  cows,  tiie  prt>- 
perty  of  the  pursuer,  or  otherwise  to  make  payment  to  the  pursuer 
of  the  sum  of  £15,  6s.,  being  the  price  of  said  two  cows."    Here  it 
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was  held  that  the  conclusion  for  the  price  of  the  cows  fixed  at 
£15,  6a  was  the  real  ground  of  action,  "not  to  be  overcome  or  its 
consequences  overruled  by  throwing  in  an  alternative  conclusion 
for  delivery  of  the  subjects."  This  case  may  be  compared  with 
that  of  Purves  v.  Brock  (July  9,  1867,  5  Macph.  1003),  m  which  a 
petition  for  delivery  of  a  tup  stated  by  the  petitioner  to  have  been 

furchased  for  £3,  6s.,  was  held  competent  in  the  Court  of  Session. 
n  giving  judgment  the  Lord  President  said :  "  The  price  that  is 
paid  for  an  article  sought  to  be  recovered  cannot  conclusively  fix 
the  value  of  it.  It  may  be  of  much  greater  value.  It  may  be  of 
much  greater  value  to  the  possessor,  because  its  value  to  him  may 
be  enhanced  by  circumstances  which  do  not  affect  others,  and 
therefore  the  mention  of  the  price  paid  for  the  tup  does  not  prove 
that  the  cause  is  under  the  value  of  £25."  The  cases  of  the 
Shotts  Iron  Company  v.  Kerr  (December  6,  1871,  10  MacpL  195), 
decided  by  the  Second  Division,  and  of  Aberdeen  v.  Wilson  (10 
Macph.  971),  a  decision  of  a  majority  of  the  whole  Court,  have 
rendered  it  clear  that  even  where  there  is  an  alternative  conclusion 
for  a  sum  under  £25,  this  will  not  render  the  action  incompetent 
provided  that  the  value  is  not  definitely  fixed.  This  can  be 
avoided  by  the  addition  of  the  words, ''  or  such  other  sum  as  shall 
be  ascertained  to  be  the  price  or  value."  * 

The  Lord  President  considered  this  case  of  Henry  v.  Morrison  a 
very  clear  one.  "  The  value,"  he  observed,  "  may  fisu:  exceed  the 
sum  contained  in  these  I O  U's,  delivery  of  which  is  sought,  and 
the  real  object  of  the  action  may  be  something  quite  different  firom 
the  recovery  of  the  money.  The  object,  for  mstance,  might  be  to 
vindicate  the  pursuer's  character  in  an  action  not  now  before  us, 
or  to  prove  that  the  documents  were  forged,  or  by  the  signature 
upon  tnem  to  prove  the  forgery  of  some  writing  not  now  in  Court. 
The  pursuer  is  not  bound  to  disclose  his  object ;  if  he  can  instruct 
that  the  documents  are  his  property  he  is  entitled  to  have  delivery 
of  them,  and  it  is  no  matter  what  the  value  of  the  sum  contained 
in  them  may  be."  And  Lord  Deas :  "  I  should  not  be  prepared  to 
hold  an  action  for  delivery  of  a  crooked  bawbee  incompetent.  The 
bawbee  may  have  a  value  fer  greater  than  the  mere  coin — ^for 
instance,  there  might  have  been  a  private  marriage,  and  that  the 
pledge  of  it."  It  may  therefore  be  now  laid  down  as  settled  law 
that  all  actions  for  ad  factum  prcestandum  may  be  appealed  to  or 
originated  in  the  Court  of  Session  unless  the  pursuer  has  done, 
what  he  is  not  bound  to  do,  fixed  the  value  of  the  act  which  he 
seeks  to  have  performed  at  a  sum  which  does  not  exceed  £25.  If 
the  pursuer  in  Henry's  case  had  inserted  an  alternative  conclusion 
for  payment  of  £16,  18s.  6d.,  or  if  in  the  imaginary  case  suggested 
by  JLord  Deas  there  had  been  a  request  for  an  ordinary  hali^nny 
failing  delivery  of  the  crooked  bawbee,  then  the  principle  laid 
down  in  Cameron  v.  Smith  would  apply.  It  was  not  long  before 
the  Court  had  an  opportunity  of  makmg  this  perfectly  clear,  for  on 
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May  14,  1881,  the  same  question  was  again  raised  before  the  First 
Division  in  Singer  Manufacturing  Company  v.  Jessiman,  an  appeal 
from  the  Sheriff  Court  of  Aberdeen.  It  was  a  petition  to  ordain 
delivery  of  a  sewing-machine,  and  failing  delivery,  to  grant  decree 
for  £6,  10s.  "as  the  value  of  the  said  machine."  The  appeal  was 
of  course  held  to  be  incompetent  "In  the  case  of  Aberdeen  v. 
Wilson"  remarked  the  President,  " the  conclusion  was  for  delivery 
of  an  article,  or  &iling  delivery,  for  payment  of  a  sum  of  money  or 
'  such  other  sum  as  shall  be  ascertained  to  be  the  true  value'  It 
was  on  these  words  that  the  judgment  of  the  majority  of  the  Court 
was  rested."  While  Lord  Deas  said, "  The  value  of  the  cause  is  the 
determining  principle  The  value  here  is  expressly  fixed  by  the 
conclusion  of  the  action." 

We  merely  note  the  &ct  that  in  Brady  v.  Watson  (March  15, 
1881,  First  Division)  the  Court  have  expressed  an  opinion 
un£Bkvourable  to  that  class  of  fees  known  as  refreshers  (per  the 
Lord  President):  "The  mere  &ct  that  a  case  has  extended  over 
more  than  one  day  is  no  reason  why  an  additional  fee  should  be 
sent" 

The  case  of  Mullen  v.  White  (May  13, 1881,  Second  Division)  is 
a  singular  one,  relating  to  the  limits  of  a  wife's  prcepositura  and 
liability  of  her  husband  for  her  malicious  acts.  It  was  an  action 
of  damages  for  wrongous  apprehension  and  incarceration  which  the 

Sursuer  alleged  proceeded  on  information  given  by  the  wife  of  the 
efender  "  acting  for  him  and  with  his  authority  in  the  couise  of 
the  management  of  his  business,  and  within  the  scope  and  in 
accordance  with  the  mandate  or  authority  under  which  she  was 
appointed  to  act  as  his  representative."  The  pursuer  had  been  a 
saleswoman  in  the  defender's  service,  mana^d  in  his  absence  bv 
his  wife.  She  was  accused  of  thefb,  and  tried  upon  this  charge, 
when  she  was  foimd  not  guilty.  The  main  question  argued  appears 
to  have  been  whether  the  defender  was  responsible  for  the  act  of 
his  wife  on  the  ground  that  he  had  devolved  on  her  the  general 
management  of  his  business.  Both  the  Lord  Ordinary  and  the 
Inner  House  answered  this  question  in  the  negative.  "  I  do  not 
see,"  remarked  Lord  Young,  "  how  the  rule  that  a  man  is  respon- 
sible for  what  is  done  in  the  course  of  his  business  could  be  appli- 
cable to  malicious  accusation  of  a  crime.  That  is  not  a  matter 
of  busiaess  at  all,  like  the  granting  of  an  obligation  in  the  course 
of  business.  The  oidy  case  cited  bearing  on  the  point  was  in  thai; 
category." 

To  what  extent  one  may  go  in  spelling  a  libel  out  of  the  terms 
of  a  writing  was  the  question  raised  m  the  case  of  Brydon  v. 
Brechin  (May  17, 1881,  First  Division>  A.  in  a  letter  to  R  com- 
plained of  her  having  gone  to  reside  with  0.,  "  who  in  days  gone 
past  has  not  been  your  best  friend,  but  the  opposite,"  and  hoped 
to  hear  of  different  behaviour,  "  and  not  going  under  the  roof  of 
uny  one  but  the  one  you  should,  viz,  your  mother,  (nr  go  to  some 
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place  where  drink  and  your  present  companions  won't  get  near 
you,  so  that  temptation  will  be  out  of  your  way."  It  was  said 
that  this  was  a  slander  upon  the  character  of  C,  and  of  her  house, 
and  the  Lord  Ordinary  allowed  the  issue  whether  the  letter  "  falsely 
and  calumniously  represented  that  the  pursuers  [C.  and  her  husband] 
were  keepers  of  a  house  of  disreputable  character  where  loose  and 
immoral  people  were  allowed  to  associate  with  each  other,  and 
where  B.  would  find  drunken  and  profligate  companions."  But 
the  Inner  House  did  not  consider  the  case  relevant  to  go  to  a  jury, 
beiag  of  opinion  that  if  any  one  was  slandered  it  was  B.,  who  had 
brought  no  action.  The  Lord  President  said, "  Some  innuendos  are 
so  unreasonable  and  forced  that  we  cannot  allow  them  to  go  before 
^  JU17 '"  £^<1  Lord  Deas  held  the  sting  of  the  innuendo  in  this  case 
to  be  quite  extravagant.  The  case  may  be  compared  with  that  of 
Broomfidd  v.  Greig  (March  10, 1868,  6  Macph.  563). 

In  Croon  v.  VaUance  (May  18, 1881,  Second  Division)  the  Court 
have  reversed  what  appear  to  be  rather  extraordinary  judgments 
of  the  SheriflF  and  SheriflF-Substitute  (Hallard)  of  Midlothian. 
In  M'Bey  v.  Gardiner  (June  22,  1858,  20  D.  1151)  it  was 
decided  that  the  purchaser  of  a  horse  who  objected  to  it  as  unsound 
was  barred  firom  seeking  repayment  of  the  price,  because  he  had 
&iled  to  keep  or  place  the  animal  in  neutral  custody^  and  delayed 
to  bring  his  action.  In  CroarCs  case  it  was  the  seller  who  was 
suing  for  the  price,  and  he  had  not  only  failed  to  make  provision  for 
the  neutral  custody  of  a  mare  which  had  been  returned  to  him, 
but  he  had  actually  worked  her  to  his  own  profit  The  principle 
of  M'Bey  v.  Oardiner  seemed  very  clearly  to  apply ;  but,  neverthe- 
less, Sheriff  Davidson  foimd  ''  that  as  the  pursuer  had  not  said  or 
done  anything  to  show  that  he  accepted  back  the  mare,  but,  on 
the  contrary,  nad  insisted  throughout  on  his  rights  as  seller,  he  was 
entitled  to  recover  the  stipulated  price."  It  is  this  decision  which 
the  Second  Division  have  now  overturned.  The  pursuer,  accord- 
ing to  Lord  Young,  was  not  "  entitled  to  take  these  two  courses 
at  once — to  raise  this  action  and  to  use  the  animal  as  his  own." 

In  the  case  of  Marshall  v.  Marshall  (May  20,  1881,  Second 
Division)  the  Court  have  given  a  judgment  which  must  meet  with 
the  approval  of  every  person  interested  in  the  morality  of  the 
country.  The  pursuer  here  sought  to  be  divorced  ifirom  his  wife. 
She  had  been  a  woman  of  improper  character,  and  their  marriage 
proved  an  unhappy  one.  Being  about  to  separate  for  some  time, 
the  pursuer,  in  answer  to  an  application  for  money,  told  the  de- 
fender to  return  to  her  former  life.  She  seems  to  have  followed  the 
brutal  advice  thus  given,  whereupon  the  present  action  was  brought. 
But  the  Court  held  that  a  divorce  was  barred  by  the  conduct  of 
the  pursuer  himself,  which  in  their  opinion  amounted  to  le7U)cinwm. 
As  Lord  Young  remarked,  "  a  divorce  is  not  granted  because  of  the 
sin  of  the  husband  or  wife,  as  the  case  may  be.  No  doubt  the 
sin  of  the  one  or  the  other  is  a  necessary  condition  of  divorce,  but 
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it  is  not  a  punishment  to  tlie"euilty  party,  but  a  remedy  to  the 
injured.  Now  can  any  one  say  that  the  pursuer  here  is  an  injured 
party  ? "  This  decision  may  seem  to  go  fiirther  than  previous 
authorities  would  warrant.  The  husband  had  not  himself  done 
anything  to  endanger  his  wife's  virtue.  It  could  not  be  said  that 
he  had  deserted  her  in  order  that  she  might  give  way  to  temptation. 
Nor  was  she  absolutely  destitute  of  the  means  of  support.  He 
had,  it  might  be  ui^d,  merely  made  a  coarse  remark.  But  the 
judgment  is  really  quite  consistent  with  the  principles  laid  down  by 
Lord  Justice-Clerk  Inglis  in  Wemyse  v.  Wemyes  (March  20,  1866. 
4  Macph.  662) :  "  It  is  not  necessary  to  define  lenocinium  precisely. 
It  is  safer  to  keep  to  general  description ;  but  I  may  say  that  T 
have  not  the  least  doubt  that  when  a  husband  is  accessory  to  the 
crime  of  adultery  by  his  wife,  or  is  participant  in  the  crime,  or  is 
the  direct  occasion  of  her  lapse  from  virtue,  he  will  be  obnoxious 
to  the  plea  of  lenociniwm." 

One  or  two  other  recent  consistorial  cases  may  be  noticed. 
In  Winchcombe  v.  Winchcombe  (May  26,  1881,  Second  Division)  a 
wife  who  had  been  for  ten  yoars  deserted  by  her  husband  was 
found  entitled  to  divorce,  although  she  admitted  that  in  con- 
sequence of  his  conduct  towards  her  she  was  unwilling  to  adhere 
to  him  both  at  the  date  of  desertion  and  at  that  of  the  actioa 
The  Lord  Ordinary  (Adam)  refused  decree  of  divorce.  Prior  to 
the  Conjugal  Rights  Act  the  pursuer  would  have  required  to  take 
active  steps  to  compel  her  husDaod  to  adhere.  These,  he  thought. 
she  could  not  consistently  with  her  frame  of  mind  have  taien. 
While  the  Conjugal  Rights  Act  had  altered  the  procedure,  it  still 
remained  necessary  that  there  should  be  a  willingness  to  adhere. 
or  rather  a  desire  for  adherence,  on  the  part  of  the  pursuer  of  such 
action.  The  view  taken  by  his  Lordship  led,  as  he  himself  poini«<i 
out,  to  this  anomaly,  that  when  a  wife  had  been  not  only  deserte<I 
but  ill-used,  she  is  in  a  worse  position  than  one  who  has  been 

merely  desCTted.     In  reversing  thf"  •■■■' '  "*"  ' — '  *'^ —  *'"' 

Lord  Justice-Clerk  pointed  out  tha 
to  desert  his  wife,  however  m&licioi 
when  an  action  of  divorce  was  ratse< 
adhere,  the  result  of  which  must  b< 
or  rejects,  her  action  for  divorce  is  It 
kw.'* 

In  Stevens  v.  Stevens  (June  23,  18 
Division,  the  positions  of  parties  we 
sought  to  divorce  the  wife  upon  thi 
him  for  more  than  four  years, 
divorce ;  but  the  Inner  House  revt 
a  reasonable  excuse  for  her  absence 
to  use  violence  towards  her.  Lord 
where  a  wife  might  not  be  able  to 
and  aliment,  she  might  succeed  in 
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was  a  good  excuse  for  her  absence  from  her  husband's  house ;  that, 
in  &ct,  her  desertion  was  not  wilful :  "  There  may,  I  think,  be 
reasonable  cause  for  a  wife's  absence  short  of  what  would  warrant 
this  Court  in  granting  a  judicial  separation." 

The  consistorial  question  raised  by  the  Lord  Ordinary's  note  in 
Carswdl  v.  Carswell  (July  5,  1881,  Second  Divisioif)  is  an  interest- 
ing one.  A  domiciled  Canadian,  married  in  Canaoa,  was  deserted 
in  that  country  for  four  years  by  his  wife.  He  then  came  to  Scot- 
land, and  haTmg  acquired  a  domicile  here,  sought  a  divorce  upon 
the  ground  of  desertion.  It  was  held  that  he  had  acquired  a 
domicile  in  Scotland  for  his  wife  as  well  as  for  himself,  and  decree 
of  divorce  was  granted.  Efforts  had  been  made  to  find  the  defender, 
but  she  did  not  appear,  and  possibly  did  not  know  of  the  action. 
The  Lord  Ordinaiy  (Lee)  reported  the  case  to  the  Inner  House, 
he  himself  being  (usposed  to  dismiss  it.  The  Lord  Justice-Clerk 
admitted  that  he  had  come  to  a  conclusion  favourable  to  the 
pursuer  with  very  considerable  difficulty,  for  he  was  of  opinion  that 
"it  is  not  in  every  case  we  should  hold  that  the  wifes  domicile 
follows  that  of  the  husband."  The  absence  of  the  wife  and  the 
wilful  nature  of  her  desertion  seem  to  have  weighed  much  with 
him.  The  concurring  judges  apparently  found  the  case  an  easier 
one. 

In  Clark  v.  Clark  (May  21,  1881,  First  Division)  the  question 
related  to  a  provision  for  a  wife  separated  from  her  husbaiid,  and 
involved  the  interpretation  of  a  clause  in  the  "  Conjugal  Rights 
Act."  Under  the  16th  section  of  that  Act  if  a  married  woman 
succeeds  or  acquires  right  to  property  by  donation  or  bequest,  her 
husband  or  his  creditors,  before  taking  possession  of  it,  must  make 
a  reasonable  provision  for  her  if  a  claim  therefor  be  made  on  her 
behalf;  but  if  before  this  claim  is  made,  complete  and  lawful 
possession  has  been  obtained  by  her  husband  or  his  creditors  of 
the  property  in  question,  then  this  section  does  not  apply.  Here 
the  father  of  the  wife  had,  stante  matrimonio,  given  to  her  a  sum  of 
money  which  had  subsequently  been  invested  in  the  purchase  of 
heritable  property,  the  disposition  being  taken  in  favour  of  the 
wife  while  the  husband  received  the  rents.  After  the  separation 
of  the  spouses  the  husband  claimed  the  property  as  being  a  donation, 
while  tne  wife  sought  to  retain  it  as  a  reasonable  provision  for 
herself.  In  the  practical  result  the  judgment  of  the  Ix)rd  Ordinary 
(Adam)  and  that  of  the  Inner  House  were  the  same ;  but  while 
the  former  held  that  the  money  originally  paid  for  the  property 
belonged  to  the  husband,  and  that  therefore  the  Act  did  not  apply, 
the  latter  considered  that  the  Act  did  operate  in  such  a  case.  "  I 
am  not  able,"  observed  the  Lord  President,  "  to  agree  with  his  Lord- 
ship. It  seems  to  me  that  if  the  16th  section  did  not  apply  to 
anything  which  was  in  law  the  property  of  the  husband,  it  would 
be  entirely  futile  in  its  effect.  The  section  applies  only  to  property 
which  is  in  law  the  property  of  the  husband."     With  reference  to 
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the  question,  what  is  complete  and  lawful  possession,  he  remarked: 
"  It  is  quite  clear  that  the  complete  and  lawful  possession  in  the 
sense  of  the  statute  means  something  more  than  a  good  title.  It 
means  that  that  property  must  be  under  the  control,  and  in  the 
actual,  and  not  merely  in  the  constructive,  possession  of  the  husband" 

We  turn  now  to  some  cases  relating  to  questions  of  process.    The 
case  of  Scott  Compcmy  v.  Wood  (May  27,  1881,  First  Division) 
has  decided  that  in  appeals  under  the  170th  section  of  the  Bank- 
ruptcy Act,  the  functions  of  the  Lord  Ordinary  on  the  Bills  are  at 
an  end  with  the  vacation,  even  although  he  may  have  taken  certain 
steps  in  the  procedure,  as,  for  example,  remitting  to  the  Accountant 
in  Bankruptcy  to  report     The  point  has  indeed  been  already  dealt 
with  in  the  previous  case  of  Orant  v.  Wilson  (December  1, 1859, 
22  D.  51).     A  summary  petition  to  enforce  the  rule  of  an  invest- 
ment society  in  virtue  of  which  the  society,  in   certain  circum- 
stances, is  entitled  to  seize  heritable  subjects  disponed  to  them  in 
security  for  advances  made  to  a  member  is  not  competent  in  the 
Sheriff  C!ourt  (Scottish  Property  InveatmerU  Building  Society 
V.  Home,  May  31,  1881,  First  Division).     The  difference  between 
jbhis  case  and  that  of  Wyllie  v.  Heintahle  Security  Investment 
Association  (December  22,  1871,  10  Macph.  253)  seems  to  be  that 
while  in  the  earlier  case  there  was  merely  a  bond  and  dispositions 
in  security,  here  the  pursuers  held  an  ex  facie  absolute  disposition. 
Hence  they  argued  tnat  the  defender  s  possession  was  precarious, 
and  rendered  him  liable  to  summary  evictioiL   But  by  the  rules  of  the 
society  it  was  obvious  that  the  title  was  in  reality  merely  a  security 
for  advances  made,  hence  the  Court  held  that  before  eviction  could 
follow  the  forfeiture  must  be  established,  and  that  no  society  could 
by  the  terms  of  its  private  rules  affect  the  ordinary  law  applicable 
to  diligence.     The  question  of  the  heritable  jurisdiction  of  the 
Sheriff  does  not  seem  to  have  entered  into  the  debate,  and  Lord 
Deas  was  disposed  to  view  the  case  in  the  same  light  "as  if  it 
applied  to  some  objection  brought  in  this  Court,"  the  value  of  the 
property  being  under  £1000.     A  very  important  question  has  been 
decided  in  the  case  of  Marr  Jk  Sons  v.  Liitdsay  (June  4,  1881, 
First  Division),  viz.  whether  it  is  competent  to  appeal  against  the 
judgment  of  the  Sheriff  refusing  sequestration-     The  Act  aajs 
notning  about  it,  but  it  provides  (sec.  31)  that  the  deliverance 
awarding  sequestration  shall  not  be  subject  to  review,  and  it  pro- 
vides for  appeals  against  the  interlocutors  of  the   Sheriff  after 
sequestration  has  been  awarded.     It  might  therefore  be  contended 
that  by  implication  there   was  no   appeal  against   a  refusal  to 
sequestrate,  concerning  which  the  Act  maintains  a  consistent  silence. 
The  Court,  however,  have  gone  upon  the  broad  groimd  that  the 
constitutional  right  of  appeal  is  not  to  be  lost  in  any  such  ne^tive 
way.      "  The  general  rine,"  as  is  pointed  out  by  the  Lord  Pre- 
sident, "  is  that  the  right  of  appeal  cannot  be  taken  away  except  bv 

TOSS  words."     And  his  Lordship  points  out  that  to  hold  other- 
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wise  would  in  this  class  of  cases  be  mischievous.  A  fresh  petition 
brought  into  the  Court  of  Session  would  not  be  so  advantageous  to 
the  petitioner  as  an  appeal.  ''  The  Sheriff  here  not  only  re&ses  the 
remedy  which  the  petitioner  asks  for,  but  finds  him  liable  in 
expenses.  It  is  no  redress  against  that  to  allow  him  to  come  into 
this  Court  with  a  fresh  petition,  for  he  could  not  recover  these 
expenses  by  such  a  process.  But  what  is  more  important,  the 
creditor  of  the  bankrupt  generally  would  be  deprived  of  the 
advantage  of  the  first  deliverance  of  the  Sheriff,  and  this  difficulty 
also  could  not  be  got  rid  of  by  another  application  in  this  Court" 

In  Tennents  v.  Romanes  (June  22,  1881,  First  Division)  an 
unsuccessAil  litigant  in  the  Sheriff  Court  who  had  not  appealed 
against  the  judgment  of  the  Sheriff  upon  the  merits  which  had 
been  extracted,  sought  afterwards  by  appealing  the  decree  for  the 
taxed  amount  of  expenses  to  bring  the  merits  of  the  case  before 
the  Court  of  Session.  It  was  however  held  that  neither  inter- 
locutor could  be  competently  appealed,  because  the  first  had  been 
extracted,  and  the  second  dealt  only  with  expenses.  Under  the 
32nd  section  of  the  Sheriff  Court  Act  of  1876  the  competency  of 
extracting  a  judgment  in  the  Sheriff  Court  before  the  proceedings 
are  at  an  end  was  considered  to  be  put  beyond  doubt.  Lord  Deas 
said,  **  I  think  this  extract  was  competent  and  proper,  and  I  have 
always  had  the  opinion  that  a  decree  for  expenses  is  not  subject  to 
appeal."  It  is  a  rule  that  except  in  special  cases  a  char^  for 
copies  of  the  evidence  sent  to  counsel  to  prepare  for  the  debate 
will  not  be  allowed.  The  case  of  Poivrie  v.  Louis  (June  25,  1881, 
First  Division)  is  an  illustration  of  the  kind  of  exception  which  the 
Court  will  allow  to  this  rule.  The  Lord  Ordinary  had  intimated 
his  intention  of  hearing  the  debate  after  an  approaching  Christ- 
mas vacation,  but  the  speeches  were  not  made  until  about  two 
months  after  the  proof  had  been  closed,  and  thus  before  another 
judge.  A  charge  to  the  extent  of  one  copy  was  allowed.  "  Putting 
these  &cts  together,"  said  the  Lord  President,  "  the  lapse  of  time 
and  the  change  of  judge,  I  think  this  may  be  held  to  be  such  an 
exceptional  case  as  was  contemplated  in  Birrell  v.  Beveridge,  But 
it  was  not  necessary  that  more  than  one  copy  of  the  evidence 
should  be  made,  viz.  for  the  use  of  that  counsel  who  was  to  address 
the  Lord  Ordinal^  upon  the  proof"  In  Macdonald  v.  Macdonald 
(July  19,  1881,  First  Division)  the  Court  have  recognised  the  com- 
petency of  a  petition  for  the  restriction  of  the  amount  of  aliment 
It  was  at  the  instance  of  a  husband  imprisoned  by  his  wife,  and  he 
craved  leave  to  prove  that  his  circumstances  did  not  admit  of  his 
alimenting  her  at  the  same  rate  of  aliment  which  had  been 
decerned  for.  The  ordinary  practice  has  been  in  such  cases  to 
proceed  by  way  of  suspension,  as  is  recognised  by  the  Lord 
President  in  his  remarks,  but  going  upon  the  old  case  of  Mac- 
lachlan  v.  Campbell  (May  25, 1809,  F.  C),  his  Lordship  was  inclined 
to  hold  a  petition  competent. 
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That  a  man  may  incur  a  liability  more  extensive  than  he 
intended  and  was  arranged  between  him  and  the  person  to  whom 
he  hands  the  bill  by  putting  his  name  to  a  blank  bill,  and  that  the 
rule  which  makes  a  bill  void  even  at  common  law  if  after  issue  an 
alteration  is  made  in  a  material  part,  is  subject  to  the  limitation 
that  when  the  bill  has  been  so  carelessly  written  as  to  allow 
of  an  interpolation  being  made  so  as  to  increase  the  amount  with- 
out being  liable  to  detection,  the  bill  is  good  for  the  increased 
amount  in  the  hands  of  a  bond  fide  holder  for  value,  are  settled 
rules  of  law.  The  principle,  however,  on  which  these  rules  depend 
has  been  variously,  and,  as  it  seems  to  us,  sometimes  wrongly,  stated 
We  shall  consider  what  these  rules  are,  and  what  is  the  real  prin- 
ciple on  which  they  rest. 

The  rule  as  to  acceptances  and  indorsations  of  blank  bills  cannot 
be  better  stated  than  in  the  words  of  the  Court  in  Foster  v. 
McLcKinTwn  (L  R.  4  C.  P.  704):  "If  a  man  write  his  namt- 
across  the  back  of  a  blank  bill  stamp  and  part  with  it,  and  the 
paper  is  afterwards  improperly  filled  up,  he  is  liable  as  indorser. 
If  he  write  it  across  the  face  of  the  bill,  he  is  liable  as  acceptor, 
when  the  instrument  has  once  passed  into  the  hands  of  an  innocent 
indorsee  for  value  before  maturity,  and  liable  to  the  extent  of  anv 
sum  which  the  stamp  will  cover."    In  the  United  States,  where 
there  is  no  stamp,  the  amount  for  which  the  blank  may  be  filled 
up  is  unlimited  (Byles  on  Bills,  twelfth  edition,  188).     It  has  been 
usual,  as  we  shall  see  when  we  come  to  a  detailed  exposition  of  the 
cases,  to  explain  this  on  the  sround  that  by  signing  such  a  paper 
the  person  signing  gives  an  implied  mandate  to  ml  up  with  any 
sum  the  stamp  will  cover,  or  any  sum  whatever  when  there  is  no 
stamp.     Whatever  may  be  the  real  principle,  clearly  it  is  not  this 
The  last  illustration — ^the  case  where  there  is  no  stamp,  which  is 
a  logical  consequence  of  the  principle — shows  its  absurdity.    Nu 
human  being  in  signing  a  paper  intends  to  make  himself  liable  to 
an  unlimited  amount — ^to  the  whole  extent  of  his  fortune,  or  more 
than  the  whole  extent  of  his  fortune.    If  one  si^ns  a  bill  ihe  stamp 
of  which  will  cover  £100,  and  in  parting  with  it  says  that  the  sum 
to  be  filled  in  is  £10,  it  cannot  be  said  that  there  is  an  implied 
mandate  to  fill  it  in  with  £100.     On  the  contrary,  there  is  an  ex- 
press injunction  not  to  do  so.    Besides,  if  there  were  such  a  tacit 
mandate,  the  acceptor  would  be  liable  to  the  full  extent  even  to 
the  person  to  whom  he  has  handed  the  bill,  while,  in  bd,  he  is 
liable  only  to  a  bond  fide  holder  to  the  extent  for  which  value  has 
been  given. 

The  true  ground  of  liability,  it  appears  to  us,  is  just  this,  that 
the  acceptor  has  been  in  fault,  has  been  negligent,  and  in  a  ques- 
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»ion  with  an  innocent  third  party  he  must  bear  the  consequences 
of  his  &ult  The  case  is  an  illustration  of  the  broad  general 
principle  that  when  of  two  innocent  parties  one  or  other  must 
suffer  from  the  fraud  of  a  third  party,  the  one  who  must  bear  the 
loss  is  he  who  has  been  in  fault,  and  whose  &ult  has  given  occasion 
to  the  loss.  A  person  who,  intending  to  accept  a  bilffor  £10,  signs 
a  blank  paper  bearing  a  stamp  that  will  cover  £100,  gives  an 
opportunity  to  the  person  to  whom  he  parts  with  the  bill  to  per- 
petrate a  fraud ;  and  if  a  third  party,  acting  in  good  faith,  gives 
value  for  the  bill  filled  up  to  the  full  amount  of  £100,  the  acceptor 
must  suffer,  not  the  holder. 

In  SchuUtz  V.  AaUey  (2  Bing.  N.  C.  544)  the  liability  which  an 
acceptor  incurs  by  signing  a  blank  bill  was  carried  so  far  as  to  make 
Iiim  responsible  to  the  amount  the  stamp  will  cover  not  only  when 
the  bill  had  been  received  by  a  third  party  acting  in  bond  fide,  but 
when  it  had  been  drawn  by  a  third  party.  This  case  was  referred 
to  by  Mr.  Justice  Crompton  in  a  later  case,  reported  in  2  L.  J.  Rep. 
(Q.  B.),  293,  as  one  which  went  to  the  utmost  extent  of  the  law. 
In  the  United  States  it  has  even  been  held  that  if  the  blank  paper 
comes  into  the  hands  of  a  holder  without  notice,  he  may  fill  up 
the  blank  with  a  larger  sum  than  the  original  holder  was  author- 
ized to  insert  (Byles  on  Bills,  188),  which  is  carrying  the  liability 
to  a  preposterous  extent,  although  it  is  a  logical  consequence  of  the 
erroneous  principle  of  tacit  mandate.  If  the  true  pnnciple  appli- 
cable to  this  class  of  cases  be  that  the  acceptor  must  bear  a  loss 
to  which  his  own  negligence  has  given  occasion,  this  ruling  is  not 
supportable.  The  acceptor  has  not  been  solely  to  blame.  There 
has  been  negligence,  at  the  very  least,  on  the  part  of  the  third 
party.  Receiving  a  blank  bill,  he  has  been  put  on  his  guard,  and 
ought  to  have  inquired  of  the  acceptor  what  was  the  true  amount 
of  the  obligation. 

Another  consequence  of  the  doctrine  as  to  the  liability  incurred 
by  accepting  a  bill  in  blank  is  that  the  acceptor  is  liable  to  a  band 
fide  onerous  indorsee,  in  whatever  name  the  bill  has  been  drawn  and 
indorsed  by  the  original  holder.  In  LoTidon  is  SoiUh-Westem 
Bank  V.  Wentworih  (L.  R  5  Exch.  Div.  96)  the  liability  of  an 
acceptor  in  the  case  of  what  was  really  a  forged  indorsement  arose 
in  a  peculiar  set  of  circumstancea  The  defendant  Wentworth  had 
gone  to  an  advertising  money-lender,  who  undertook  to  procure  for 
nim  a  loan  of  £400  on  getting  a  bill  for  £500.  On  the  faith  of  this 
the  defendant  gave  the  money-lender  a  blank  acceptance  on  a  paper 
bearing  a  stamp  sufficient  to  cover  the  £500.  An  obligation  was 
given  that  the  bill  was  to  be  negotiated,  but  nothing  was  said  as  to 
who  was  to  draw  or  indorse  it  Wentworth  incautiously  handed  the 
bill  over  without  getting  the  £400.  When  the  bill  was  presented 
to  the  bank  to  be  discounted  it  bore  to  be  drawn  and  inaorsed  by 
"  S.  H.  Head."  The  signatures  of  the  drawer  and  indorser  were  in 
the  same  handwriting.     The  bill  was  presented  at  the  bank  by 
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one  Villars,  a  partner  in  a  respectable  firm  of  upholsterers  who 
had  an  account  with  the  bank  Villars  stated  that  his  firm  had 
furnished  the  offices  of  a  person  named  Samuel  Head.  On  making 
inquiries  of  Wentworth's  bankers,  the  answer  to  which  proved 
satisfactory,  the  bank  discounted  the  bUl,  making  advances  equal 
to  the  full  value  of  the  bill — £500.  It  was  admitted  that  the  bank 
had  taken  the  bill  in  good  faith,  and  without  notice  of  any  irregu- 
larity. On  the  bill  falling  due  Wentworth  was  applied  to.  He 
disputed  his  liability,  and  consequently  an  action  was  raised  by 
the  bank.  At  the  trial  he  sought  to  bring  evidence  to  show  that 
the  drawing  and  indorsement  were  forgeries,  and  also  to  identify  a 
witness,  Samuel  Head,  with  the  "  S.  H.  Head  "  represented  to  be  the 
payee  and  the  person  as  finom  whom  Villars  took  the  bill.  This 
evidence  was  rejected  as  inamaterial.  On  a  motion  for  a  new  trial 
on  the  ground  of  misdirection,  the  Exchequer  Division  sustained 
the  ruling.  On  behalf  of  the  acceptor  it  was  uiged  that  although 
by  accepting  a  bill  in  blank  the  acceptor  gives  authority  to  fill  in 
even  a  fictitious  name,  yet  he  could  not  have  intended  to  authorize 
the  person  to  whom  he  gave  the  bill  to  commit  a  forgery  by  insert- 
ing the  name  of  a  real  person.  This,  said  the  Exchequer  Division, 
**  raises  a  novel  question,  and  one  of  some  difficulty."  The  Court 
held  the  acceptor  liable.  If  the  acceptance  had  been  made  after 
the  drawer  s  name  had  been  inserted,  the  case  might  have  been 
different,  the  acceptance  being  made  on  the  faith  of  that  name 
(Not  necessarily  so,  because  if  a  fictitious  or  even  a  real  name  had 
been  inserted  as  that  of  the  drawer  by  the  person  getting  the  bill 
with  the  knowledge  and  consent  of  the  acceptor,  it  could  not  be 
said  that  the  acceptance  was  on  the  faith  of  the  drawer's  name) 
But  the  Elxchequer  Division  held  that  the  case  "  must  be  governed 
by  the  rules  of  law  applicable  not  to  cases  in  which  the  acceptor 
has  signed  his  name  after  that  of  the  drawer  has  been  inserted,  but 
by  those  which  ought  to  prevail  when  the  acceptor  has  signed  his 
name  upon  a  blank  piece  of  stamped  paper,  or  on  a  paper  upon 
which  a  drawing  in  blank  has  been  written."  It  was  remarked 
that  the  case  differed  from  that  of  a  foiged  indorsement  of  the 
name  of  a  real  drawer  in  this  among  other  respects,  that  in  such  a 
case  the  acceptor,  even  supposing  he  paid  to  the  bank,  would  still 
be  liable  to  the  dbrawer,  while  in  this  case  he  was  not  The  Court 
observed  that  the  question  was  one  of  some  difficulty.  We  confess 
we  do  not  see  the  difficulty.  When  it  is  admitted  that  the  acceptor 
would  have  been  liable  if  a  fictitious  name  had  been  inserted  as 
that  of  the  drawer  and  indorser.  the  whole  case  is  abandoned  It 
is  of  no  avail  to  say  that  it  could  not  have  been  intended  to  author- 
ize a  forgery  to  be  conmiitted  by  inserting  a  real  nama  It  mi^t 
just  as  well  be  said  that  it  could  not  have  been  intended  to  com- 
mit a  forgery  by  inserting  a  fictitious  name,  and  a  foigeiy  can  be 
emitted  by  using  a  fictitious  just  as  much  as  by  using  a  real 
And  as  regards  the  question  of  who  is  to  bear  the  loss  if 
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the  Ixmdfide  onerous  holder  were  to  sufler,  what  would  it  matter 
to  him  whether  the  name  inserted  was  a  real  or  a  fictitious  name  ? 
And  what  does  it  matter  to  the  acceptor?  He  has  given  an 
opportunity  of  perpetrating  a  fraud,  and  it  is  of  little  moment  to 
him  in  what  manner  it  is  perpetrated.  The  supposed  diflSculty 
probably  arose  from  the  way  in  which  the  case  was  put  on  behalf 
of  the  acceptor.  The  argument  for  him  proceeded  on  the  assump- 
tion that  such  cases  depend  on  the  principle  of  implied  mandate, 
which  we  have  seen  is  not  the  true  principle.  Even,  as  for  that 
matter,  it  does  not  seem  to  us  that  there  is  any  implied  mandate 
to  insert  a  fictitious  name  any  more  than  to  insert  a  real  name. 
The  truth  is  that  a  wrong  was  done,  and,  on  the  principle  already 
stated,  the  party  who  must  sufler  for  it  was  the  acceptor,  who  had 
been  guilty  of  gross  negligence  in  signing  a  blank  bill  and  parting 
with  it  without  getting  the  money.  In  a  question  between  the 
defendant  and  Vulars,  who  discounted  the  bill  at  the  bank,  evidence 
of  the  kind  which  was  rejected,  and  as  to  how  Yillars  got  possession 
of  the  bill,  would  have  been  admissible.  It  is  evident  that  he  had 
not  got  the  bill  from  Head,  who,  it  is  to  be  presumed,  knew  nothing 
about  the  matter. 

Where  a  bill  or  cheque  has  been  so  carelessly  written  that  the 
sum  originally  insertea  has  been  altered,  to  a  laiger  amount  of 
course,  without  it  being  discernible  that  an  alteration  has  been 
made,  the  original  signatory  is  liable  for  the  increased  amount  to 
an  innocent  holder  for  value,  assuming  in  the  case  of  a  bill  that 
the  holder  has  received-it  before  maturity,  and  that  the  stamp  will 
cover  the  amount.  The  leading  case  on  this  subject  is  the  well- 
known  and  often-discussed  case  of  Young  v.  Grote  (4  Bing.  253 ; 
Ross's  Leading  Cases  on  Commercial  Law,  L  186).  There  a  cus- 
tomer of  a  bank  had  signed  several  blank  cheques  and  intrusted 
them  to  his  wife,  desiring  her  to  fill  them  up  according  to  the 
exigencies  of  business.  She  instructed  a  clerk  to  fill  up  one  of  the 
cheques  with  the  sum  of  £52, 2a  3d.  The  clerk  did  so.  On  being 
shown  to  the  lady,  the  third  line  of  the  cheque  contained  the  words 
"  fifly-two  pounds,  2/3,"  these  words  commencing  in  the  middle  of 
the  line,  and  the  word  "  fifly  "  being  spelt  with  a  small  "  f "  After- 
wards the  clerk  inserted  the  words  "  Three  hundred  and "  before 
the  word  "fifty,"  and  the  figure  "3"  between  the  "£"  and  the 
"  5  "  in  the  figures  at  the  bottom  of  the  cheque.  These  alterations 
were  made  in  such  a  manner  that  a  person  using  due  and  ordinary 
diligence  would  not  discover  that  they  had  been  improperly  and 
fraudulently  made  after  the  draft  on  the  bank  had  been  filled  up 
for  another  sum.  The  cheque  as  altered  was  presented  to  the  bank, 
and  the  £352,  2a  3d.  was  paid.  The  bank  was  held  entitled  to 
take  credit  for  the  whole  amount  Chief- Justice  Best  said :  "  Un- 
doubtedly a  banker  who  pays  on  a  forged  cheque,"  and  the  alteration 
to  a  larger  sum  is  forgery  {see  among  other  cases  Reg.  v.  WUaoUt 
17  Li  J.  Rep.  M.  C.  82),  "  is  in  general  bound  to  pay  the  amount 
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again  to  his  customer,  because,  in  the  fiist  instance,  he  pays  with- 
out authority.  On  this  principle  the  two  cases  which  have  been 
dtcd,"  one  of  which  was  HaU  v.  FvJl^  (6  B.  &  C.  750), "  were 
decided,  because  it  is  the  duty  of  the  banker  to  be  acquainted  with 
his  customei^s  handwriting,  and  the  banker,  not  tiie  customer, 
must  suffer  if  a  payment  be  made  without  authority.  But  thoueh 
that  rule  be  perfectly  well  established,  yet  if  it  be  the  &ult  of  the 
customer  that  the  banker  pays  more  than  he  ought,  he  cannot  be 
called  upon  to  pay  again.  That  principle  has  been  well  illustiBted  by 
Pothier,  in  commenting  on  the  case  put  by  Scaochia :  '  Cependant, 
si  c'^tait  par  la  fetute  du  tireur  que  le  buiquier  eut  6t/&  induit  en 
erreur,  le  tireur  n'ayant  pas  eu  le  soin  d'^crire  sa  lettre  de  mam^ 
k  pr^yenir  les  fidsifications;  puta,  s'il  avait  ^rit  en  chi£Bre8  la  sonune 
ti^  par  la  lettre,  et  qui  on  eut  ajoute  z^ro,  le  tireur  serait  en  ce 
cas  t^nu  d'indemniser  le  banquier  de  ce  qu'il  a  souffert  de  la  falsi- 
fication de  la  lettre,  ik  lacjuelle  le  tireur  par  sa  faute  a  donn^  lieu ; 
et  c'est  ji  ce  cas  qu'on  doit  restreindre  la  d&ision  de  Scacchia.' " 

The  leading  Scottish  case  on  the  subject  is  Paga/n  v.  Wylie 
(1793,  Mor.  1660,  Ross's  Leading  Cases  on  Commercied  Law,  L 194). 
The  sum  in  the  bill  was  altered  from  "eight"  to  "eighty-four" 
pounds.  The  Court  held  there  had  been  so  much  room  left  as  to 
allow  of  the  alteration  being  made  without  giving  the  bill  a  crowded 
and  suspicious  appearance,  and  accordingly  the  bank  with  whom 
the  bill  was  discounted  was  held  entitled  to  the  whole  sum  of  £84. 
It  was  observed  that  "  where  a  blank  is  left  on  a  bill  sufficient  to 
admit  the  insertion  of  part  of  one  word  and  the  whole  of  another,  as 
in  the  present  case,  any  person  who  puts  his  name  upon  it,  wheUier 
as  drawer,  acceptor,  or  indorser,  and  trusts  it  in  the  hands  of  another, 
and  particularly  of  the  person  by  whom  it  was  written,  in  order  to 
its  being  passed  by  him  into  the  circle,  must  be  liable  for  the  con- 
sequences in  the  same  manner  as  if  it  had  been  left  blank  in  the 
sum  altogether ;  it  being  nearly  the  same  thing  whether  the  blank 
be  total  or  partial"  And  then  the  judgment  proceeds  to  rest  the 
case  on  the  absurd  ground  of  tacit  mandate :  "  The  drcumstaiice 
of  leaving  a  blank  must  be  held  as  a  tacit  mandate  from  the  parties 
whose  names  were  upon  the  bill,  intrusting  the  holder  with  the 
power  of  filling  it  up ;  and  therefore  the  present  case  differs  from 
a  forgery  or  vitiation,  for  then  one  writing  is  converted  into 
another,  without  the  consent  of  the  parties  either  ezpr^s  ot 
implied"  It  occurs  to  us  to  remark  that  if  there  was  a  tacit 
mandate  to  fill  up  the  blank,  it  would  not  matter  whether,  when 
altered,  the  bill  had  a  crowded  and  suspicious  appearance  or  not. 
The  whole  importance  of  the  circumstance  that  the  blank  had  been 
filled  up  without  giving  the  bill  a  suspicious  appearance  lies  in 
this,  that  it  defeats  any  alleeation  of  negligence  on  the  part  of  the 
bank  or  other  onerous  holder,  and  throws  the  whole  blame,  and 
the  consequences  of  the  blame,  on  the  person  who  had  written  the 
bill  so  carelessly.      The  circumstance  of  the  bank  being  able  or 
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not  being  able  to  disoover  the  interpolation  does  not  affect  the 
question  whether  there  was  or  was  not  a  tacit  mandate.  Surely  it 
cannot  be  said  that  there  was  a  tacit  mandate  to  perpetrate  a  firaud 
if  it  could  be  perpetrated  without  detection,  ana  no  tacit  mandate 
if  it  could  not  be  so  perpetrated  or  was  not  so  perpetrated.  The 
case  of  Graham  v.  CHue^yie  (1795,  Mor.  1453 ;  Boss's  Leading  Cases 
on  Commercial  Law,  i  195)  is  similar.  The  sum  in  the  bill  was 
changed  from  £58, 10s.  to  £458, 10&,  which  the  perpetrator  of  the 
fraud  was  enabled  to  do  "  in  consequence  of  a  blank  being  left 
between  the  '£'  and  the  '5'  at  the  top  of  the  bill"  "The 
fraud,"  it  was  stated,  "  was  so  well  executed  that  it  would  scarcely 
have  been  discovered  unless  by  a  person  aware  of  it"  The  acceptor 
was  held  liable.  In  the  comparatively  recent  English  case  of 
Guardians  of  Halifax  Union  v  Whedvmgkt  (1875,  L.  R.  10  Ex.  183) 
the  circiunstances  were,  in  regard  to  the  point  under  consideration, 
very  similar.  The  defendant,  the  manager  of  a  bank,  acted  as 
treasurer  to  the  guardians,  and  acted  gratuitously. 

The  account  between  the  guardians  and  their  treasurer  was  duly 
kept ;  moneys  were  from  time  to  time  paid  in  to  account  of  the 
guardians  to  the  bank  of  which  the  treasurer  was  the  manager,  and 
orders  signed  by  the  guardians  were  cashed  like  cheques  payable 
to  order.  A  person  in  the  service  of  the  clerk  to  the  guardians 
who  was  employed  to  fill  up  the  orders  for  signature  by  them,  drew 
a  niunber  of  orders  in  such  a  way  that  the  amounts  for  which  they 
were  drawn  could  be  increased  by  the  insertion  of  words  and 
figures  in  blank  spaces;  and  after  signature  of  the  orders  he 
increased  the  amounts  accordingly,  sometimes  adding  the  word 
"teen"  after  the  word  indicating  the  number  of  pounds,  and 
before  the  word  "pounds"  sometimes  prefixing  "twenty"  or 
"thirty"  to  the  written  words,  and  by  altering  the  figures  to 
correspond.  This  person  also  forged  indorsements  to  orders  so 
increased  in  amount,  and  to  orders  not  so  increased,  and  got  pay- 
ment from  the  bank.  The  Court  of  Exchequer  held  that  the 
negligent  drawing  of  the  orders  disentitled  the  plaintiff  to  com- 
plain of  the  payment  of  the  excess,  and  also  that  as  to  the  payment 
of  cheques  with  forged  indorsements,  the  account  was  really  the 
account,  not  with  the  manager  of  the  bank,  but  with  the  bank, 
and  that  the  bank  was  protected  by  the  Act  16  and  17  Vict  c.  59, 
sec.  19. 

Li  this  case  reference  was  naturally  made  to  Young  v.  Grote, 
On  the  part  of  the  plaintifis  it  was  argued  that  the  reasons  for  that 
decision  were  uncertain,  and  that  different  and  contradictors  reasons 
had  been  given  for  it  This  is,  no  doubt,  quite  trua  Even  the 
Bame  judge  has  given  contradictory  explanations  of  this  case. 
Baron  Parke  in  Mdbarts  v.  Tucker  (16  Q.  B.  560)  put  it  on  the 
ground  that  the  customer  of  the  banker  had  "  by  signing  a  blank 
cheque  given  authority  to  any  person  into  whose  hands  it  came  to 
fill  up  the  cheque  in  any  way  the  blank  permitted."    But  the  same 


544  CORRESPONDENCE. 

learned  judge,  one  of  the  consulted  judges  in  the  later  case  in  the 
House  of  Lords  (Bank  of  Ireland  v.  Evans'  Charities,  5  H.  L  C. 
889),  explained  the  case  on  another  and  simpler  ground  He  said. 
"  In  that  case  it  was  held  to  have  been  the  fault  of  the  drawer  of 
the  cheque  that  he  misled  the  banker  on  whom  it  was  drawn  bv 
want  of  proper  caution  in  the  mode  of  drawing  the  cheque,  which 
admitted  of  easy  interpolation,  and,  consequently,  that  the  drawer 
having  thus  caused  the  banker  to  pay  the  foiged  cheque  by  his  own 
neglect  in  the  mode  of  drawing  the  cheque  itself,  could  not  com- 
plain of  that  payment." 

In  this  case  of  Halifax  Union  v.  Wheelwright,  Baron  Cleasby, 
giving  the  judgment  of  the  Court,  said :  "  It  is  true  that  there  is 
some  diflFerence  of  opinion  as  to  the  proper  legal  ground  for  the 
conclusion,  and  perhaps  some  difficulty  in  determining  which  is 
the  soundest.  It  is  put  on  the  ground  of  the  negligence  itself 
disentitling  the  party  guilty  of  it  ...  In  Swan  v.  North  Briiisli 
A'iistralcLsian  Co.,  Cockbum,  C.J.,  preferred  puttin^f  the  conclusion 
on  the  ground  of  avoiding  circuity  of  action,  which  is  certainly 
the  most  exact  ground,  and  which  agrees  with  what  is  said  by 
Pothier  in  the  passage  referred  to.  But  these  various  reasons  for 
the  conclusion  only  show  how  incontestable  the  conclusion  itself  is, 
and  it  is  perhaps  only  an  application  of  one  of  those  general 
principles  which  do  not  belong  to  the  municipal  law  of  any 
country,  but  which  we  cannot  help  giving  effect  to  in  the  adnain- 
istration  of  justice,  viz.  that  a  man  cannot  take  advantage  of  hL«; 
own  wrong,  a  man  cannot  complain  of  the  consequences  of  his 
own  default  against  a  person  who  was  misled  by  that  de&ult 
without  any  fault  of  his  own." 

{To  he  continued.) 


{To  the  Editor  of  the  ^*  Journal  cf  JurUprudence") 

NOTARIES. 

Sir, — with  reference  to  the  correspondence  in  your  Journal  on  thl^ 
subject,  it  is  apparent  your  correspondents  take  no  cognizance  what- 
ever of  the  prmciple  that  existing  rights  should  be  respected. 

It  has  become  the  fashion  for  young  men  who  have  got  through 
the  examination  under  the  1873  Act  to  prate  incessantly  about 
their  professional  status,  and  the  greater  the  difficulty  these  embryo 
lawyers  have  encountered  in  passing,  the  greater  the  tendency  seems 
to  be  to  continue  the  cry.  I  know  the  examinations  to  which  aorae 
notaries  at  least  have  been  subjected,  as  well  as  the  examinations 
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under  the  1873  Act  since  their  commencement,  and  the  circum- 
stances under  which  they  have  been  passed,  and  I  am  also  acquainted 
with  the  kind  of  education,  training,  experience,  and  intellectual 
capacity  of  men  who  have  passed  botn  or  either  ordeaL  It  is  well 
known  that  a  cram  of  all  the  examination  papers  under  the  1873 
Act,  volumes  of  which  are  carefully  preserved,  has  enabled  the 
greater  number  of  applicants  to  pass  in  recent  years ;  youths  who 
cannot  attain  a  higher  position  than  that  of  mere  copyists,  and 
found  fit  only  for  the  ordinary  routine  of  a  lawyer's  office.  It  is 
that  class  who  are  always  braying  about  their  professional  status 
and  privileges.  There  are  many  gentlemen  well  known  in  the  pro- 
fession who  have  received  what  is  really  a  liberal  education,  taken 
honours  at  the  University,  and  had  a  thorough  training  both  in 
Edinburgh  and  country  business,  who  have  passed  the  notary  ex^- 
ination,  which  was  not  confined  to  notarial  duties.  They  are  sound 
lawyers  and  judicious  advisers,  and  being  located  in  districts  far 
removed  firom  the  Sheriff  Court,  the  notarial  qualification  is  all 
that  is  necessary  for  their  practice.  Can  it  be  denied,  for  instance, 
that  many  of  the  best,  most  tried,  and  respected  practitioners  in 
such  a  city  as  Glasgow  were  satisfied  with  the  same  qualification, 
or  that  the  Faculty  of  Procurators  in  that  city  conferred  the  high- 
est distinction  in  their  power  on  a  gentleman  who  never  passed 
any  examination  other  than  that  of  notary,  by  the  unanimous  elec- 
tion of  their  present  Dean?  Such  country  gentlemen  as  I  have  re- 
ferred to,  have  in  many  districts,  for  brother  practitioners,  gentlemen 
whose  education,  training,  and  experience  have  been  much  inferior 
and  more  limited,  who  were  admitted  as  procurators  after  no  exam- 
ination, but  by  entertaining  their  county  society  to  a  dinner  on 
the  occasion  ef  admission.  There  are  shams  under  the  notary 
qualification  as  there  are  shoddy  procurators,  and  the  1873  Act  has 
produced  many,  but  neither  set  of  incompetents  do  or  can  succeed 
as  legal  practitioners.  By  sweeping  proposals  like  those  of  "  W.  K." 
these  experienced  and  tried  practitioners  who  now  successfully  prac- 
tise alike  with  credit  to  themselves  and  satisfisM^tion  to  their  chents, 
and  who  are  respected  in  their  districts  and  in  the  profession,  would 
be  debarred  from  exercising  the  profession,  and  deprived  of  the 
privileges  which  have  been  legally  conferred  upon  them.  These 
proposals  are  totally  inconsistent  with  the  principles  on  which  all 
our  legislation  is  based,  and  will  never  receive  effect  The  future 
may  be  dealt  with  as  seemeth  proper,  but  legislation  must  recognise 
the  rights  which  have  been  conferred  in  the  past  Justice. 

August  1881. 
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Decisions  in  the  Court  of  Session  from  1800  to*  1880  in  Cases  con- 
nected with  the  Agriculture  of  Scotland,  Compiled  by  J.  Still 
Anderson,  F.S.A.  Scot  Revised  by  the  late  J.  D.  Dick- 
son, M.A.,  Advocate.  New  Edition.  W.  Blackwood  &  Son& 
1881. 

The  fact  of  only  three  years  having  elapsed  since  the  first  edition 
of  this  book  was  published  before  a  second  edition  was  called  for,  is 
of  itself  sufficient  to  show  that  the  idea  of  collecting  the  cases  con- 
nected with  agriculture  in  one  volume  of  easy  reference  was  a  good 
one.  On  the  first  appearance  of  this  work  we  took  occafflon  to 
notice  it  &vourably,  and  on  a  further  examination  we  see  no  reason 
to  alter  the  opinion  which  we  then  expressed.  The  only  change 
which  has  been  made  is  the  addition  of  several  cases  which  have 
been  decided  since  the  publication  of  the  first  edition.  We  have 
no  doubt  that  the  book  will  prove  of  much  service  to  factors, 
farmers,  and  others  interested  in  agricultural  matters ;  it  condenses 
the  case-law  on  the  subject  into  small  space,  and  the  fulness  of  the 
index  makes  the  work  of  reference  an  easy  task. 


%\\z  iHcnth. 


The  Guileless  WitTtesa, — "Do  you  know  the  prisoner  well?"  asked 
the  attorney. 

"  Never  knew  him  sick,"  replied  the  witness. 

"  No  levity,"  said  the  lawyer  sternly.  "  Now,  sir,  did  you  ever 
see  the  prisoner  at  the  bar  ? ' 

'*  Took  many  a  drink  with  him  at  the  bar." 

"  Answer  my  question,  sir,"  yelled  the  lawyer.  "  How  long  have 
you  known  the  prisoner  ? " 

"  From  two  feet  up  to  five  feet  ten  inches." 

"  Will  the  Court  make  the——" 

"I  have,  Jedge,"  said  the  witness,  anticipating  the  lawyer — "I 
have  answered  the  question.  I  knowed  the  prisoner  when  he  was  a 
boy  two  feet  long,  and  a  man  five  feet  ten " 

"  Your  Honour " 

"  It's  a  fact,  Jedge ;  I'm  under  my  oath,"  persisted  the  witness. 

The  lawyer  arose,  placed  both  hands  on  the  table  in  front  of  him, 
spread  his  legs  apart,  leaned  his  body  over  the  table,  and  said — 

'*  Will  you  tell  the  Court  what  you  know  about  this  case  ? " 

"  That  ain't  his  name,"  replied  the  witnesa 
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"  What  ain't  his  name  ? " 

"  Case." 

"  Who  said  it  was  ? " 

"  You  did  Tou  wanted  to  know  what  I  knew  about  this  case 
— his  name  is  SmitL" 

"  Your  Honour,"  howled  the  attorney,  plucking  his  beard  out  by 
the  roots,  "  will  you  make  this  man  answer  ? " 

"  Witness,"  said  the  Judge,  "  you  must  answer  the  question  put 
to  you." 

"  Land  o'  Qoshen,  Jedge,  haint  I  been  doin'  it  ?  Let  the  blamed 
cuss  fire  away,  I'm  ready." 

"  Then,"  said  the  lawyer,  "  don't  beat  about  the  bush  any  more. 
You  and  this  prisoner  have  been  friends  ? " 

"  Never,"  promptly  replied  the  witness. 

"  What !    Wasn't  you  summoned  here  as  a  friend  ? " 

"  No,  sir.  I  was  summoned  here  as  a  Presbyterian.  Nary  one 
of  us  was  ever  Friends — he's  an  old  line  Baptist,  without  a  drop  of 
Quaker  in  him." 

"  Stand  down,"  yelled  the  lawyer  in  disgust 

"  Hey ! " 

"  Stand  down." 

"  Can't  do  it,  sir.     I'll  sit  down  or  stand  up " 

"  Sheriff,  remove  that  man  from  the  box." 

Witness  retires  muttering,  "  Well,  if  he  ain't  the  thick-headedest 
cuss  I  ever  laid  eyes  on." 

Cuspidors. — If  a  judicial  decision  were  necessary  to  demonstrate 
that  Americans  spit,  it  would  not  be  wanting.  In  7  "  Federal 
Reporter  "  are  several  cases  involving  patents  on  "  cuspidors,"  which 
we  believe  is  the  genteel  expression  for  spittoons.  In  United  States 
Stamping  Co,  v.  Jewett  (id.  869)  we  find  the  following  choice  extract: 
"As  to  one  of  the  Weber  cuspidors  which  Mr.  Adams  had  in  his  house, 
given  to  him  by  Weber,  Mr.  Adams  states,  in  his  testimony,  that 
he  had  it  in  his  family  as  early  as  1868— rprobably,  he  says,  the 
1st  of  January  1868— and  that  it  was  a  New  Yearns  present  to 
aid  in  furnishing  a  new  library,  completed  in  1867.  Mra  Adams,  his 
wife,  testifies  that  this  Weber  cuspidor  was  brought  to  her  house  in 
1867  or  1868,  after  the  library  was  completed,  and  two  years  cer- 
tainly before  she  went  to  Europe,  which  was  July  12,  1870 ;  that 
she  connected  it  with  another  gift  which  was  received  about  the 
same  time — a  firescreen — driven  by  Mr.  John  Dow,  the  screen 
being  a  cut-glass  one,  in  which  the  cuspidor  was  reflected ;  that 
the  cuspidor  was  also  reflected  in  a  mirror  and  in  the  windows  of 
a  bookcase ;  and  that  the  room  appearing  to  be  fiiU  of  cuspidors, 
the  article  was  sent  into  the  attia"  A  room  apparentlv  full  of 
spittoons  is  too  dis^stin^  to  contemplate,  of  course,  but  it  seems 
rather  onerous  on  Mr.  Aaams  to  compel  him  to  go  up  to  the  attic 
every  time  he  wanted  to  spit     Why  did  not  J(&.  Adams  banish 
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the  firescreen  ?  This  account  shows  who  was^  the  stronger  partj 
in  that  household.  A  spittoon  as  part  of  the  furniture  of  a  library 
seems  a  novel  idea.  It  might  possibly  be  useAil  during  the  read- 
ing of  those  books  which  Lord  Bacon  says  are  "  to  be  chewed." 

American  Habits, — ^WhenDickens  wrote  his  "American  Notes"  our 
countrymen  were  greatly  aggrieved  by  his  ridicule  of  our  national 
habits  of  spitting  and  cocking  our  heels  up.  There  was  a  very  general 
denial  that  we  were  guilty  of  these  breaches  of  decorum,  at  least 
in  public,  or  to  any  greater  extent  than  other  people.  In  a  recent 
number  of  the  Chicago  Legal  Adviser  we  find  the  following  touch- 
ing plea  of  guilty  to  the  latter  charge  on  the  part  of  our  own 
profession :  **  After  the  summer  vacation,  it  is  expected  that  the 
several  courts  will  be  located  in  the  new  court-house.  In  anticipation 
of  this,  it  is  ventured  to  remark,  in  a  friendly  way,  that  the  hope 
id  expressed  that  the  members  of  the  Bar  will  not,  as  some  have 
been  known  to  do  in  the  present  court-house  on  Adam  Street, 
convert  the  tables  and  railings  of  the  various  court-rooms  into 
footstools.  Outside  of  a  question  of  manners  and  good  breeding, 
this  should  not  be  done.  Such  scenes  have  been  witnessed  almost 
daily.  It  does  not  become  the  dignity  of  a  lawyer  to  perch  his 
feet  on  the  railing  immediately  in  front  of  the  judge  and  clerk,  and 
expect  them  to  have  any  favourable  estimation  of  the  party  or  his 
breeding.  Pride  in  having  our  court-rooms  neat  and  clean  should 
possess  every  lawyer.  It  should  not  become  necessary  in  our  State 
Courts,  as  has  been  done  in  the  United  States  Court,  to  place  a  sign 
on  each  table,  not  to  place  your  feet  on  the  table.  Let  self-respect 
and  good  breeding  govern  each  attorney  in  this  respect.'^  On  the 
matter  of  expectoration  we  have  credible  information  that  there  has 
been  apprehension,  on  the  part  of  the  janitors  of  our  new  State 
capitol,  that  our  legislators  would  extinguish  the  furnace  fires  by 
spitting  down  the  registers.  In  the  warm  weather  it  has  been 
found  advisable  to  shut  up  the  registers,  and  we  believe  spitting 
reservoirs  have  been  provided.  So  Dickens  was  right  about  these 
matters.  Now  the  question  is.  Do  we  whittle? — Albany  Laic 
Journal. 

Consequential  Damage, — In  actions  for  compensation  for  personal 
injuries  the  most  extraordinary  claims  under  tne  head  of  consequen- 
tial dam^e  have  sometimes  been  set  up,  although  they  have  been 
always  discouraged  and  ridiculed  by  judges*  Thus  in  Priestly  v. 
Maclean  (2  F.  and  F.  288)  Sir  William  Erie  observed, "  Supposing  a 
lady  to  have  been  injur^  and  disfigured  in  a  railway  accident,  m: 
could  not  say  that  she  ought  to  recover  dama^  because  she  was 
prevented  from  going  to  a  ball  at  which  she  might  have  met  a  rich 
husband."  The  case  there  supposed  appears  to  have  actually 
arisen  in  America,  for  in  Hanover  Railway  Company  v.  Coylf 
(55  Pens.  396)  a  young  lady  who  had  been  injured  and  disfigured 
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claimed  additional  damages  "  because  the  prospects  of  her  forming 
a  matrimonial  alliance  were  diminished/'  and  she  appears  only  to 
have  failed  "  for  want  of  evidence,  and  because  the  claim  was  not 
laid  at  special  damage."  We  also  learn  that  an  actress  who  has 
been  injured  by  a  carriage  accident  and  has  lost  the  tip  of  her 
nose,  though  otherwise  uninjured,  is  now  suing  for  damages  in  a 
French  Court,  on  the  ground  that  her  diminished  attractions  have 
reduced  the  amount  of  salary  which  she  is  able  to  earn ;  but  here 
the  pecuniary  loss,  though  not  the  direct  consequence,  may  no 
doubt  be  considered  a  necessary  consequence  of  the  injury. 

ji  Brilliant  Career. — It  has  been  Mr.  Justice  Chitty's  lot  to  obtain 
eminence  in  everything  which  he  has  undertaken.  At  Eton  and 
Oxford  he  was  known  as  a  first-rate  rower  and  cricketer,  and  he 
achieved  the  unusual  distinction  of  being  included  both  in  the  Uni- 
versity eight  and  the  University  eleven.  He  terminated  his  athletic 
career  by  rowing  stroke  of  the  winning  Oxford  crew  in  1852,  and 
his  academic  career  with  a  first  class,  the  Vinerian  Law  Scholar- 
ship, and  a  fellowship.  During  the  time  of  his  connection  with  the 
Inns  of  Court  Volunteers  he  was  probably  one  of  the  most  efficient 
officers  to  be  met  with  in  the  Volunteer  Service.  On  his  call  to 
the  Bar  he  soon  obtained  a  first-class  junior  business,  and  although 
he  did  not  obtain  silk  for  eighteen  years,  he  became  the  acknow- 
ledged leader  in  the  Rolls  Uourt  within  a  few  months  of  his  pro- 
motion. His  first  attempt  to  enter  the  House  of  Commons  was 
successful,  although  his  Parliamentary  career  had  been  too  short  to 
enable  him  to  establish  a  reputation  as  a  politician. 


^he  ScotttBh  $ab)  JHagaatne  mi\  Sheriff  €ourt  Reporter.* 

SHERIFF  COURT  OF  PERTHSHIRE. 

Sheriff  Barclay. 

pithie's  sequestration. 

Seqwgtraiioin. — Appeal, — The  clerk  and  collector  of  the  Heritors  and  Poor 
Law  Board  of  Alyth  having  become  bankrupt,  and  his  estates  placed  under 
sequestration,  the  clerks  of  these  bodies  lodged  claims  for  balances  of  intromis- 
sions. The  trustee  four  months  after  sequestration  rejected  the  claims  without 
declaring  any  dividend,  and  gave  notice  to  the  creditors  of  his  deliverance. 
The  creditors  appealed,  and  a  record  was  made  up  involving  many  points. 
The  Sheriff,  however,  held  that  there  was  no  appeal  under  the  126th  section  of 
the  Act  1856,  and  dismissed  the  appeal 

^^PeriKf  VJih  March  1881. — Having  heard  parties'  procurators  and  made 
avizandum  with  process  and  debate.  Finds  that  the  deliverance  of  the  trustee 
under  appeal  was  given  under  the  126th  section  of  the  Bankrupt  Act,  1856, 
which  authorizes  no  appeal :  Therefore  dismisses  the  appeaL    But  in  respect 
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the  troBtee  gave  to  the  appellant  the  notice  enjoined  under  the  127th  section 
of  the  Act  he  misled  the  appellant :  Finds  no  expenses  due  to  either  pazty,  and 
decerns.  Hugh  Barclat. 

"Note, — There  is  obviously  a  blunder  in  the  Act  1866,  rendered  moie 
apparent  when  contrasted  with  the  similar  provision  in  the  previous  statutes. 
The  Lord  President  well  observed  in  the  case,  28th  Januaiy  1881,  MonJAowe 
V.  M'Kinnon, '  There  has  been  loose  or  rather  hungling  legicdation  upon  the 
matter.'  According  to  the  decision  cited  there  is  no  provision  for  appeal 
a^^ainst  a  trustee's  deliverance  given  under  the  126th  section  of  the  statute. 
The  deliverance  under  the  125th  and  126th  sections  appears  merely  to  enable 
the  trustee  and  commissioners  to  ascertain  the  value  of  the  estate  and  the  pro- 
bable claims  thereon  for  future  guidance.  The  cited  case  establishes  that  such 
deliverance  is  not  res  judicata.  When  a  dividend  comes  to  be  dedaied,  the 
prior  deliverance  does  not  bind  the  trustee  to  admit  or  reject  the  claims  pre- 
viously dealt  with.  The  difficulty  is  that  the  125th,  126th,  and  127th  sections 
are  limited  to  nearly  the  same  period  of  time.  The  126th  section  provides  that 
the  trustee  shall  wfthin  fourteen  days  after  four  months,  reckonmg  from  the 
date  of  the  sequestration,  perform  certain  duties.  The  127th  section  enacts 
that  the  trustee  within  eignt  days  after  the  expiration  of  the  fourteen  dsys 
shall  give  ptiUic  notice  of  a  dividend  where  there  is  to  be  one,  and  b\bo  notice 
to  every  individual  creditor  of  the  deliverance  then  given  on  his  daim.  A 
right  of  appeal  is  then  given  to  the  creditor  claimant.  It  is  obvious  that  the 
draftsman  had  considered  that  the  125th  section  was  imperative  whether  then- 
was  any  dividend  then  to  be  paid  or  not,  but  that  he  intended  the  126th  and 
127th  sections  to  be  read  in  unison,  and  only  in  the  view  of  a  dividend  to  be 
announced,  hence  the  words  in  the  former  statute  which  have  been  unfor- 
tunately omitted  in  the  Act  1856.  The  127th  section  apparently  makes  it 
obligatory  on  the  trustee  to  give  public  and  private  notice  of  a  dividend  It 
must  be  read  as  if  the  words  were  interpolated  introductory  '  or  so  eoon  as  a 
dividend  is  declared  and  payable/  The  trustee  obviously  was  of  opinion  that 
his  deliverance  was  under  tibe  126th  section  of  the  Act,  and  in  that  opinion  he 
misled  the  appellant  and  hence  the  appeal. 

"  He  has  succeedad  in  obtaining  the  appeal  dismissed  as  incompetent  under 
the  125th  section.  But  he  had  no  warrant  to  give  notice  of  his  deliverance 
under  that  section,  so  no  costs  ought  to  be  awarded  him.  The  deliverance  no 
longer  could  be  termed  a  *  latent '  one.  The  matter  certainly  demands  inune- 
diate  legislative  cobbling.  The  appellant  should  consider  the  objections  to  hi^t 
affidavit  and  claim,  and  by  a  new  affidavit  rectify  them  so  as  to  entitle  him  to 
any  dividend,  if  such  should  ever  happily  occur.  |H.  B." 

A  cf .— M*Leish. A  tt.— Mitchell. 


SHERIFF  COURT  OF  ORKNEY. 
Sheriffs  Msllib  and  Thoms. 

DECLARATOR,  HORWOOD'S  TBUSTEBS  AGAINST  THB  80H00L  BOARD  OF  CROSS 

AND  BURNB8S  AND  MILLBR. 

JVhat  a  parochial  teacher  and  his  rights  as  regards  the  school  dwelUna-howfi 
under  Hctions  54  and  55  of  Education  Acts  are, — This  action  sought  to  have  it 
found  and  declared  that  the  pursuers'  estate  of  Westove  embraced  the  site  of 
the  school  and  dwelling-house  of  the  teacher,  and  that  the  pursuers'  title-deeds 
^ave  them  unconditional  ri^ht  to  possess  and  enjoy  the  same.  The  School 
Board  had  renounced  gratuitously  all  their  rights  in  favour  of  the  pursiiew, 
and  did  not  appear,  and  on  4th  January  1881  the  Sheriff-Substitute  (MeliU) 
gave  decree  in  absence  against  them.  The  schoolmaster,  Mr.  Miller,  lodgeti 
defences  craving  that  his  right  as  teacher  in  possession  of  the  dwellii^-hou!<e 
at  the  passing  o?  the  Education  Act  should  be  recognised  and  protected,  and 
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a  record  between  him  and  the  pursuers  was  made  up,  and  proof  led.    There- 
upon the  SheiUf-Substitute  pronounced  this  interlocutor  and  note : — 

"KiHtwaUf  ISihJukf  1881.— The  Sheriff-Substitute  having  made  avizandum 
with  t^s  process,  and  heard  parties,  Finds  and  declares  in  terms  of  the  grayer 
of  the  petition,  and  decerns  :  Finds  the  defender  Gilbert  Miller  liable  m  the 
expenses  of  the  action  so  far  as  caused  by  his  opposition,  of  which  allows  an 
account  to  be  lodged,  and  remits  the  same,  when  lodged,  to  the  Auditor  of 
Court  to  tax  accormug  to  the  scale  2  of  the  Act  of  Sederunt  of  4th  December 
1878,  and  to  report.  John  C.  Mellis. 

"  Note. — At  the  date  of  the  decemiture  in  absence  against  the  School  Board, 
the  Sheriff-Substitute  felt  very  strongly  that  all  interest  adverse  to  the  claim 
of  the  petitioners  hod  vanished ;  and  on  more  than  one  occasion,  especially 
previous  to  the  hearing  of  evidence  at  the  diet  of  proof,  pressed  upon  the 
defender  Miller's  agent  to  consider  if  he  had  any  interest  to  insist  farther  in 
the  case  with  the  certainty  of  incurring  verv  considerable  expense ;  but  the 
agent  stated  that  his  instructions  were  absolute,  and  that  he  was  quite  pre- 
pared to  vindicate  the  interest  of  his  client  in  prosecuting  his  defence.  The 
case  was  accordingly  allowed  to  proceed  on  the  responsibility  of  the  insisting 
defender,  it  always  oeing  possible  that  he  might,  in  the  development  of  his  case 
upon  evidence  and  by  argument,  bring  under  notice  some  point  or  points, 
overlooked  at  the  time  by  the  Sheriff-Substitute,  sufficient  to  establish  his 
interest,  and  demand  a  decision  as  between  him  and  the  pursuers  upon  the 
merits.  Having,  however,  fully  considered  the  evidence,  and  all  that  was 
argued  (and  most  ably  argued  on  both  sides)  as  to  the  relations  of  all  the 
parties  concerned  to  the  area  of  ^und  and  buildings  thereon  in  diroute,  and 
to  each  other,  the  Sheriff-Substitute  is  only  confirmed  in  his  original  opinion 
that  the  defender  Miller  has  no  interest  to  dispute  the  pursuers'  proprietary 
title  to  the  subjects.  Upon  the  various  and  interesting  points  raised  on  the 
merits  it  is  consequently  unnecessary  to  state  the  opinion  arrived  at  These 
points  are  grounds  of  ar^ment  solely  competent  to  the  School  Board,  which 
however  has  acquiesced  in  the  pursuers'  claim.  J.  C.  M." 

On  the  case  coming  before  the  Sheriff  (Thoms)  on  appeal,  he  allowed 
the  defender  Miller  an  opportunity,  if  so  advised,  of  amending  the  record,  so 
as  to  embrace  the  groima  of  action  alluded  to,  in  a  note,  and  for  that  purpose 
continued  the  case  until  his  next  ensuing  sittings. 

The  Sheriff's  note  was  as  follows  : — 

^*Note, — The  proof  here  discloses  a  case  to  which  the  record  as  it  stands  is 
not  specifically  applicable  (although  plea  5  contains  the  words  * uUra  vires*), 
namely,  that  the  old  school,  etc.,  has  not  been  sold  with  the  sanction  of  the 
Board  of  Education  or  by  public  roup,  as  was  conditioned  by  tJie  Scotch 
Education  Department  on  15th  April  1879  (see  69/11  of  process).  Under 
section  36  of  the  Education  Act  of  1872  a  school  board  can  omy  discontinue  or 
chsjiffe  a  school  site,  or  dispose  of  land  and  buildinss,  with  the  sanction  of  the 
Boara  of  Education,  and  a  ratepayer  has  been  held  entitled  to  interdict  a  sale 
without  such  sanction  {Hart  v.  Auchterarder  School  Board,  February  25, 1878, 
SeUar,  p.  184).  It  may  be  that  the  individual  defender  here  is  not  in  such  a 
good  position  as  regards  such  an  action  as  the  present  declarator,  but  to  admit 
of  his  raising  and  discussing  that  point  and  the  case  generally  at  the  Sheriff's 
sittings,  he  will  consiaer  whether  he  will  amend  the  record,  and  be  ready  with 
the  amendments  he  proposes  at  the  Sheriff's  sittings.  Q.  H.  T." 

Accordingly  the  record  was  closed  of  new,  and  disposed  of  by  these  inter- 
locutors : — 

"KirkwcUl,  ISth  August  IQ81.~-Act,  Cowper  for  appellant  Miller— ilZ^, 
Macrae  for  pursuers. — The  Sheriff  ex  proprio  motu  opens  up  the  record,  and 
having  of  new,  in  presence  of  parties,  adjusted  the  same,  closes  the  record  of 
new,  holds  the  proof  led  as  proof  in  the  cause,  and  appoints  parties'  procurators 
to  debate  during  his  present  sittings,  reserving  all  questions  of  expenses. 

«  Geo.  H.  Thoms." 
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^  Kirkwall,  3rd  September  1881. — The  Sheriff  having  resumed  consideration 
of  this  case,  with  the  aiguments  of  parties.  Finds  (I)  tnat  the  defender  Miller 
was  in  1856  elected  and  installed  as  a  parochial  teacher ;  (2)  that  at  the  date 
of  the  passing  of  the  Education  (Scotland)  Act,  1872,  there  was  on  the  piece  of 
ground  embraced  in  the  conclusions  of  this  action  a  teachei's  house  existing; 
and  possessed  by  the  said  defender  Miller  under  the  Act  43  Qea  III.  c  54 
(11th  June  1803)  ;  (3)  that  the  possession  and  occupation  of  said  house  wa» 
and  is  an  emolument  of  the  said  defender,  and  was  not  prejudiced  by  the  pro- 
visions of  the  said  Act  of  1872  ;  and  (4)  that  he  is  entitled  to  continue  and 
retain  said  possession  and  occupation  as  against  the  pursuers  until  such  poes*^ 
sion  and  occupation  be  legally  terminated  under  the  provisions  of  the  said 
Education  Act  of  1872  or  otherwise  :  Therefore  decerns  in  favour  of  the  pur- 
suers in  terms  of  the  petition,  but  subject  to  the  said  defender's  possession  and 
occupation  of  said  house  until  such  possession  and  occupation  be  legally 
terminated  under  the  provisions  of  the  said  Education  Act  of  1872  or  other- 
wi.se  :  To  this  extent  and  effect  sustains  the  said  defender's  appeal,  and  recalls 
the  interlocutor  of  18th  July  last,  and  quoad  ultra  dismisses  the  said  appeal 
and  decerns  :  And  finds  him  entitled  to  his  expenses  of  process,  as  the  same 
may  be  taxed  on  scale  2  of  the  Act  of  Sederunt  of  4th  December  1878, 
except  those  connected  with  the  opening  up  and  closing  of  the  record  of  new. 

"Geo.  H.  Thoms. 

"  Note. — In  this  action  of  declarator  the  defender  Miller  has  been  called  by 
the  pursuers  '  for  any  interest  he  may  have  in  the  premises,'  and  that  interest 
appears  from  article  3  of  the  condescendence,  wmch  states  that  from  1811 
until  1872  the  '  area  and  buildings '  thereon  to  which  this  action  relates  were 
'  used  for  educational  purposes,'  and  article  4,  which  states  that  ^  the  defender 
Gilbert  Miller  alleges  nimself  to  have  been  the  parochial  schoolmaster  ...  at 
the  passing  of  the  Education  (Scotland)  Act,  1872.'  It  is  to  be  observed  that 
the  pursuers  do  not  add  the  allegation  that  he  was  not  de  faelo  such  school- 
master, or  that  any  other  person  filled  that  position,  or  that  there  was  no  paro- 
chial schoolmaster  in  the  parish  in  1872 ;  and  although  the  record  was  opened 
up,  and  attention  called  to  the  deficiency  before  it  was  closed  of  new  on  18th 
August  last,  no  addition  to  the  record  was  proposed  by  the  pursuers. 

"The  pursuers  took  decree  in  absence  against  the  School  Board  on  4tli 
January  1881.  It  is  res  inter  alios  acta  as  regards  the  defender  Miller,  and  it 
seems  doubtful  whether  it  should  have  been  given  {Morriton  v.  SomeTvUk,  19th 
May  1860,  22  D.  1082).  Had  it  been  necessary  to  resort  to  them,  the  pro- 
visions of  section  29  of  the  Sheriff  Court  Act  of  1876  would  have  enabled  the 
defender  and  appellant  to  seek  the  recall  of  that  decree. 

"  The  interest  of  the  defender  Miller  thus  disclosed  by  the  pursuers  them- 
selves, and  to  protect  which  they  call  him,  arises  under  sections  54  and  55  of 
the  Education  Act  of  1872,  which  give  him,  inter  alia,  the  right  to  continue  to 
occupy  any  house  which  he  was  tnen  possessing  as  a  teacher.  The  Sheriff 
cannot  concur  with  the  Sheriff-Substitute  in  tninking  that  although  thus 
called,  the  defender  Miller  is  to  be  sent  awa^  with  a  finding  that  he  had  no 
interest  to  <  demand  a  decision  as  between  him  and  the  pursuersw'  The  pur- 
suers at  the  debate  on  the  appeal  admitted  that  they  wished  to  be  put  into  a 
position  to  deal  with  Miller  as  an  occupant  sine  tiiulo,  and  insisted  that  he  was 
not  a  parochial  teacher  in  1872,  because  there  was  then  no  parochial  school  or 
Bchoolmaster^s  house.  This  does  not  necessarily  follow.  See,  inter  cUiGf  section 
11  ofthe  Actof  1803. 

"  The  Sheriff  considers  that  the  pursuers  have  failed  to  make  out  that  the 
defender  Miller  is  not  a  parochial  teacher.  They  bought  the  estate  of  We«tow 
in  the  parish  where  Miller^s  school  and  house  were  situate  in  1871,  and  whew 
he  was  acting  as  the  parochial  schoolmaster,  there  being  no  other  school  in  the 
parish  except  a  General  Assembly  School  (per  Drever  and  Deimison,  Proof,  pp. 
9  and  14).  The  pursuers  accept  of  a  title  (see  disposition  15/1  of  process)  which 
declares  them  to  be  *  under  the  express  burden  of  paying  the  whole  stipend?, 
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Bckookneuier's  iola/riuy  and  other  public  and  parochial  burdens  already  imposed 
or  to  be  imposed.'  They  further  pay  Miller  as  parochial  schoolmaster  his 
salary  from  uie  date  of  uieir  entry  at  Martinmas  1871  up  to  1873,  when  the 
education  rate  began. 

^^  The  defender  Miller  produces  in  support  of  his  position  an  extract  from 
the  Presbytery  recoids  of  nis  appointment  bv  them  after  due  election  by  the 
heritorsy  and  minister,  and  examination,  and  taking  the  oaths  in  1866,  and 
which  extract,  by  section  16  of  the  Act  of  1803  (43  Geo.  IV.  c.  54),  is  made  ^ood 
evidence  of  the  fact  of  his  appointment  as  parochial  schoolmaster.  PreTious 
to  1848  there  is  no  doubt  that  there  was  no  legal  parochial  schoolmaster  of 
Cross  and  Bumess,  because  teachers  previous  to  that  date  were  appointed  to 
not  only  that  parish,  but  to  Lady  Parish  as  well  But  Mr.  Stewart,  the 
defender  Millers  predecessor,  was  duly  appointed  parochial  schoolmaster  of 
Cross  and  Bumess  (see  80  of  process).  The  defender  was  appointed  Mr. 
Stewart's  successor  in  1855>56  oy  among  others  the  pursuers'  predecessor, 
the  then  proprietor  of  Westove,  and  gets  from  his  factor,  the  late  Mr.  Scarth, 
a  statement  of  the  salary  to  be  paid  to  him  as  the  parochial  teacher  of  Cross 
and  Bumess  by  the  heritors  of  that  parish,  a  copy  of  which,  the  original  having 
been  lost  (jper  Miller,  Proof,  pp.  18  and  19),  is  No.  73/15  of  process.  This  salary 
was  .£34,  lis.  2d.,  and  it  was  paid  down  to  Martinmas  1861,  when  under  the 
Act  24  and  25  Vict.  c.  107,  the  heritors  of  Cross  and  Bumess,  including  the 
pursuers'  predecessor,  increased  the  salary  to  ;£45  per  annum  (see  74/16  of  pro- 
cess), and  they  paid  it  until  1873,  when  the  School  Board  increased  Miller's 
salary  as  parochial  teacher  to  £dO, 

'^  Not  only  have  the  pursuers  failed  to  overcome  the  presumptions  in  favour 
of  Mr.  Miller  raised  by  these  facts,  but  they  besides  operate  strongly  as  a 
personal  bar  against  the  pursuers  attacking  Mr.  Miller's  position  as  parochial 
schoolmaster. 

"The  next  point  to  be  considered  is  whether  the  house  on  the  ground 
embraced  in  this  action,  which  had  since  1848  been  occupied  by  the  defender 
Miller  and  his  predecessor  in  the  office  of  parochial  schoolmaster  of  Cross  and 
Bumess,  was  a  teacher's  house  existing  ana  possessed  by  the  said  defender  in 
1872  under  the  Act  of  1803. 

"  The  pursuers'  only  case  is  (Con.  art.  2)  that  '  the  foresaid  buildings  and 
erections  were  erected  in  or  previous  to  the  year  1811  by  the  late  John  Traill 
of  Westove  and  the  Reverend  Walter  Traill  of  Westove,  two  of  the  pursuers' 
authors,  at  their  own  sole  costs  and  charges,  the  same  amounting  to  about 
jg300  sterling.'  There  is  nothing  inconsistent  with  this  in  the  house  so  buUt 
being  given  over  to  and  being  allowed  to  be  occupied  by  the  schoolmaster, 
and  that  such  is  the  fact  is  almost  stated  bv  the  pursuers  (Con.  art.  3).  It 
does  not  seem  of  moment  to  inquire  how  the  house  came  to  be  built,  if  it  was 
in  1872  an  existing  house  and  possessed  by  the  defender  Miller.  It  might  have 
been  at  the  time  a  house  already  built  and  bought  by  one  or  more  heritors,  and 
by  them  presented  or  otherwise  given  over  for  the  occupation  of  the  teacher. 
ThiB  was  virtually  what  occurred  here,  and  the  Sheriff  can  decern  nothing 
illegal  in  the  arrangement. 

^  It  came  about  in  this  way.  At  the  time  of  the  Disruption  in  1843  the  then 
teacher,  who  was  schoolmaster  not  only  of  Cross  and  Bumess  but  also  of  the 
parish  of  Lady,  joined  the  Free  Church,  and  the  North  Isles  Presbytery,  under 
the  advice  of  the  Procurator  of  the  Church,  took  certain  steos  to  compel  Cross 
and  Bumess  to  get  a  parochial  school  separately  from  Ladv  Parish.  The  result 
of  these  steps  was  that  Lady  Parish  instituted  a  parish  school  of  its  own 
f 78/20  of  process),  leaving  to  Cross  and  Burness  the  school  and  schoolmaster's 
house  which  had  been  erected  within  its  boundaries  as  its  parochial  school 
buildings.  Accordingly  the  Presbytery  accented  of  this  very  proper  arrange- 
ment, and  in  1848  appointed  the  defender  Miller's  predecessor,  Mr.  Charles 
Stewart,  as  'parochial  schoolmaster  of  the  parish  of  Cross  and  Bumess'  (6/1  of 
process),  and  he  discharged  the  duties  of  his  o^ce  in  the  old  schoolroom  and 
occupied  the  old  schoomouse.    Mr.  Stewart's  appointment  was  made,  as  the 
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Presbyter}'  records  certify,  'in  dae  form,'  which  implies  until  ledaigiied  (and 
no  attempt  was  made  to  do  so),  that  Westove,  with  his  brother  heritors  and  the 
ministerB  of  the  parish,  recommended  him  to  the  Presbytery.  Not  (ndy  m, 
but  Uie  heritors  acquiesced  (Con.  art  3)  in  his  occupation  of  Uie  school  and 
schoolhouse,  andpaid  him  his  salary  as  parochial  schoolmaster  nntil  1805. 

'*  In  1866-56  Westove  and  the  other  'heritors  and  minister  of  Groas  and  Bar- 
ness'  (7/2  and  68  of  process)  elect  the  defender  Miller,  and  tiie  Pr^bytery 
'  declare  him  legal  schoolmaster  in  the  said  parish,  and  entitled  to  the  saluy, 
school  wages,  and  all  other  emoluments  attached  to  that  office.'  The  defender 
thereupon  occupies  the  said  house  and  school,  and  is  accepted  as  the  parochial 
schoolmaster,  and  paid  aa  such  by  Westove  and  the  pursaen  and  tne  otiiei 
heritors  until  1878. 

**  Meanwhile,  in  1867, 1863,  and  1869,  the  heritors  of  Groas  and  BumeBB^ 
including  Westove,  repair  the  old  school  and  schoolhouse  as  their  paiuh 
school  and  schoolhouse.  A  minute  (74/16  of  process),  signed  by  *  Colonel 
Balfour  of  Balfour  and  Trenabie  as  chairman,'  held  in  the  *  Manse  of  Oobs 
and  Bumees,  October  31,  1861L'  at  which  there  is  present,  imter  aUog,  '  Jas. 
Cathie  Scartii  for  estate  of  Westove,'  beare  to  record  the  proceedings  of  a 
meeting  of  the  heritors  of  Cross  and  Bumees,  ^called  by  the  Bev.  Archibald 
Fairlie '  in  terms  of  the  Act  24  and  26  Vict  cap.  107,  intituled  '  The  Parochial 
and  BuTffh  Schoolmasters  ^Scotland)  Act,  1861,'  and  also  in  terms  of  the  Act  43 
Gteo.  III.  can.  64,  intituled  an  'Act  for  making  better  provision  for  the 
Parochial  Scnoolmasters,  and  for  making  further  r^;ulations  for  the  better 
government  of  the  Parish  Schools  in  Scotland  (June  11, 1803).'  Mr.  Mfller, 
as  the  then  occupant  of  the  schoolhouse,  as  '  the  parochial  schoolmaster  of  the 
united  perishes  of  Cross  and  Bumess,'  is  thereby  fully  recognised. 

''  The  School  Board,  toa  act  as  if  the  school  and  house  had  been  accepted  and 
used  aa  a  parochial  school  and  teacher's  house.  They  report  it  as  sucn  to  the 
Education  Board,  and  on  1st  April  1879  that  Board,  at  the  request  of  the 
School  Board,  authorize  a  sale  of  the  old  school  and  schoolhouse,  as  being  a 
parochial  school  and  schoolhouse,  by  public  auction  at  the  upset  price  of  £1% 
(69/11  of  process).  The  Education  Denartment  follow  this  up  by  advancing 
£474, 19s.  for  a  new  school  for  Cross  ana  Bumess,  less  £72,  as  tne  value  of  the 
Bchocd  and  house  now  occupied  by^  Mr.'Miller  (Proo^  pp.  9, 16,  and  28),  and  the 
School  Board  have  accepted  of  this  sum  on  this  footing. 

**  The  Sheriff  therefore  has  no  hesitation  in  holding,  in  the  question  as  to  the 
possession  of  the  house  by  the  defender  Miller,  that  l£ere  is  aa  strong  a  peisonal 
bar  against  the  pursuers  raising  this  ouestion  as  to  the  house  as  there  was  to 
their  objecting  tnat  the  defender  Mr.  Miller  was  not  a  parochial  t^tcher.  Bat 
irrespective  of  that,  the  Sheriff  holds  that  his  possession  of  the  schoolhoose  u 
attrioutable  to  his  oeing  a  teacher  of  this  parian  school  in  1872,  and  that  that 
possession  confers  rights  which  he  is  entitled  to  protect  against  the  purBuei& 

^  The  grave  interests  involved  in  the  unnecessary  challenge  of  the  defender 
Mr.  Millar's  position  as  a  parochial  schoolmaster  at  the  date  of  the  passinf  of 
the  Education  Act  of  1872,  embracing  his  retiring  allowanoe,  etc,  have  led  to 
the  Sheriff  approaching  this  case  with  the  utmost  anxiety.  Had  the  pursaen 
admitted  him  to  be  the  parochial  schoolmaster,  and  only  called  in  question  the 
title  on  which  he  and  his  predecessor,  Mr.  Stewart  have  occupiea  the  hooae 
built  on  the  ground  to  which  this  action  relates,  tne  case,  though  inoportant, 
would  not  have  raised  such  serious  issues.  Q.  H.  T." 
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WATSON  AND  00.  AND  OTHIBS  V.  M'on£LOGE» 

Bcmkmptqf  Aei^  1866.— Petition  to  show  cause  must  be  firamed  in  terms  of 
Sheriff  Courts  (Scotland)  Act,  1876. 
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MeaszB.  James  Watson  &  Co.,  Dundee,  and  Measn.  A«  Alexander  &  Co., 
Leilh,  creditOTB  of  James  M'Oalloch,  presented  a  petition  to  the  Sheriff  of  Fife 
craving  that  he  might  be  sited  to  appear  and  show  cause  why  sej^uestiation  of 
hie  estates  should  not  be  awarded.  M'Cnlloch  opposed  the  petition,  and  pled, 
inUr  fUta,  that  the  petition  not  being  frajned  in  the  terms  preficribed  by  the 
**  Sheriff  Courts  (Scotland)  Act,  1876,"  the  same  was  incompetent.  Sneriff 
Lamond  issued  the  following  interlocutor : — 

''  Oupar,  im  September  1881.— The  Sheriff-Substitute  having  heard  parties' 
procurators  on  the  petition  and  defences.  Finds  that  the  petition  is  not  framed 
in  the  terms  prescribed  by  the  6th  section  of  the  Act  39  and  40  Vict  c.  70, 
and  relative  schedule:  Therefore  dismisses  the  petition,  and  decerns:  Finds 
the  respondent,  M'CuUoch,  entitled  to  two  guineas  of  modified  expenses,  and 
decerns  against  the  petitioners  for  payment  thereof,  and  as  craved :  Allows  tiie 
decree  th^iefor  to  go  out  and  be  extracted  in  name  of  Mr.  Thomas  Davidson, 
writer,  Cupar,  respondents  agent  disbnrser.  W.  Lamond. 

''  Note, — The  6th  section  of  the  Sheriff  Court  Act  of  1876  provides  that '  every 
action  in  the  Ordinary  Sheriff  Court  shall  be  commenced  by  a  petition  in  one 
of  the  forms  as  nearly  as  may  be  contained  in  schedule  (A).*  By  section  3rd 
'  action '  includes  every  civil  proceeding  '  competent  in  the  Ordinary  Sheriff 
Court.'  See  also  section  52  of  that  Act  Is  a  petition  for  sequestration  under 
ihe  Bankruptcy  Acts  a  civil  proceeding  in  the  Ordinary  Sheriff  Court  9  The 
Sheriff-Substitute  knows  of  no  other  Court  that  he  holds  in  which  it  would  be 
competent  to  present  such  a  petition.  He  holds  but  three  Courts  for  civil  pro- 
ceedings, vix.  the  Ordinary  Court,  the  Debts  Recovery,  and  the  Small  Debt 
Courts.  The  Bankruptcy  Act^  1856,  does  not  make  the  Sheriff  hold  a  separate 
Court  for  that  brancn  of  busmess.  It  merely  throws  that  business  into  the 
Sheriff  Court  Thus  in  section  21  it  enacts  that  *  petitions  for  sequestration  in 
ike  Court  of  Session  shall  be  made,  •  .  .  and  in  the  Sheriff  Court  shall  be 
si^^ied,'  etc.  But  it  nowhere  enacts  that  the  Sheriff  shall  hold  a  *  Bankruptcy 
Court '  as  distinguished  from  part  of  his  ordinary  work.  This  being  so,  a 
petition  for  sequestration  forma  no  exception  to  the  statutory  rule  that  all 
actions  must  be  commenced  in  the  form  prescribed  by  the  Act  of  1876.  Hold- 
ing this  view,  it  is  unnecessary  for  the  Sneriff-Substitute  to  dispose  of  the  other 
objections  raued  by  the  respondent.  W.  L." 

AeL—K  W.  Benton,  S.S.C. AU,—T.  &  E.  J.  Davidson,  Cupar. 
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Domagtefor  hnach  ofcontrcui — UUquidciaim — Debts Beeoffery  Act,— A,  ordered 
from  6.  in  Jannary  1880  twelve  tons  of  wire,  to  be  delivered  daring  the  following 
months  of  March  and  April  in  such  quantities  as  he  should  direct  In  March  he 
directed  three  tons  to  be  forwarded,  but  his  order  was  not  complied  witi^  uitil 
May.  A  then  took  delivery  of  these  three  tons,  but  declined  to  receive  any  more, 
and  when  asked  for  payment  of  the  price  of  the  quantity  delivered,  pleaded  a  claim 
of  damages  for  breach  of  contract  throagh  faihng  to  deliver  timeously.  HM, 
that  as  A.  had  taken  delivery  of  the  quantity  sent,  he  was  not  entitled  to  set  off 
his  claim  of  damages  against  the  pnoe  of  these  goods.  Held  further,  l^  the 
Sheriff,  that  any  such  daim  was  illiquid,  and  also,  from  its  natore,  incompetent 
in  the  Debts  Recovery  Court 

The  facts  of  this  case  are  fully  stated  by  the  Sheriff-Subetitate  in  his  interlocutor 
and  note. 

"Banf,  IWi  Ma^  1881.— The  Sheriff-Subetitate  having  heard  parties' prooor- 
ators,  and  made  avisandam,  Finds  in  point  of  fact  that  ue  defenaer,  in  January 
1880,  purchased  from  Richard  Hill,  wire-manufaotorer,  Middlesbroogh,  who  la 
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now  represented  by  the  parsaer,  twelve  tons  of  wire ;  that  sud  wire  wu  to  be 
delivered,  according  to  the  defender's  directions,  daring  the  months  of  March  and 
April  1880 ;  that  in  March  1880  the  defender  ordered  the  said  Richard  EUIl  to 
send  to  him  three  tons  of  this  wire,  but  that  his  order  was  not  carried  oat  until 
the  10th  day  of  May,  when  Mr.  Hill  despatched  the  soods  and  invoiced  them  to 
defender :  Finds  that  the  defender  acknowledged  by  post  the  receipt  of  the 
invoice,  and  at  the  same  time  intimated  a  claim  of  damages,  founded  upon  the 
delay  which  had  occurred  :  Finds  that  Mr.  Hill  repndiated  this  claim  in  a  letter 
to  the  defender  received  immediately  after  the  goods  had  arrived  :  Finds  that  the 
defender  took  delivery  of  the  goods,  and  has  'used  them :  Finds  that  Mr.  Hill 
offered  to  supply  the  defender  with  the  remainder  of  the  goods,  but  that  the 
defender  declined  to  receive  them  :  Finds  that  the  pursuer  now  sues  for  the  price 
of  the  three  tons  of  wire  taken  delivery  of  by  the  defender,  and  that  the  defender 
pleads  by  way  of  compensation  his  claim  of  damage  intimated  to  Mr.  Hill :  Finds 
in  point  of  law  that  the  defender,  having  taken  delivery  of  and  used  the  said  goods, 
is  liable  to  the  pursuer  in. their  price,  and  is  not  entitled,  under  the  circumstances 
above  set  forth,  to  plead  compensation  :  Therefore  decerns  against  the  defender 
for  the  sum  of  £39,  17s.  3d.  sterling,  with  interest  thereon  at  the  rate  of  £5  per 
centum  per  annum  from  the  4th  day  of  October  1880  till  paid,  and  for  the  sum  of 
£3,  17s.  Id.  of  expenses.  W.  G.  Scott  Moncrddt. 

'*Kole, — The  defender  in  this  action  purchased  from  Mr.  Richard  Hill,  wire- 
manufacturer,  Middlesbrough,  twelve  tons  of  wire.  The  terms  of  the  contract  are 
contained  in  Mr.  Hill's  letter  to  the  defender,  of  date  19th  January  1881,  in  which 
he  says,  '  I  am  willing  to  book  your  order  at  the  20s.  per  ton  advance  on  December 
29th  prices  for  delivery  in  March  or  April '  The  onler  referred  to  is  contained 
in  defender's  letter  14  of  process.  Tne  goods  were  to  be  forwarded  in  sacb 
quantities  as  the  defender  might  order.  The  defender  appears  to  have  giren, 
under  his  conditions  of  sale,  an  order  for  three  tons  about  the  middle  of  filarch 
1880,  as  we  learn  from  his  own  evidence  and  the  letter  22  of  process.  The  ^ooda 
were  not  at  that  time  sent.  An  explanation  of  the  delay  is  given  by  Mr.  Hill  in 
the  memorandum,  21  of  process,  dated  13th  April.  The  goods  were  not  actually 
despatched  until  about  the  10th  of  May.  Mr.  Hill  then  sent  the  letter  24  of 
process,  enclosing  a  bill  to  be  accepted  by  the  defender  for  the  price.  The 
defender  says,  *As  far  as  I  recollect,  the  goods  arrived  about  the  I8th  of 
May.  I  took  them  into  stock,  and  have  used  them.  I  did  not  call  upon  Mr. 
HiU  to  send  forward  any  more  of  the  ffoods  after  the  receipt  of  the  three  tons. 
They  did  not  deliver  three  tons,  and  there  was  no  use  pushing  for  more.'  On  the 
15th  of  May  he  wrote  to  Mr.  Hill  the  letter  26  of  process,  in  which,  after  reminding 
him  of  the  conditions  as  to  time  of  delivery,  he  makes  a  claim  of  £3  per  ton  upon 
the  whole  of  twelve  tons  in  name  of  damages.  This  claim  was  repndiated  by  Mr. 
Hill  in  a  letter  dated  19th  May,  in  which  he  says,  '  I  shall  be  gbid  of  your  per- 
mission to  send  the  remainder  forward. '  In  reply,  the  defender,  upon  22nd  May, 
wrote  (28  of  process) :  '  I  may  state  that  on  Monday  last  I  took  deUvery  of  the 
three  tons  of  wire  sent  on,  and  shall  try  to  dispose  of  it.  I  received  your  note 
with  bill  enclosed.     I  cannot  accept  same  until  my  claim  against  you  is  adjusted.' 

**  The  facts  above  stated  appear  to  me  to  raise  an  extremely  delicate  question  of 
law,  upon  which  I  am  not  aware  of  any  direct  authority,  viz.  whetiier  the 
defender,  having  taken  delivery  of  these  goods,  is  barred  from  pleading  the  claim 
of  damages  which  he  sets  up  against  their  price  by  way  of  compensation. 

**  Damages  for  breach  of  contract  are  here  pleaded  in  respect  of  failure  to  deliver 
within  the  proper  time.  It  is  trite  law  that  where  the  breach  of  contract  consisti 
in  the  fact  that  the  goods  supplied  are  disconform  to  sample,  the  purchaser  is  not 
entitled  to  retain  them,  and  at  the  same  time  claim  damages.  The  law  upon  this 
subject  is  very  distinctly  stated  in  the  well-known  case  of  PadgeU  y.  ITJVair 
(Nov.  24,  1852,  15  S.  D.  76),  but  the  most  recent  exposition  is  contained  in  that 
of  M*Cormkk  ds  Oo.  v.  PiUmeyer  A  Go.  (June  3,  1869),  and  delivered  by  the  Lord 
President,  who  says  :  '  When  a  purchaser  receives  delivery  of  goods  as  in  fnUUment 
of  a  contract  of  sale,  and  thereafter  finds  that  the  goods  are  not  conform  to  order, 
his  only  remedy  is  to  reject  the  soods  and  to*  rescind  the  contract.  The  purchaser 
is  not  entitled  to  retain  the  goods  and  demand  an  abatement  from  the  oontnct 
price  oorresponding  to  the  disoonformity  of  the  goods  to  oider,  for  this  woold  be 
to  substitute  a  new  and  different  contract  for  that  contract  of  sale  which  was 
originally  made  by  the  parties,  or  it  would  resolve  into  a  daim  a/ttio  qtumli 
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fninoria,  which  onr  law  entirely  rejects.  Just  as  little  is  the  purchaser  entitled, 
while  rescinding  the  contract,  to  retain  the  goods  in  security  of  a  claim  of  damages 
for  breach  of  contract. ' 

"Now  the  question  arises,  whether  there  is  any  distinction  in  principle  between 
a  case  in  which  the  soods  are  disconform  to  contract  in  point  of  quahty  and  one 
in  which  they  have  been  delivered  at  an  improper  time.  It  is  not  easy  to  discern 
a  distinction.  Time  was  of  the  essence  of  this  contract.  The  sale  for  wire  was 
during  the  months  of  March  and  April.  The  defender  was  surely  entitled  to 
reject  goods  ordered  by  him  in  March  and  not  delivered  until  May.  He  did  not 
do  BO  (although  he  rescinded  the  contract  and  declined  to  accept  any  more  wire), 
and  in  receiymjg  the  three  tons  in  question  he  appears  just  to  lutYe  taken  security 
for  his  claim  ofoamages. 

"  It  is  obvious,  however,  that  the  nature  of  the  contract  must  be  looked  to  in 
determining  the  efifect  of  a  failure  to  complete  it  within  the  proper  time.  Thus  if 
A.  employs  B.  to  erect  machinery  within  his  premises  to  be  fimshed  by  a  certain 
date,  and  there  is  delay,  it  would  be  unreasonable  to  maintain  that  A.  must  reject 
the  machinery  and  have  it  removed  before  he  can  plead  compensation  for  breach  of 
contract  as  a  set-off  to  the  price.  Accordingly,  in  cases  of  machinery  and  of  ships, 
the  Court  would  apparently  sustain  a  plea  of  compensation  even  when  the  article 
has  been  taken  possession  of.  But  I  do  not  find  that  tiiey  have  done  so  in  an 
ordinary  case  of  goods  sold  and  delivered.  Thus  in  Macbnde  v.  Hamilton  A  Son 
(June  11,  1875,  2  IL  775)  a  tradesman  failed  to  fit  up  machinery  by  the  date 
agreed  upon,  and  when  he  sued  for  the  price  it  was  held  that  the  defenders  were 
entitled  to  have  their  claim  of  damages  liquidated  in  the  action  at  his  instance, 
and  set  off  against  the  contract  price.  In  the  elaborate  judgment  of  the  Lord 
Ordinary  (Shand)  care  is,  however,  taken  to  distinguish  between  this  case  and  one 
of  goods  sold  and  delivered.  It  is  true  that  his  Lordship  can  imagine  circum- 
stances under  which  the  buyer  of  goods  might  successfully  plead  compensation. 
But  tills  is  the  illustration  which  he  gives  :  '  If  after  a  buyer  of  goods  has  suffered 
damage  from  the  seller's  delay  to  supply  them  within  the  stipulated  time,  and 
has  intimated  his  claim  for  the  loss  sustained,  and  that  he  is  about  to  buy  in 
goods  affainst  the  contract  in  the  open  market,  the  other  party  should  still  offer 
to  supply  the  goods,  the  buyer  would,  I  think,  be  right  in  taking  them  in  place 
of  buying  from  others ;  and  if  he  did  so  under  reservation  of  his  claim  for  loss 
caused  by  the  seller's  delay,  I  should  hold  that  in  that  case,  as  in  the  present, 
in  an  action  on  the  contract  for  the  price,  he  would  be  entitled  to  set  up  his 
counter-claim  for  loss  caused  by  the  failure  of  the  seller  to  fulfil  the  contract  in 
one  of  its  essential  particulars.'  In  adhering  to  the  judgment  of  the  Lord 
Ordinary,  the  Lord  President  (Inglis)  distinctly  founds  upon  &e  special  character 
of  the  contract.     See  his  remarks  at  foot  of  page  780. 

*'In  the  present  case  it  has  not  been  proved  that  the  defender  ever  intimated 
his  claim  until  after  the  goods  were  invoiced  to  him  and  upon  their  way.  That 
claim  was  at  once  repudiated  by  the  seller. 

"In  the  case  of  Sutherland  v.  TAe  Montrose  Shipbuilding  Company  (February  3, 
1860,  22  D.  665)  it  was  held  that  the  purchaser  of  a  vessel  paid  for  by  instalments 
while  building  was  not  barred  from  claiming  damages  for  non-delivery  at  the  date 
contracted  for  by  accepting  delivery  at  a  later  date.  But  here  also  the  Court  went 
upon  the  peculiar  nature  of  the  contract.  The  Lord  Justice-Clerk  (Inglis)  said  : 
'  As  to  the  other  question,  viz.  how  far  it  is  open  to  a  party  alleging  Buck  a  breach 
of  contract  as  is  here  averred  to  take  performance,  and  at  the  same  time  demand 
damages  for  delay,  that,  I  think,  may  vary  according  to  the  nature  of  the  case  and 
of  the  subject  of  the  contract.     And  I  a^ee  that  our  judgment  should  be  put  on 


of  a  negative  character,  but  it  appears  to  me  to  be  weighty. 

"  I  have  therefore,  sfter  much  consideration,  come  to  be  of  opinion  that  in  the 
circumstances  disclosed  in  this  case  the  defender  is  not  entitled  to  plead  compen* 
sation.  He  is  not  entitled  to  take  a  |>ortion  of  the  goods  under  the  contract,  and 
at  the  same  time  repudiate  it  by  refusing  to  allow  it  to  be  further  implemented. 

"On  the  other  hand,  if  these  three  tons  were  not  received  under  the  original 
contract,  then  a  new  contract  must  have  been  substituted  for  it,  and  this  theory 
is  equally  fatal  to  the  plea  of  compensation.  Had  due  notice  been  given  to  the 
seller  of  the  purchaser's  intention  before  the  former  had  despatched  his  goods,  the 
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oase  mi^ht  hxre  been  different  As  matten  stood,  however,  the  defender  akoald 
have  rejected  the  three  tone  as  soon  as  he  learned  that  his  chiim  of  damages  was  not 
to  be  recognised.  He  would  have  been  in  a  position  to  bring  an  action  against  the 
seller  founded  upon  the  breach  of  contract.  W.  O.  &  M." 

The  defender  appealed  to  the  Sheriff,  who  prononnoed  the  following  judgment  ^— 

"Korth  Berwick,  July  8,  1881.— The  Sheriff  repels  the  whole  defences:  For  the 
reasons  assigned  by  the  Sheriff-Snbstitate,  and  the  reasons  stated  in  ^e  following 
note,  adheres  to  and  affirms  the  interlocutor  appealed  against,  and  decerns. 

**Note. — ^In  the  case  cited  by  the  appellant  the  Sheriff  held  the  pnmer's  claim 
to  be  illiquid.  In  the  present  case  the  defender  having  stated*^  releYant  ditf^ncft^ 
and  the  ctefenoe  which  ne  did  state  having  been  repeSed,  it  is  nothing  violflot  to 
hold  the  pursuer's  claim  as  liquid.  It  would  clearly  have  been  so  if  the  action  bad 
been  raised  in  the  Ordixiary  Court,  where  the  pursuer  would  have  had  the  benefit 
of  averment  and  admission.  And  it  would  be  hard  to  deprive  him  <xf  the  benefit 
which  he  might  have  enioyed  if  he  had  chosen  his  Court  more  wisely. 

"  Then  if  the  pursuer  s  claim  is  liquid,  the  defender's  daim  plunly  is  not  m^  and 
therefore  cannot  be  sustained  by  way  of  compensation. 

''  If  Badenoch  Nicolson  were  to  be  held  correct  in  thinking  that  notice  of  the 
defender's  counter-claim  must  be  given  in  the  form  of  schedule  A,  No.  4  {vide  pp. 
61  and  34),  this  wonld  be  another  fatal  objection  to  proceeding  npon  the  oonnttf- 
olaim  here. 

"But  let  that  be  as  it  may,  the  counter-datm  here  stated  is  plainly  not  of  a 
nature  to  be  entertained  under  the  Debts  Recovery  Act.  It  could  not  have  been 
entertained  as  an  ori^nal  claim  by  a  pursuer  (vide  section  2).  And  the  penulti- 
mate proviso  in  section  5  indicates  lirongly  that  the  eompetency  of  a  ooonter- 
daim  is  to  be  determined  by  the  same  definition.  &  B.  Bw** 

Ad, — Soutar. AU, — Qeorge. 
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LiABiLiTT  Of  PoBTMAaTSB& — C,  M.  Alexander  v.  D.  B.  Amger.  Before  Hem, 
William  Helmiek  District  Court  of  Columbkt,  U.  S.—Tiua  is  an  action  of  debt 
brought  to  recover  $43,  money  had  and  received  by  the  defendant  for  the  use  of 
the  plaintiff,  a  well-known  patent  attorney  of  this  city,  and  by  the  defendant 
misappropriated;  being  the  money  enclosed  in  two  registered  letters  (one  con- 
taining $20  and  the  other  containing  $23)  addressed  to  the  plaintiff  and  received 
by  the  defendant  as  city  postmaster  of  Washington,  D.  C,  and  by  him  delivered 
to  one  Arthur  ViBser  upon  forged  signatures  (oraers). 

This  cause  came  up  for  trial  on  June  15,  1881,  the  plaintiff  apnearinff  with  hJM 
counsel,  CoL  A.  H.  Jackson,  and  the  defendant  being  representea  by  Ool.  K.  M. 
Parker,  assistant  postmaster.  Trial  was  had,  and  June  17,  at  twelve  o'doek, 
assigned  for  argument,  at  which  time  the  whole  matter  in  issue  was  ably  signed 
by  uie  respective  attorneys. 

This  being  a  case  involving  a  principle  of  considerable  importance  to  tiie 
business  men  of  this  communil^,  and  of  the  whole  country,  I  reserved  my  decision 
until  this  date  in  order  to  carefully  consider  the  law  bearing  upon  it. 

This  suit  is,  so  far  as  I  am  advised,  withput  a  precedent.  I  will  refer  briefly  to 
that  portion  of  the  testimony  only  which,  in  my  opinion,  has  any  bearing  on  ths 
case.  Before  the  introduction  of  any  testimony  oy  the  plaintiff  (m  order  to  lave 
time)  the  defendant's  attorney  admitted  that  two  registered  letters  addressed  to 
the  plaintiff  had  been  received  in  the  registry  division  of  the  city  post  office,  snd 
that  these  letters  had  been  delivered  to  Arthur  Visser,  upon  forged  orders. 

The  plaintiff  testified  to  the  loss  of  the  money  ($20  and  $23)  in  the  two 
restored  letters.  Also  that  on  the  9th  day  of  March  last,  a  boy  named  Arthur 
Vuser,  between  nine  and  ten  years  of  age,  came  to  him  well  reoommended  as  to 
honeel^,  etc. ;  that  he  employed  him  to  do  errands  abont  his  office  (plaintiff  being 


BKaUSH,  AMERICAN,  AND  COLONIAL  CASSB.  559 

A  patttnt  ftttomeY) ;  that  he  almost  daily  sent  the  boy  to  the  dly  post  office  for 
hia  nudl,  giving  him  his  box  kev  for  that jporpose.  ^  That  on  the  29th  day  of  last 
March  the  boy  bronght  from  the  post  office  a  notice  that  there  was  a  registered 
letter  in  the  poet  office  for  plaintiff.  He  ffave  the  boy  a  written  order  over  his 
own  siffnatnre,  and  sent  him  for  it,  and  the  letter  was  dnly  received.  Plaintiff 
testified  that  this  was  the  only  order  or  authority  he  ever  gave  the  boy  for  a 
re^patered  letter.  That  at  or  prior  to  that  time  he  discovered  that  his  mail  was 
being  tampered  with,  and  that  outgoing  letters  were  lost,  that  he  made  complaint 
to  the  postmaster,  and  his  complaint  was  referred  to  the  Poet  Office  Department. 

This  is  all  the  testimony  of  any  importance  offered  by  the  plaintiff.  The 
defendant  offered  the  testimony  of  several  witnesses  which  was  not  material  to 
the  issue  with  the  exception  of  the  testimony  of  the  clerk  who  delivered  the 
rMistered  letters  to  the  boy  Arthur  Yisser.  This  derk  admitted  that  he 
dmivered  the  letters,  and  that  his  reason  for  doing  so  was  because  he  saw  the  boy 
have  the  plaintiffs  mail  in  his  hands.  He  espedulv  noticed  one  letter  addressed 
C.  M.  Alexander,  and  consequently  did  not  carefully  scrutinize  the  order.  The 
foisery  was  not  discovered  until  April  14th.  The  boy  Visser  was  arrested  in 
Bafiimore  and  brousht  here  for  triat  confessed  his  guilt,  and  was  committed  to 
the  Bef orm  School  auring  his  minori^. 

The  testimony  closed.  I  requested  the  defendant  to  file  with  me  the  three 
orders  for  the  r^stered  letters;  which  request  was  comj^lied  with.  The  first 
order  is  dated  March  29,  1881,  and  is  signed  bv  the  plaintiff  in  a  coarse,  bold 
hand.  The  second  order  is  dated  April  4th,  and  the  third  order  April  7th,  1881. 
All  three  orders  were  on  the  backs  of  the  respective  notices.  This  third  notice, 
that  there  is  a  letter  in  the  city  post  office  addressed  to  G.  M.  Alexander,  is 
indorsed  on  the  back  as  follows :  '*  Please  deliver  this  registered  letter,  addressed 
to  me,  to  the  bearer,  0.  M.  Alexander."  Signed  "Aiihur  Visser."  It  will  be 
eeen  at  a  glance  that  the  delivery  of  this  letter  was  a  most  glaring  oversight,  for 
Arthur  Visser  signs  the  letter  requesting  that  the  letter  be  delivered  to  0.  M. 
Alexander,  instead  of  C.  M.  Alexuider  signing  thft  order  to  deliver  the  letter  to 
Arthur  Visser.  The  siflnature  of  0.  M.  ^exander  to  the  genuine  order  and  the 
signatures  to  the  forffed  orders  have  not  the  slightest  resemblance.  The  signa- 
tures to  the  forged  oraers  are  very  poor  imitations.  A  boy  without  any  experience 
ahonld  have  discovered  the  forgery.  The  clerk  of  the  defendant  was  ^ulty  of 
groBS  carelessness  in  delivering  we  two  letters  in  question  to  Arthur  Visser. 

These  facts  being  fully  settled;  first,  that  the  letters  in  controversy  were 
received  at  the  city  post  office  in  the  usual  way  in  which  reffistered  letters  were 
received,  and  were  in  the  hands  of  defendant  for  delivery  to  the  person  addressed, 
or  to  his  authorized  agent,  according  to  law  and  the  post  office  regulations. 
Second,  that  the  letters  were  delivered  by  defendant's  agent,  upon  forged  orders, 
to  Arthur  Viner. 

The  questioxis,  therefore,  before  me  for  m^  dedsion  are  Questions  of  law.  First, 
as  to  the  question  of  agency.  The  plaintiff  sent  the  boy  Visser  to  the  post  office 
for  his  mail,  giving  him  the  key  to  his  lock-box  to  enable  him  to  set  in,  and  on 
one  occasion  gave  him  an  order  to  receive  a  registered  letter.  Dia  these  acts  of 
the  plaintiff  constitute  Visser  his  general  agent ;  or  even  such  an  agent  as  should 
justify  tiie  defendant  in  delivering  to  Visser  the  registered  letters  in  question  ? 
I  am  of  opinion  ^at  they  did  not,  and  that  the  letters  were  delivered  to  Visser 
without  proper  authority.  Secondly,  as  to  the  liability  of  the  defendant  to  the 
plaintiff  for  the  value  of  the  contents  of  the  two  registered  letters.  The  Act  of 
Congress,  Revised  Statutes,  section  No.  3926,  is  in  these  words :  "  For  the  greater 
security  of  valuable  mail  matter,  the  Postmaster-General  may  establish  a  uniform 
system  of  registration.  But  the  Post  Office  Department  or  its  revenue  shiJl  not 
be  liable  for  the  loss  of  any  mail  matter  on  account  of  its  having  been  registered." 
lliis  section  is  also  pubhshed  in  the  *' Postal  Laws  and  Re^ilations  of  1879, 
section  806. 

Congress  has  given  to  each  head  of  a  department  authority  to  establish  rules 
and  regulations  not  incoiudstent  with  the  laws  of  Congress,  for  the  government  of 
his  department. 

The  letters  in  question  were  safely  received  at  the  city  post  office  by  the 
defendsmt  for  delivery  to  the  plaintiff. 

In  pursuance  of  the  Act  of  Congress,  the  Hon.  D.  M.  Key,  then  Poetmaster- 
Genend,  did  in  1879  publish  "Postal  Laws  and  Regulations  "  for  the  ^idauce 
of  the  employ^  of  the  department,  including  postmasters,  and  for  the  mfbrma- 


660  ENGLISH,  AMEBICAN,  AND  COLONIAL  CASEa 


tion  of  all  penooB  who  mav  in  any  manner  have  any  bnsmesB  with  the  department 
or  with  any  of  the  poet  offices  in  the  United  States. 

Section  868  is  in  these  words:  "Eegistered  letters  or  parcels  mnst  never  be 
delivered  to  any  person  bat  the  one  to  whom  they  are  addressed,  or  on  the 
written  order  of  addressee.  Identification  should  be  required  when  the  appUcsnt 
is  unknown,  and  written  orders  be  verified  and  placed  on  file  as  vouchers. 

Section  869  says:  '* Responsibility  for  wrong  delivery.  Postmasters  will  be 
held  responsible  for  the  wrong  delivery  of  any  registered  matter,  and  mutt  there- 
fore take  the  requisite  measures  to  ascertain  tne  proper  person  to  receive  it" 

The  publication  of  these  "  Postal  Laws  and  Regulations  "  is  notice  to  all  peraoiu 
as  to  the  security  they  have  in  the  transportation  of  registered  matter,  and 
especiiJlv  in  its  safe  delivery  after  it  has  reached'  its  destmation.  I  hold  thst 
these  published  '* Postal  Laws  and  Regulations"  not  being  inconsistent  with  any 
law  of  Con^rress,  are  law,  and  that  employ^  and  postmasters  are  accountable  for 
their  violation. 

If  A.  gives  his  check  made  payable  to  6.,  or  his  order,  and  this  check  is  pre- 
sented at  the  bank  with  a  forged  indorsement  and  the  bank  pays  it^  the  law  holds 
the  bank  responsible.  Now,  are  not  postmasters  similarly  liable  for  the  deUvery 
of  registered  letters  upon  forged  orders?  In  my  opinion  they  are.  And  if  so,  to 
whom  are  they  liable?    Most  certainly  to  the  person  injured. 

In  the  case  before  me,  the  defendant  was  the  custodian  of  the  plaintifiTs  regis- 
tered letters,  and  the  a^ent  of  the  defendant  was,  to  say  the  leas^  guilty  of  \aj 
gross  carelessness  in  delivering  the  two  registered  letters  to|Arthur  visserin  direct 
violation  of  the  "Postal  Laws  and  Regulations."  There  must,  therefore,  be  a 
liability  to  the  plainti£f  in  this  case  somewhere,  and  he  must  have  a  remedy  that 
will  enable  him  to  recover  his  money  wrongfully  appropriated. 

In  this  case  I  must  hold  the  defendant  liable  to  the  plaintiff,  and  judgment  is 
therefore  rendered  in  favour  of  the  plaintiff  for  the  sum  of  forty-three  dollars 
($43)  and  costs  of  this  suit. 

Marriage. — Marriage  in  England  between  a  domieiled  Scotchman  and  an  EngUA- 
tooman — Marriage  dissolved  by  decree  of  Scotch  Court  /or  the  husband's  aduUa^ 
only —  Validity  of  decree,. — A  domiciled  Scotchman  married  an  EInglish woman  in 
England  in  1861.  After  the  marriage  he  retamed  to  Scotland  with  his  wife,  and 
remained  there  domiciled  till  1863,  when  the  marriage  was,  upon  the  petition  of 
the  wife,  dissolved  by  a  decree  of  the  Scotch  Court,  by  reason  of  the  husband's 
adultery,  not  coupled  with  cruelty : — Held  (affirming  the  decision  of  the  Presidents 
that  the  decree  was  valid  and  binding  on  the  Courts  of  this  country,  althougblat 
the  time  of  the  marriage  the  lady  was  an  Englishwoman,  and  the  decree  had  been 
granted  upon  a  crouna  which  would  not  have  justified  a  divorce  in  England.  The 
bend  fide  domicile  of  the  husband,  which  upon  the  marriage  becomes  also  that  of 
the  wife,  is  the  test  for  determining  by  what  law  all  the  incidents  of  the  tUAuM  of 
the  parties  to  the  marriage  contract  are  to  be  governed.  The  /eas  Vod  conlradiu 
governs  the  forms  and  solemnities  by  which  the  marriage  is  celebrated. — HarrtJf 
(otherwise  Famie)  v.  Famie,  (App. )  50  L.  J.  Rep.  P.  D.  and  A.  17. 

Divorce  is  an  incident  of  the  status  to  be  disposed  of  by  the  law  of  the  domicUe 
of  the  parties. — Ibid, 

Whether  an  English  husband  can,  by  goinff  to  a  foreign  country  where  marriages 
are  dissoluble  at  pleasure,  for  the  purpose  of  acquiring  a  domicile  there,  obtains 
valid  and  effectual  divorce,  qwxre.  LoUey*s  Cast  (Russ.  &  IL  237 ;  2  CL  &  F.  567) 
distin^shed.  M'CaHhy  v.  De  Caix  (2  Russ.  &  M.  614 ;  2  CI.  &  F.  568)  commented 
on  and  explained. — Ibid, 

Assault. — Consent— Submission. — ^The  plaintiff^s  mistress  requested  a  doctor  to 
examine  the  plaintiff,  who  was  a  domestic  servant,  in  order  to  ascertain  whether 
she  was  pregnant.  The  plaintiff  objected  to  the  examination,  but  undressed  by 
the  doctor's  orders,  and  submitted  to  be  examined.  The  doctor  examined  her, 
and  ascertained  that  she  was  not  pregnant.  He  used  no  violence  or  threats,  and 
did  nothinjz  more  than  was  necessary  for  the  examination.  The  mistress  was  not 
present.  The  plaintiff  sued  her  master  and  mistress  and  the  doctor  for  assault 
At  the  trial  the  judge  directed  a  verdict  for  the  master  and  mistress,  and  the  jnry 
found  a  verdict  for  the  doctor  : — Held  (afiSrming  the  order  of  the  Common  Pleas 
Division),  that  there  was  no  evidence  against  the  master  and  mistress,  that  the 
verdict  in  favour  of  tiie  doctor  was  right,  and  that  a  rule  for  a  new  trial  was  nghtlv 
discharged.— hotter  v.  BraddeU  and  W\fe,  (App.)  50  L.  J.  Rep.  C.  P.  448. 
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HISTORICAL  NOTES  ON  TITLES  OF  NOBILITY 

IN  SCOTLAND. 

NO.  II.  EARLS — Continued. 

A  SUBJECT  calling  for  remark,  in  consideration  of  the  confused 
apprehension  of  it  in  quarters  where  correct  information  might  he 
expected,  is  the  mode  in  which  the  dignity  of  Earl  was  constituted 
in  Scotland  in  feudal  times ;  including  more  especially  the  question 
whether  the  dignity  of  an  earl  was  separable  from,  or  ever  bestowed 
by  the  Crown  separately  from,  the  lands  of  the  earldom.  It  is 
here,  as  with  the  subject  of  succession  to  titles  of  honour  noticed 
in  our  last  paper :  the  question  must  be  settled  by  an  exhaustive 
examination  of  Scottish  writs  in  the  public  records  and  private 
charter-chests,  and  of  the  other  authentic  materials  for  the  history 
of  the  time,  and  not  by  the  repetition  of  a  few  traditional 
dicta  from  the  speeches  of  noble  and  learned  Lords,  who  in  the 
closing  part  of  the  last  century  have  advised  the  Sovereign  in  claims 
to  Scottish  dignities.  Lords  Mansfield,  Kosslyn,  Hardwicke,  and 
Camden  were  distinguished  English  lawyers;  but  when  a  question 
regarding  a  Scottish  peerage  came  before  them,  they  were  dealing 
with  an  unfamiliar  topic,  and  laboured  under  the  disadvantage  of 
having  before  them  materials  for  forming  a  judgment  of  the  most 
scanty  and  imperfect  kind,  compared  with  those  accessible  to 
Scottish  historical  antiquaries  of  the  present  day:  and  it  is  not 
wonderful  that  some  of  their  expressions  of  opinion  must,  in  the 
fuller  light  in  which  we  now  stand  in  respect  of  Scottish  history 
and  the  historical  side  of  Scottish  law,  be  pronounced  erroneous. 
It  is  unfortunate,  however,  that  these  law  Lords  were  occasionally 
tempted  to  overstep  their  province  as  advisers  of  the  Crown,  and 
lay  down  general  maxims  or  rules  for  the  guidance  of  their 
successors,  which,  though  in  some  instances  of  the  most  misleading 
description,  have,  to  use  the  words  of  Lord  Mansfield  in  the  SpynH 
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case  (1784),  been  ''  auxiously  adhered  to  ever  since/'  and  quoted  as 
ultimate  authorities  alike  by  counsel  and  by  noble  Lords  in  later 
peerage  claims.^ 

Among  the  Sources  where  evidence  on  a  matter  of  this  kind  is 
to  be  looked  for,  one  of  the  first  is  the  Register  of  the  Great  Seal 
This  record,  as  we  now  have  it,  goes  no  further  back  than  the  reign 
of  Bobert  Bruce.  It  is  in  the  earlier  reigns  very  far  from  perfect, 
but  becomes  more  complete  as  we  advance ;  and  by  the  time  that 
we  reach  the  reign  of  James  lY.,  the  number  of  charters  or  other 
writs  under  the  Great  Seal  which  have  been  left  unrecorded  is 
believed  to  be  very  small. 

But  ample  material  exist-s  to  supplement  the  gaps  and  defects 
in  the  record.  Two  independent  indexes  or  abstracts  of  the  lost 
portions  of  the  register  of  the  reigns  of  Bobert  I.,  David  II., 
Bobert  II.,  and  Bobert  III.  are  extant,  and  one  of  them  was 
published  under  the  editorship  of  Mr.  William  Bobertson  in  1798. 
Multitudes  of  missing  charters  of  this  period,  as  well  as  of  earher 
and  later  dates,  have  been  preserved  in  manuscript  copies,  taken 
either  from  the  originals  or  from  the  lost  portions  of  the  record, 
and  may  now  be  consulted  in  the  Advocates'  Library,  in  the  Harleian 
Collection  in  the  British  Museum,  and  elsewhere.  During  the 
present  century  the  contents  of  the  charter-chests  of  many  of  the 
leading  families  in  Scotland  have  been  carefully  ransacked  by  our 
antiquaries,  and  to  some  considerable  extent  printed.  It  was  not 
an  uncommon  practice  to  ratify  in  Parliament  charters  connected 
with  dignities,  and  from  this  cause  the  records  of  Parliament  also 
yield  their  quota  of  information  to  supply  what  is  wanting  in  the 
Begister  of  the  Great  Seal     We  are  therefore  in  possession,  if  not 

^  It  i»  a  common  error,  but  a  grave  one,  to  quote  resolutions  of  Committees 
for  Privileges  as  approved  by  the  House  of  Lords  and  reported  by  the  Houw 
to  the  Sovereign,  on  questions  regarding  rights  to  peerage  which  have  been 
I'eferred  to  the  House  by  the  Crown,  as  if  they  possessed  something  apnroachiDg 
to  the  weight  of  decisions  of  the  same  House  sitting  as  a  Court  or  Appeal 
The  true  chaiucter  of  such  resohitions  cannot  be  better  defined  than  m  the 
words  of  the  bite  Lord  Chelmsford  in  advising  the  House  on  a  daim  made  tn 
the  earldom  of  Wiltes  in  1869 :  "It  may  be  conceded  that  an  opinion 
expressed  by  those  who  are  exercising  a  quasi-judicial  function  will  always  be 
entitled  to  respect  and  consideration,  but  it  cannot  claim  the  authority  of  u 
linal  decision  upon  any  particular  point  of  law  in  the  same  manner  as  a 
judicial  determination  of  the  House  sitting  as  a  tribunal  of  ultimate  appeal 
fromthejndgmentsanddecreesof  the  Courts  of  la  wand  equity.  .  .  .  Aresoln- 
tion  of  a  Committee  of  Privileges  is  in  no  sense  a  judWent ;  and  though 
admitted  to  be  primd  facie  valid  and  conclusive,  yet  it  does  not  establish  a 
precedent  which  all  future  committees  are  bound  to  follow.  .  .  .  The  resoln- 
tions  of  Committees  of  Privileges  are  merely  for  the  purpose  of  information  an<l 
advice  to  the  Crown.  The  Crown,  though  it  generally  acts  upon,  is  not  bound 
by  them.  It  may  exercise  its  own  discretion  in  giving  or  refusing  its  assent  tu 
the  resolutions." 

These  remarks  were  made  in  reference  to  an  English  peerage  claim,  ami 
reasons  will  be  given  in  a  future  paper  why  they  apply  a  fwt%or%  to  a  Scottish 
claim. 
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of  a  complete  Beries  of  writs  connected  with  tbe  constitution  and 
tmnsmission  of  Scottish  earldoms,  at  least  of  a  sufficient  number 
to  form  the  basis  of  a  general  induction. 

We  shall  now  endeavour  to  present  to  our  readers  as  concisely  as 
we  can  the  result  of  as  exhaustiye  an  examination  as  we  have  been 
able  to  make  of  documents  relating  to  Scottish  earldoms  in  the 
Great  Seal  Register  and  out  of  it,  in  originals  and  in  transcripts 
whose  fidelity  there  is  no  reason  to  impugn,  aided  by  such  coUateml 
light  as  is  thrown  on  the  subject  by  the  other  Scottish  records  and 
contemporary  manuscripts  and  chronicles. 

Of  charters  of  "comitatus"  prior  to  the  seventeenth  century^ 
including  both  original  charters  and  charters  of  resignation  and 
confirmation,  only  a  very  few  can  be  pointed  to,  and  those  chiefly 
of  a  very  late  date,  in  which  the  dignity  of  an  earl  is  nominatim 
conveyed.    And  it  may  be  added  emphatically  that  neither  in  the 
records  nor  out  of  them  have  we  ever  seen  a  separate  grant  or 
patent  of  the  dignity  of  earl,  or  the  slightest  indication  of  such  a 
document  having  ever  existed  prior  to  the  beginning  of  the  seven- 
teenth century,  or  till  close  upon  the  time  when  our  sixth  James 
succeeded  to  the  English  throne.    Such  documents  have  indeed 
been  imagined  and  theorized  on  from  the  time  of  Sir  Robert  Gordon 
of  Gordonstoun's  unsuccessful  claim  to  the  earldom  of  Sutherland 
down  to  the  present  day,  but  none  of  the  theorizers  has  ever 
ventured  to  assert  that  he  has  actually  seen  such  a  document. 
Again,  there  are  to  be  foand  in  the  records  and  in  charter-chests 
numerous  Crown  charters  granted  on  the  resignation  by  earls  of  their 
comitatus  without  any  separate  mention  of  the  dignity  in  favour 
of  a  new  class  of  heirs ;  and  in  all  those  cases  the  heirs  named 
succeed  as  earls,  while  the  resicpser,  if  he  has  not  reserved  his  life- 
rent, ceases  to  be  an  earl.    Yet  no  such  document  exists  in  the 
public  records,  and  no  one  professes  to  have  seen  such  a  document 
iu  a  private  charter-chest,  as  a  regrant  of  the  dignity  of  an  earl 
separately  from  the  lands  on  the  resignation  of  the  holder  of  it. 
According  to  the  ideas  and  usages  of  feudal  Scotland,  the  notion 
of  a  comitatus  apart  from  a  comes  would  have  been  utterly 
unintelligible. 

A  few  examples  are  appended,  of  widely  different  dates,  of  the 
effect  of  a  grant  of  comitatus  in  conveying  the  dignity  of  an  earl. 
Some  of  these  were  cited  bv  Lord  Hailes  in  his  case  for  the  Count- 
ess  of  Sutherland  in  1771,  and  the  list  might  easily  be  much 
extended. 

Moray. — In  the  charter  by  Robert  Bruce  of  the  earldom  of  Carrick 
to  his  nephew,  Thomas  Randolph  (Ranulphi),  which  has  been  pre- 
served in  a  transcript  by  Lord  Haddington  from  a  lost  volume  of 
the  Great  Seal  Register,  the  grantee  is  at  the  outset  of  the  charter 
called  "  Thomas  Ranulphi,  miles,"  the  king's  lands  in  Moray  are 
erected  into  an  earldom  in  his  favour,  and  at  the  close  of  the 
charter  he  is  called  **  dictus  comes." 
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Carriek. — In  1361  Sir  William  Cunningham  had  a  charter  of 
the  comitatus  of  Carrick,  apparently  without  mention  of  the  dignity 
of  earU  (£eg.  Mag.  Sig.  L  i.  No.  17),  and  we  find  him  soon  afterwards 
granting  a  charter  as  Earl  of  Carrick  (Bobertson's  Index,  p.  64), 
although  at  another  time  he  is  called  "  Lord  "  of  Carrick — an  ex- 
ample of  the  laxity  of  intitulation  alluded  to  in  our  last  paper. 

March, — In  1369  Patrick  Earl  of  March  having  resigned  his 
comitatus,  without  mention  of  the  title  of  earl,  in  favour  of  his  son 
George,  the  latter  had  a  charter  of  resignation  from  David  II.,  in 
which  his  father  is  called  "  ultimus  comes ; "  and  soon  afterwards, 
the  father  being  still  alive,  the  son  is  designed  in  a  charter  Earl  of 
March. 

Moray. — In  1372  John  Dunbar,  son-in-law  of  Robert  II.,  had, 
along  with  his  wife,  the  Princess  Marjory,  a  charter  of  the  comitatus 
of  Moray,  after  which  he  is  styled  Earl  of  Moray.         » 

WifftouTL — The  case  of  the  earldom  of  Wigtoun  in  1370-71  was 
alluded  to  in  our  last  paper.  The  conveyance  by  Thomas  Fleming, 
Earl  of  Wigtoun,  to  Archibald  Earl  of  Douglas  was  of  the  comi- 
tatus only,  yet  Fleming  ceased  to  be  earL  The  title  of  Earl  of 
Wigtoun,  if  not  known  to  be  used  by  Archibald  Douglas,  was  in 
use  by  his  descendants,  Earls  of  Douglas. 

Caithness. — Walter  Stewart,  Earl  of  Caithness  and  Athole, 
brother  of  Bobert  III.,  resigned  the  earldom  of  Caithness  in  favour 
of  his  son  Alan,  who  had  a  charter  of  the  comitatus  only  in  1430, 
and  died  soon  afterwards,  his  father  surviving  him.  Bower,  in 
noticing  Alan's  death,  calls  him  Earl  of  Caithness. 

Caithness, — ^The  comitatus  of  Caithness  was  conveyed  by  James 
II.  in  1455  to  William  Earl  of  Orkney  by  charter,  in  compen- 
sation for  a  claim  to  Nithsdale,  after  which  he  is  at  once  styled 
Earl  of  Orkney  and  Caithness. 

Huntly, — Alexander  Seton,  Lord  Gordon,  got  a  charter  of  the 
comitatus  of  Huntly  in  1449  with  limitation  to  George,  son  of  liis 
third  marriage,  to  the  exclusion  of  the  son  of  his  first  wife,  ancestor 
of  the  Setons  of  Touch.  The  grantee  was  immediately  designed 
earl ;  and  in  terms  of  the  charter,  not  merely  the  land  but  the  title 
was  inherited  by  the  son  of  the  third  marriage. 

Crawford. — In  1541  David  Lindsay  of  Edzell,  a  cadet  of  the 
Crawford  family,  obtained  from  James  V.  a  charter  of  the  comi- 
tatus of  Crawford  on  the  resignation  of  David,  eighth  Earl  of 
Crawford,  the  latter  thereby  disinheriting  his  own  son,  known  in 
history  as  the  "  Wicked  Master  of  Crawford."  The  resigner  not 
.  having  retained  his  liferent,  Edzell  became  at  once  ninth  Earl  of 

^  The  record  of  this  charter  ends  abroptly,  space  being  left  for  its  comolc* 
tion  ;  so  it  may  ]^s8ibly  have  mentionea  tne  dignity,  though  this  is  highly 
im{>Tobab1e ;  but  it  is  included  in  our  enumeration  chiefly  because  it  Las  been 
again  and  ajgain  pointed  to  in  connection  with  the  subeequent  dedgnation 
of  Sir  William  Cunningham  as  **  dominus  de  Carrick,"  as  an  instance  of 
.  a  charter  of  comitatus  under  which  the  dignity  was  not  conveyed. 
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Crawford,  and  sat  as  earl  in  Parliament  In  1546,  however,  the 
ninth  earl, ''  movit  of  guid  zeal  and  piety,  and  remembering  the  great 
luif  and  kindness  of  the  said  umquhile  David  Earl  of  Crawford, 
and  in  mind  to  recompense  the  samyn  to  his  offspring  "  (as  expressed 
in  a  cnrious  bond  yet  extant),  adopted  the  grandson  of  the  eighth 
earl  and  son  of  the  ''  Wicked  Master ''  as  his  son,  and  passing  over 
his  own  children,  reconveyed  the  comitatus  to  him  by  the  usual 
process  of  resignation  and  regrant  by  the  Crown,  with  a  reservation 
of  his  own  liferent.  The  "Wicked  Master's"  son  accordingly  became 
tenth  earl,  while  the  son  of  the  ninth  earl  subsided  into  the  position 
of  David  Lindsay  of  Edzell. 

Ross. — On  15th  May  1565  Queen  Mary  conveyed  to  her  future 
husband,  Henry  Lord  Daruley,  the  comitatus  of  Boss ;  and  in  a 
charter  a  few  days  later  he  is  called  Earl  of  Boss. 

Mar. — On  23rd  June  1565  the  same  Queen  restored  per  modum 
justUioi  to  John  Lord  Erskine  the  comitatus  of  Mar,  as  its  lawful 
heir,  who  had  been  wrongfully  kept  out  of  possession  by  her  pre- 
decessors ;  and  we  find  him  designed  Earl  of  Mar  as  soon  as  the 
necessary  process  of  infeftment  could  be  got  over,  namely,  on  the 
Ist  August  following. 

Morton. — James,  third  Earl  of  Morton,  having  no  sons,  granted 
in  1543  a  charter  of  the  comitatus  of  Morton  to  James  Douglas, 
of  the  Angus  branch  of  the  house,  husband  of  his  youngest 
daughter,  with  other  remainders.  Queen  Mary  confirmed  this 
charter  (mention  being  made  in  the  Crown  charter  of  bis  resigna- 
nation),  and  the  grant  was  afterwards  ratified  in  Parliament  The 
disponee  accordingly  became  fourth  Earl  of  Morton,  though  neither 
heir  of  line  nor  heir-male  of  his  predecessor,  and  is  well  known  in 
Scottish  history  as  the  Begent  Morton. 

Morton. — On  the  execution  and  attainder  of  the  Begent  Morton 
the  comitatus  of  Morton  was  conferred  on  John  Lord  Maxwell, 
husband  of  the  second  daughter  of  the  third  earl,  in  June  1581.  He 
became  Earl  of  Morton,  and  was  belted  in  July  following. 

Morton, — ^The  attainder  of  the  Begent  Morton  having  been 
removed  by  an  Act  of  indemnity  in  1585,  a  competition  for  the 
earldom  of  Morton  arose  between  Lord  Maxwell  and  WiUiam 
Douglas  of  Lochleven,  the  heir  under  an  entail  made  by  the  Begent 
in  1564,  conveying  the  comitatus  only.  Douglas  of  Lochleven  was 
successful,  and  had  a  charter  of  date  20th  July  1589,  which  like- 
wise conveyed  the  comitatus  only  without  mention  of  the  dignity 
of  earl,  and  is  the  title  under  which  the  present  Earl  of  Morton 
possesses. 

Moray. — ^The  right  to  the  presently  existing  earldom  of  Moray 
Tests  on  four  charters  of  comitatus  merely  (the  later  ones,  as  usual, 
on  resignations),  dated  respectively  30th  January  1561-62,  22nd 
January  1563-64,  1st  June  1566,  and  17th  AprU  1611.  The 
limitation  in  the  first  two  charters  was  to  heirs-male  of  the  body, 
in  the  third  to  heirs-general,  and  in  the  fourth  to  heirs-male  of  the 
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bodj,  with  a  farther  destmation  to  heirs-general.  Though  in  none 
of  .these  writs  is  there  a  woid  about  the  dignity  of  earl,  yet  that 
dignity  has  followed  their  varying  limitation,  even  the  seventeenth- 
centary  charter  having  been  held,  and  rightly  held,  to  opeiate  td 
the  exclusion  of  an  heir-female  from  dignity  as  well  as  lands. 

We  could  easily  multiply  our  examples,  but  it  is  perhaps  more 
to  the  point  to  allude  to  those  exceptional  charfceisof  comitatns 
in  which  the  dignity  of  an-  earl  is  specifically  mentioned.  We 
have  not  been  able  to  discover  above  six  such  charters  either  in  the 
Great  Seal  Blister  or  out  of  it  prior  to  1378 ;  and*  nearly  all  of 
these  afford  an  indirect  corroboration  of  the  position  here  laid  dowu. 

1.  Carriek, — In  the  charter  by  Sobert  Bruce  to  his  brother 
Edward  of  the  earldom  of  Carriek,  the  comitatus  is  conveyed  to 
him  and  the  heirs-male  of  his  body  "  cum  nomine,  jure,  et  dignitate 
comitis,  et  cum  omnibus  aliis  libertatibus,  aysiamentis,  et  jnstis 
pertinentiis,  tarn  nominatis  quam  non  nominatis,"  a  form  of  ex- 
pression which  indicates  clearly  that  the  dignity  was  one  of  the 
understood  pertinents  of  the  lands.  The  unusually  tautological 
character  of  the  whole  of  this  charter  may  perhaps,  as  Lord  Hailes 
suggests,  be  a  result  of  the  circumstance  that  it  disinherited  the 
king's  daughter  Marjory. 

2.  WigUmn. — David  II.  in  1341,  in  erecting  into  an  earldom 
cei1;ain  lands  known  under  different  designations,  namely,  Farjnnes, 
Kennys,  and  the  burgh  of  Wigtoun,  in  favotir  of  his  stanch  adherent 
Sir  Malcolm  Fleming,  adds  that  he  is  to  take  his  designation  as 
earl  from  Wigtoun,  as  being  the  principal  manor  of  the  sherifiFdom 
of  that  name.  Had  this  clause  been  left  out,  the  charter  would 
have  left  it  doubtful  what  the  grantee's  intitulation  as  earl  was  to  be. 

3.  Olencaim, — James  III.  on  28th  May  1488,  just  before  setting 
out  for  the  encounter  with  his  rebel  subjects  which  ended  in  his 
defeat  and  death  at  Sauchiebum,  granted  a  charter  to  Alexander 
Cunningham  of  Kilniaurs  (not  in  the  Great  Seal  Register,  but 
printed  in  the  evidence  in  the  Earl  of  Crawford's  Montrose  claim, 
and  in  the  recent  Mar  claim)  which  conveyed  in  the  first  place  the 
dignity  of  Earl  of  Glencairn,  and  then  the  lands  of  Drummond  and 
Duchray,  the  limitation  "heredibus  suis"  being  appended  to  the 
lands  only,  showing  the  close  connection  between  title  and  lands, 
though  the  latter  were  not  formally  erected  into  a  comitatus. 

4  BothwelL — The  records  of  Pariiament  contain  a  charter— not 
in  the  Great  Seal  Register — of  date  17th  October  1488,  by  which 
James  IV.,  in  reward  for  his  assistance  at  Sauchiebum,  conveyed 
the  earldom  of  Bothwell  to  Patrick  Hepburn,  Lord  Hailes.  After 
erecting  the  lordship  of  BothweU  into  an  earldom,  and  annexing  to 
it  the  lordship  of  Crichton,  the  charter  declares  that  the  grantee  is 
made  and  belted  an  earl  to  himself  and  his  heirs. 

5.  Moray, — James  Stewart,  natural  son  of  James  IV.,  had  in 
1501  a  charter  of  the  comitatus  of  Moray  to  himself  and  the  heiis- 
male  of  his  body,  to  be  called  in  future  Earls  of  Moray, 
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6.  JHar. -Barnes  Stewart,  natural  brother  of  Queen  Mary,  after- 
wards the  Begent,  had  in'  February  1561-62  a  charter  from  that 
Queen  of  the  comitatus  of  Mar,  which  at  its  close  directs  that  he 
should  be  called  Earl  of  Mar.  The  reason  for  this  explicitness 
seems  to  have  been  that  the  grantee  had  shortly  before  had  a 
charter  of  the  comitatus  of  Moray,  of  which  it  was  thought 
expedient  that  he  should  not  avail  himself,  inasmuch  as  his  rival, 
the  Earl  of  Huntly,  was  in  possession  of  the  last-named  earldom  in 
right  of  a  previous  charter.  After  the  defeat  and  death  of  Huntly 
at  Corrichie,  which  took  place  in  October  1562,  Queen  Mary 
having  also  in  the  meantime  become  satisfied  that  the  earldom  of 
Mar  rightfully  belonged  to  Lord  Erskine,  the  grantee  resigned  the 
title  of  Mar  and  relinquished  it  for  that  of  Moray. 

About  1581  the  practice  began  to  be  general  of  conveying  in 
express  words  the  title  of  earl  along  with  the  lands ;  but  there 
was  still  no  such  document  thought  of  as  a  separate  patent  of  earl- 
dom, and  a  gi*ant  of  comitatus  without  mention  of  the  dignity 
conveyed  the  title.  We  will  find  an  instance  in  proof  of  this  in 
connection  with  a  well-known  and  curious  episode  in  the  history  of 
the  earldom  of  Arran.  James  Earl  of  Arran,  son  of  the  first  Duke  of 
Cb&telherault,  becoming  insane,  his  cousin,  commonly  known  as 
Captain  James  Stewart,  who  was  in  the  temporary  enjoyment  of  a 
large  share  of  royal  favour,  induced  the  lunatic  earl  to  resign  the  earl- 
dom in  his  favour.  James  sanctioned  the  transaction,  conveying  the 
earldom  of  Arran  to  Stewart  by  two  charters,  which  for  further 
security  were  confirmed  by  Parliament  The  first  charter  conveyed 
the  comitatus  only ;  the  second  conveyed  both  lands  and  title,  each 
separately  destined  to  heirs-male.  Yet  the  first  charter  was  held 
to  confer  on  Stewart  the  title  of  earl,  for  between  the  date  of  the 
two  he  is  designed  Earl  of  Arran  in  the  records  of  Parliament 
Both  conveyances,  it  may  be  added,  were  afterwards  reduced  by 
the  Court  of  Session  at  the  instance  of  the  insane  earl  and  his 
curators. 

We  may  then  safely  say  that  while  down  to  the  end  of  the  six- 
teenth century  a  grant  of  comitatus  invariably  and  of  necessity 
included  the  dignity  of  earl  whether  specified  or  not,  the  occasional 
separate  mention  of  it,  at  least  if  occurring  prior  to  1581,  can  gener- 
ally be  accounted  for  by  some  specialty  in  the  circumstances  of  the 
grant ;  and  during  that  whole  period  a  patent  or  charter  of  the  dignity 
of  earl  was  a  thing  unknown — a  conclusion  none  the  less  certain  from 
its  opposition  to  a  dictum  of  Lord  Camden  in  1771,  which  has 
been  too  often  assumed  to  contain  an  embodiment  of  the  Scottish 
law  on  this  subject 

On  the  other  hand,  if  an  earldom  (comitatus)  necessarily  implied 
an  earl,  is  the  correlative  proposition  equally  true,  that  an  earl 
necessarily  implied  an  earldom?  A  few  exceptional  instances 
may  certainly  be  pointed  out  in  which  the  original  charter  granted 
to  an  earl  did  not  formally  erect  the  lands  into  an  earldom.    We 
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learn  from  the  Exchequer  Bolls  that  Sir  David  Lindsay,  first  Earl 
of  Crawford,  was  "  made/'  that  is,  belted,  earl  in  1398.  His  charter 
of  the  same  year  was  extant  in  1606,  and  produced  to  the  Commis- 
sioners at  the  time  of  the  decreet  of  ranldng.  It  is  now  lost,  as 
is  the  volume  of  the  Segister  of  the  Great  Seal  in  which  it  was 
recorded  But  the  two  extant  indexes  of  the  lost  volume  agree 
substantially  with  the  note  of  evidents  produced  at  the  ranking 
that  it  was  a  charter  by  Sobert  III.  to  David  Earl  of  Crawford  of 
the  barony  of  Crawford,  erected  into  a  free  r^[ality  with  the  Four 
Pleas  of  the  Crown.  The  charter  called  the  grantee  an  earl,  but 
the  lands  a  regality  only,  and  not  an  earldom.  The  charter  of  1388 
to  the  Earl  of  Glencaim,  above  alluded  to,  was  another  instance  in 
point ;  and  the  earldom  of  Cassillis,  of  which  the  original  charter  is 
lost  and  unrecorded,  was  also  constituted  without  formal  erection 
of  the  lands  into  an  earldom,  as  appears  from  the  barony  of 
Cassillis  being  mentioned  in  documents  after  its  data  Yet  it  was 
undoubtedly  the  common  usage  to  denote  the  lands  of  an  earl  as 
earldom  or  comitatus,  whether  this  formal  erection  had  taken  place 
or  not  Such  may  be  shown  to  be  the  case  as  regards  both  Cassillis 
and  Glencaim.  The  estate  of  Glencaim  was  even  called  the  ''comi- 
tatus" in  the  charter  of  1511,  by  which  it  was  for  the  first  time 
erected  into  an  earldom. 

Grants  of  honours  alone,  after  the  English  fashion,  originated  in 
the  close  connection  with  the  sister  country  brought  about  by  the 
immediate  prospect  of  the  union  of  the  crowna  The  first  Scottish 
patent  of  peerage,  and  the  only  one  which  actually  pieceded  James' 
accession  to  the  throne  of  England,  was  granted  to  Bobert  Lord 
Seton,  who  on  16th  November  1600,  in  respect  of  his  faithful 
services  and  those  of  his  ancestors  to  King  James  and  his  prede- 
cessors, had  the  dignity  of  Earl  of  Winton  conferred  on  himsdf 
and  his  heirs-male  by  patent,  in  phraseology  entirely  new,  and 
borrowed  from  what  was  current  in  England.^ 

The  Earls  of  Home,  Perth,  and  Dunfermline  were  created  by 
patent  in  1605.  The  Dunfermline  patent,  the  only  one  of  the 
three  extant,  is  in  the  new  form,  and  conveys  no  lands  but  tlie 
dignity  only;  and  there  is  reason  to  believe  that  the  other  two 
are  similar.    Subsequently  creation  by  patent  became  the  rule. 

Before  quitting  the  subject  of  Earls,  a  few  observations  may  be 
made  on  a  ceremony  not  peculiar  to  Scotland,  and  which,  though 
most  frequently  mentioned  in  connection  with  earldoms,  belonged 
to  them  in  common  with  other  titles  of  dignity,  and  continued  down 

1  "Noveritis  igitur  nos  .  .  .  creasse,  ordinasse,  coDBtituuse  ek  erexiase 
tenoreque  prsssentium  creare,  ordioans,  constituere  et  erkere  antedicUioi 
consanguineum  nostmm  Robertam  dominam  Seytoun  et  luBreaea  snoe  maBcnlw 
comites  de  Wentoan,  eidemque  Roberto  ac  hafredibas  sais  orsidictis  nomen, 
Btatom,  gradum,  titolam,  honorem,  et  digDitatem  eomitis  ae  Wentoane  in 
omnibus  et  singulis  pneeniinentiis,  digaitatibas,  honoriboa,  et  csstens  qoibiu- 
cunque  ejusmodi  statui  eomitis  de  Wentoun  pertinere  seu  spectare  Talentibos." 
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to  a  late  date,  namely,  the  cinctura  gladii  or  belting,  a  symbolical 
act  by  which  the  sovereign  invested  a  newly-made  earl  or  other 
peer  in  his  dignity — an  act  which  was  generally  accompanied 
by  the  creation  of  knights,  and  of  which  in  later  times  we  have 
many  detailed  notices.  Belting  was  not,  as  has  been  sometimes 
suggested,  a  mode  of  conferring  an  earldom ;  the  whole  evidence 
connected  with  it  shows  that  it  always  presupposed  the  formal 
constitution  of  the  dignity  otherwise.  It  is  alluded  to  in  various 
original  charters  of  earldom,  and  also  in  many  of  the  patents  of 
peerage,  including  the  earliest  of  them,  that  of  the  Earl  of  Winton. 
The  Accounts  of  the  Lord  High  Treasurer  of  Scotland  for  1581 
contain  the  details  of  the  expenses  incurred  in  the  "  creation " 
(which  Moysie,  a  contemporary  authority,  explains  as  belting)  of 
the  Duke  of  Lennox  and  the  Earls  of  Arran,  Gowrie,  and  Orkney, 
in  the  great  hall  of  Holyrood  House,  peers  whose  dignities  were  all 
conferred  by  charter  extant  or  on  reoord.i 

Belting,  as  an  inaugural  ceremony  in  dignities,  had  an  analogy  to 
sasine  in  lands,  and  a  like  symbolical  character,  but  differed  from 
sasine  in  so  far  as  it  only  took  place  on  a  new  creation,  and  had  not 
to  be  repeated  on  every  new  succession  to  a  dignity.  It  seems  to 
have  been  most  generally  performed  in  Parliament,  but  occasionally 
in  later  times  at  Holyrood,  as  in  the  instances  just  alluded  to,  and 
sometimes  it  was  arranged  that  it  should  take  place  at  a  coronation. 
The  belting  usually  followed  the  writ  creating  the  dignity ;  but 
in  some  exceptional  cases— of  which  that  of  the  earldom  of  Winton 
seems  to  have  been  one — ^it  immediately  preceded  the  granting  of 
the  charter  or  patent,  and  anticipated  it. 

A  peer  is  often  said  in  the  records  of  Parliament  to  have  been 
"  made  "  or  «  created,"  not  of  the  date  of  his  charter,  but  of  the  date 
of  his  belting.  Thus  the  Exchequer  Accounts  of  1398  allude  to 
the  ceremony  at  the  General  Council  of  making  the  heir-apparent 
to  the  throne  Duke  of  Eothesay,  the  Earl  of  Fife  Duke  of  Albany, 
and  Sir  David  Lindsay  Earl  of  Crawford,  "  factus  fuit "  being  the 
expression  used ;  and  we  have  a  further  description  in  the  Chartu- 
lary  of  Moray  of  the  same  ceremony  as  regards  the  two  dukes. 

Of  the  first  Earl  of  Douglas  Wyntoun  says — 

*^  William  the  first  earl  was  he 
That  beltit  was  of  that  cownt^." 

And  in  a  passage  immediately  following,  after  recording  the  raptus 
of  Isabel  Countess  of  Mar,  her  marriage,  and  her  husband's  joint 
infeftment  in  the  earldom,  he  adds — 

**  Sua  was  the  Stewart  for  his  bownteis 
Beltit  earl  of  the  cownties." 

The  Asloan  MS.,  or  Auchinleck  Chronicle,  a  valuable  contem- 

J  It  was  at  one  time  suggested  by  Lords  Mansfield  and  Loughborough  that 
beltuig  was  a  distinct  mode  by  which  Scottish  peerages  were  occasionally 
created  without  charter  or  patent,  and  involving  a  destination  to  heirs-male  ; 
but  It  18  probably  unnecessary  to  add  that  Committees  of  Privileges  in  later 
tunes  have  given  no  countenance  to  this  fantastic  notion. 
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porary  authority  regarding  the  reign  of  James  IL,  speaking  of  a 
Parliament  held  in  June  1452,  says:  "Thar  was  maid  in  the 
forsaid  Parliament  thre  erllis,  viz.  Schir  James  Crechtoun,  sen  and 
air  to  Schir  William  of  Crechton,  that  spousit  the  eldest  sister  of 
Murray,  was  beltit  Erll  of  Murray.  Item,  The  Lord  Hay  and  Con- 
stable of  Scotland  was  beltit  Erll  of  ErolL  Item^  Schir  Geoige  of 
Crechtoun  was  beltit  Erll  of  Gaithnea" 

The  first  of  these  instances  of  belting  calls  for  remark.  As  the 
earldom  of  Moray  had  been  granted  in  1371-72  to  John  Dunbar, 
second  son  of  the  Earl  of  March,  and  his  wife,  the  Princess  Mar- 
jory, with  remainder  to  their  heirs  whatsoever,  Janet  Dunbar,  wife 
of  Sir  James  Crichton,  was — ^unless  there  had  been  a  subsequent 
resignation  and  regrant — already  dejure  Countess  of  Moray,  though 
her  right  had  been  temporarily  usurped  by  Archibald  Douglas, 
husband  of  her  younger  sister.  Talung  that  passage  along  with 
the  above-quoted  allusion  in  Wyntoun  to  belting  in  connection 
with  Alexander  Stewart,  Earl  of  Mar,  a  question  suggests  itself, 
whether  the  bestowal  of  the  liferent  of  an  earldom  on  the  husband 
of  a  countess  in  her  own  right  was  not  a  case  where  the  ceremony 
of  cinetuTu  gladii  was  in  use.  We  know  of  no  corroborative 
evidence  of  such  a  supposition,  and  Wyntoun's  "  beltit  erll "  may 
perhaps  be  no  more  than  a  loose  and  inexact  phrase,  not  neces- 
sarily conveying  the  idea  that  the  cindura  gladii  had  been  actually 
bestowed  on  the  person  so  designated. 

In  the  records  of  Parliament  of  the  year  1488  it  is  said  of 
Patrick  Hepburn,  Lord  Hailes,  whose  charter  of  the  earldom  of 
Bothwell  has  been  referred  to  above,  that  the  king  created  him 
earl  "  per  prsecingcionem  gladii  ut  moris  est."  There  is  a  notice 
in  the  Pollok  Chronicle  of  the  belting  by  Queen  Mary  of  her 
husband  as  Duke  of  Albany.  In  the  reign  of  James  VI.  notices 
of  belting  became  frequent.  The  expenses  of  the  belting  of  the 
Duke  of  Lennox  and  Earls  of  Arran  and  Gowrie  in  1581  are,  as 
above  stated,  in  the  Treasurer's  Accounts.  The  particulars  of  the 
belting  of  the  Earl  of  Winton  in  1600  are  related  by  Nisbet 
After  James  went  to  England  the  royal  warrant  was  sometimes 
granted  to  a  commissioner  to  belt  the  newly-created  peers,  and 
eventually  the  ceremony  came  to  be  altogether  dispensed  with. 


STATUTES  AFFECTING  SCOTLAND. 

If  the  Acts  relating  to  Scotland  passed  during  the  recent  session 
of  Parliament  are  not  numerous,  there  are  perhaps  more  than  an 
average  number  of  interest  to  legal  practitioners,  and  desening 
of  special  notice  in  the  pages  of  this  tfoumal  The  first  we  notice 
is  "  An  Act  for  the  Amendment  of  the  Law  regarding  Property 
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of  Married  Women  in  Scotland  "  (44  and  45  Vict  c.  21).  Although 
women  are  still  excluded  from  tiie  finnchise,  their  interests  are 
apparently  not  entirely  overlooked  in  Parliament  Within  the  last 
twenty  years  no  less  than  four  statutes  have  passed  having  for  their 
object  the  removal  of  burdens  imposed  upon  married  women.  The 
present  Act  while  in  the  bill  sts^e  met  with  some  severe  criticism, 
as  will  be  seen  by  reference  to  the  reports  upon  it  by  the  Faculty 
of  Advocates  and  Scottish  Trade  Protection  Society  {Jowmal  of 
Juriaprvdence,  xzv.  p.  209).  The  latter  body,  viewing  it  mainly 
in  the  interest  of  creditors,  feared  that  if  it  passed  great  facility 
might  be  afforded  for  the  practice  of  frauds  by  insolvent  husbands, 
who  might  hand  over  property  to  their  wives  upon  the  eve  of  bank- 
ruptcy. The  3rd  sub-section  of  section  1,  however,  provides  that 
in  order  to  exempt  the  wife's  moveable  estate  from  diligence  at  the 
instance  of  the  husband's  creditors,  it  "  must  be  invested,  placed,  or 
secured  in  the  name  of  the  wife  herself,  or  in  such  terms  as  shall 
clearly  distinguish  the  same  from  the  estate  of  the  husband"  If 
a  wife  lends  money  to  her  husband  or  allows  it  to  be  ''  unmixed  " 
with  his,  it  will  go  to  his  trustee  in  the  event  of  bankruptcy, 
reserving  to  her  only  the  right  to  recover  a  postponed  dividend. 
The  main  change  which  the  Act  effects  is  this:  whereas  formerly 
parties  had  to  contract  themselves  out  of  the  jus  mxiriti,  they  will 
in  future  be  obliged,  if  they  prefer  the  ancient  state  of  the  law,  to 
contract  themselves  into  it  In  point  of  £act,  the  jvs  mariti  will 
cease  to  exist,  except  for  the  ever-diminishing  number  who  have 
made  their  marriage  contracts  prior  to  18th  July  1881.  In  the  time 
to  come  the  wife's  personal  estate,  whether  acauired  prior  to 
marriage  or  during  its  subsistence,  shall  not  be  subject  to  it 

Another  of  our  own  peculiar  phrases  is  about  to  disappear.  The 
jus  mariti,  concerning  which  so  much  that  is  learned  and  in- 
genious has  been  written,  will  soon  be  forgotten;  that  term,  amongst 
the  first  we  learned  when  we  began  our  legal  studies,  shall  ere  long 
be  heard  no  more,  and  interest  only  the  legal  antiquarian.  While 
the  jus  m/triti  is  abolished,  the  right  of  administration  is  still  to 
some  extent  preserved  The  wife  may  indeed  obtain  pajrment  of 
the  income  of  her  individual  estate  upon  her  own  order  or  receipt, 
but  she  cannot  assign  her  future  income,  or  the  estate  itself,  with- 
out the  consent  of  her  lord  and  master.  The  Act  is  obviously 
intended  to  meet  the  case  of  the  gi*eat  mass  of  married  women 
who  have  no  marria£[e  contracts,  but  who  are  at  the  same  time 
likely  to  earn  something  by  their  own  industry,  or  succeed  to  small 
legacies.  We  fear,  however,  as  a  general  rule,  many  will  fail  to 
protect  themselves  from  their  husband's  creditors,  because  they 
will  neelect  to  have  their  money  invested  in  such  a  way  as  to  dis- 
tinguisn  it  when  insolvency  takes  place.  Over  heritable  estate  in 
Scotland  the  power  of  the  wife  appears  to  be  unlimited,  for  by 
section  2,  whicn  deals  with  such  property,  both  the  jvs  mariti  and 
the  husband's  right  of  administration  are  abolished     Heritable 
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property,  however,  will  almost  always  come  under  the  provisions 
of  a  marriage  contract  The  law  relating  to  a  husband's  interest 
in  the  heritable  estate  of  his  deceased  wife  apparently  remains 
unaltered  His  interest  in  her  moveable  property  is  now  made 
exactly  the  same  as  that  which  she  would  have  had  in  the 
character  of  his  widow. 

Section  5  provides  that  "  where  a  wife  is  deserted  by  her  hus- 
band, or  is  living  apart  from  him  with  his  consent,  a  judge  of  the 
Court  of  Session  or  Sheriff  Court,  on  petition  addi^sssed  to  the 
Court,  may  dispense  with  the  husband's  consent  to  any  deed  relat- 
ing to  his  estate.  Section  7  confers  upon  children  a  right  of 
legitim  in  regard  to  the  moveable  estate  of  their  mother  sinular  to 
that  at  present  existing  over  the  estate  of  their  father. 

The  Faculty  of  Advocates  strongly  recommended  that  a  readjust- 
ment of  the  Imbility  of  the  spouses  for  debt  should  accompany  the 
proposed  legislation.  Effect  has  not  been  given  to  this  suggestioa 
While  the  husband's  rights  have  been  thus  materially  affected,  he 
still  remains  liable  for  uie  debts  oi  his  wife,  and  alone  responsible 
for  the  maintenance  of  the  &mily.  Certainly  married  women 
have  no  reason  to  complain. 

In  the  opinion  of  many  the  recent  legislation  relating  to  the 
recovery  of  debts  and  to  insolvency  has  not  been  beneficial  This 
year  we  have  more  of  it  The  abolition  of  imprisoimient  led  of 
necessity  to  a  new  cessio  Act,  which  in  time  has  given  us  another. 
It  was  felt  that  the  statute  of  last  year  still  left  the  debtor  without 
any  power  of  obtaining  a  discha^j?e,  such  as  is  afforded  to  the 
bankrupt  under  the  Act  of  1856.  This  has  been  remedied,  and  at 
the  same  time  the  opportunity  taken  to  revise  the  whole  machineiy 
for  the  discharge  of  debtors.  It  may  be  necessary  to  remind  some 
of  our  readers  that  by  the  146th  section  of  the  Bankruptcy  Act  a 
bankrupt  may  obtain  his  discharge  at  any  time,  provided  that  he 
has  the  consent  of  all  his  creditors ;  that  when  six  months  have 
elapsed  from  the  date  of  sequestration,  the  concurrence  of  a 
majority  of  creditors  in  number  representing  four-fifths  in  value 
is  sufficient  for  this  purpose;  that  as  time  goes  on  the  terms  become 
easier,  until  after  two  years  the  consents  of  creditors  are  entirely 
dispensed  with.  These  provisions,  however,  did  not  relate  to  a 
process  of  cessio.  This  has  now  been  altered  In  the  first  phice. 
under  section  5  of  the  last  Act  (44  and  45  Vict  c.  22)  the  debtor 
under  a  cessio  is  now  entitled  to  the  benefit  of  the  146th  section 
of  the  Act  of  1856  on  the  expiration  of  six  months  &om  the  date 
of  the  decree  of  cessio,  but  under  the  following  conditions:  either  it 
must  be  proved  that  a  dividend  of  not  less  than  5&  in  the  £  has 
been  paid  out  of  the  estate,  or  security  for  such  payment  found; 
and  if  not,  the  Court  must  be  satisfied  that  the  fsolure  to  comply 
with  these  conditions  has  arisen  from  causes  for  which  the  debtor 
"  cannot  justly  be  held  responsible."  The  trustee  under  a  cessio 
is  also  entitled  to  his  discharge  aftier  a  final  division  of  the  funds,  if 
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he  has  complied  with  the  provisions  of  the  147th  section  of  the 
Bankruptcy  Statute.  But  tne  new  Act  goes  further,  and  amends 
the  law  relating  to  the  discharge  of  bankrupts  also,  by  imposing 
upon  them  this  condition  of  payment  of  a  security  for  a  minimum 
dividend.  It  seems  unreasonable,  we  may  observe,  to  fix  the 
minimum  at  the  same  sum  for  bankruptcies  and  cessios,  because 
in  practice  a  cessio  is  the  remedy  of  a  man  whose  estate  will  yield 
little  or  nothing.  It  will  be  dimcult  for  the  judge  to  determine 
whether  the  fajiure  to  pay  arises  from  innocent  causes.  Of  course 
the  debtor  will  say  that  it  does;  no  man  ever  attributes  his 
financial  ruin  to  his  own  folly  or  crime,  and  in  ninety-nine  per 
cent,  of  cases  the  creditors  will  not  interfere.  It  would  be  a  mere 
waste  of  their  money  to  lead  evidence  upon  such  a  matter.  If  the 
Sheriff  is  satisfied  that  the  failure  of  any  debtor  to  appear  at  a 
meeting  to  which  he  has  been  cited  is  wilful,  he  may  now  grant 
decree  of  cessio  in  absence.  The  sections  of  the  Bankruptcy  Act 
relating  to  the  granting  of  warrants  and  commissions  in  processes 
of  sequestration  are  to  apply  to  cessios.  The  Sheriff  has  also  the 
power  under  a  petition  for  cessio,  if  the  liabilities  exceed  £200, 
to  dismiss  the  cessio  and  award  sequestration  instead.  The 
inducise  in  cessios  may  at  the  discretion  of  the  Sheriff  be  r3duced 
to  a  period  of  eight  days.  The  powers  conferred  by  the  12th 
section  of  the  Act  of  last  year  to  take  possession  of  the  moveable 
property  of  debtors  in  their  dwelling-houses,  it  is  now  explained, 
extend  also  to  shops,  counting-houses,  etc. 

We  in  the  next  place  notice  "  An  Act  to  amend  the  Law  respect- 
ing the  Service  of  Process  of  Courts  of  Summary  Jurisdiction  in 
England  and  Scotland  "  (44  and  45  Vict  c.  24).  In  Scotland  this 
expression  "Court  of  Summary  Jurisdiction"  means  a  justice  of  the 
peace  or  other  local  magistrate  and  the  Sheriff.  The  main  provi- 
sion of  the  Act  is  contained  in  the  5th  section,  under  which,  when 
a  process  has  been  issued  by  a  Court  of  Summary  Jurisdiction  in  the 
one  country  and  indorsed  by  a  similar  Court  in  the  other,  "  it  may 
be  served  and  executed  within  the  jurisdiction  of  the  indorsing 
Court  in  like  manner  as  it  may  be  served  and  executed  within  the 
jurisdiction  of  the  issuing  Court,  and  that  by  an  officer  either  of  the 
issuing  or  of  the  indorsing  Court."  Before  indorsing  a  process  the 
magiBtrate  must,  however,  be  satisfied,  by  means  of  a  deposition 
or  solemn  declaration,  as  to  the  handwriting  of  the  issuing  judge, 
and  in  cases  requiring  the  attendance  of  an  accused  person  or  cita- 
tion of  a  witness  he  must  also  have  primd  facie  evidence  of  the 
complaint  Under  section  5  we  shall  now  see  an  English  warrant 
of  distress  being  carried  out  in  Scotland  as  if  it  were  not  our  pro- 
cess of  poinding  and  sale.  Any  questions  raised  relating  to  the 
money  tnus  recovered  will  be  dealt  with  in  England  under  section 
6.  The  Scotch  Sheriff  may  give  decree  for  aliment  in  bastardy 
cases  against  the  father,  if  a  "  person  within  the  jurisdiction  of 
the  Court,"  although  he  ordinarily  resides  in  England,  and  it  will 
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be  indorsed  and  executed  under  this  Act  It  appears  to  us  that 
this  section  may  in  practice  raise  a  difficulty,  for  the  person  who 
ordinarily  resides  in  England  cannot  be  said  to  be  within  the  juris- 
diction of  a  Sheriff  Court  Does  the  fiict  that  the  child  has  been 
begotten  in  a  Scotch  county  render  its  feither  subject  to  the  power 
of  the  judge  ordinary  ?  When  a  bastardy  order  of  an  Eu^ish 
Court  has  been  registered  in  our  Sheriff  Court  books  arrestment 
may  follow  upon  it  Does  this  include  imprisonment,  which  is  still 
competent  in  alimentary  cases  ?  This  Act  undoubtedly  is  a  step  in 
the  right  direction,  removing  as  it  does  some  of  those  obstacles  which 
tend  to  defeat  the  ends  of  justice,  and  which  arise  from  the  want  of 
uniformity  between  the  laws  of  the  two  countries. 

The  "  Act  to  amend  the  Summary  Procedtu^  Act,  1864  **  (44  and 
45  Vict  a  33),  is  one  of  very  considerable  importanoa  It  is  an 
extension  of  the  provisions  of  the  English  Summary  Jurisdiction 
Act  of  1879  to  Scotland,  and  is  to  be  construed  as  one  with  the 
statute  of  1864.  It  comes  into  operation  upon  the  1st  of  January 
1882.  In  the  first  place,  it  clears  up  a  doubt  which  had  arisen  as 
to  the  application  of  the  1864  Act  to  cases  under  the  23rd  and  24th 
sections  of  the  Salmon  Fishing  Act  of  1868.  It  does  apply  to  such 
cases,  and  also  to  all  similar  ''  when  in  addition  to  a  penalty  a  for- 
feiture is  provided  by  statute."  The  prosecutor  under  the  Tweed 
Acts  or  any  Police  Act  noay  now  if  he  pleases  adopt  the  form  of 
the  Summary  Procedure  Acts. 

We  have  said  that  this  new  Act  is  one  of  veiy  considerable  im- 
portance. It  will  remove  several  difficulties  which  have  been  felt 
t>y  judges  in  dealing  with  summary  cases  tried  under  the  fimner 
Act,  but  subject  to  the  provisions  of  various  distinct  statutes  which 
prevented  in  some  cases  the  exercise  of  judicial  discretion.  There 
IS  now  given  at  once  a  much  greater  power  to  distinguish  between 
the  degrees  of  guilt,  and  at  the  same  time  a  check  to  those  extra- 
vagant sentences  which  from  time  to  time  call  forth  public  indig- 
nation. The  important  questions,  What  proportion  are  expenses  to 
bear  to  the  penalty?  and  What  length  of  imprisoimient  shall  be  the 
alternative  for  a  certain  fine?  are  as  &r  as  possible  answered  The 
Act  seems  to  us  to  have  been  passed  with  the  special  object  of  cor- 
recting abuses  under  the  Poaehmg  Acts,  especially  under  the  Night- 
poaching  Act,  which  almost  deprived  the  judge  of  that  power  to 
modiiy  the  sentence  which  he  should  always  possess.  Section  4 
deals  with  costs.  They  are  in  the  first  place  regulated  by  a  table 
of  fees  annexed  to  the  Act.  This  will  at  once  settle  the  question 
whether  the  civil  or  criminal  scale  of  fees  is  to  prevail  in  poaching 
complaints.  These  are  sometimes  undertaken  by  the  procuIato^ 
fiscal.  No  distinction  is,  however,  to  be  made  between  him  snd 
other  qualified  agents  when  he  appeals  for  a  private  prosecutor 
But  further,  where  the  penalty  imposed  does  not  exceed  £12  (which 
it  rarely  does)  then  the  expenses  cannot  exceed  £3.  In  many 
poaching  complaints  this  would  leave  the  prosecutor  out  of  pocket, 
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but  the  Judge  has  the  power  to  direct  that  the  expenses  of  his  wit- 
nesses shall  be  paid  out  of  the  penalty :  ''  Expenses  shall  in  sdl 
cases  be  recovered  as  if  they  formed  part  of  the  penalty,  and  the 
same  diligence  shall  follow  in  case  of  ae£EkuIt  in  payment" 

The  power  now  given  to  mitigate  penalties  is  considerable.  In 
all  proceedings  under  the  Act  power  is  given  to  substitute  a  fine 
for  imprisonment,  to  reduce  the  amount  of  imprisonment,  or  to  dis- 
pense with  hard  labour.  The  fine  also  may  be  reduced  in  amount 
at  the  discretion  of  the  judge,  who  also  may  dispense  with  any  obli- 
gation to  find  caution  or  security  for  keeping  the  peace.  This  last 
provision  seems  to  apply  specially  to  night-poaching  casea  At  pre- 
sent the  judge  cannot  modify  that  part  of  the  sentence  which  im- 
poses caution  for  good  conduct  with  an  alternative  of  a  long  period 
of  imprisonment,  and  if  we  mistake  not,  a  case  in  which  great  hard- 
ship occurred  was  lately  brought  under  the  notice  of  Parliament. 
Judges  have  often  felt  the  difficulty  of  adjusting  the  amoimt  of 
imprisonment  to  that  of  the  fine  when  there  is  an  alternative.  If 
you  fine  a  man  £1,  should  he  upon  &ilure  to  pay  go  for  a 
week  or  a  fortnight  to  jail  ?  Section  6,  sub-section  6,  supplies  a 
scala  Thus  when  the  fine  does  not  exceed  10&,  imprisonment 
must  not  exceed  a  week,  and  so  on.  In  all  cases  time  may  be 
allowed  for  payment,  or  payment  may  be  made  by  instalments. 
These  powers  are  ^ven  to  the  Sheriff  even  when  the  case  is  tried 
before  a  jury,  provided  it  was  one  which  might  competently  have 
formed  the  subject  of  a  summary  complaint  On  the  other  hand, 
in  all  cases  imprisonment  may  follow  upon  Bailure  to  recover  under 
a  warrant  of  poinding  and  sale  sufficient  money  to  pay  the  fine 
imposed. 

Section  9,  sub-section  2,  removes  a  grievance  which  must  have 
been  felt  in  large  counties.  Under  the  reaching  Act  there  is  an  ab- 
surd form  still  unfortunately  retained  which  makes  it  necessary  for 
the  informer  (generally  a  gamekeeper)  to  give  sworn  information 
before  the  magistrate  in  order  that  the  warrant  may  be  issued. 
Since  such  cases  have  come  exclusively  into  the  hands  of  the  Sherifi*, 
it  has  been  customary  to  bring  informers  to  him  often  at  great 
expense  and  trouble  for  the  purpose  of  swearing  to  their  informa- 
tion. This  expense  was  of  course  ultimately  chained  against  the 
poacher,  and  formed  a  considerable  item  in  the  little  bill  presented 
to  him.  But  now  any  justice  of  the  peace  will  be  able  to  take  the 
information,  and  the  journey  to  the  county  town  is  thus  obviated. 

By  section  11  the  Act  is  made  to  apply  to  Government  prosecu- 
tions and  the  Post  Office,  Custom  House,  and  Inland  Uevenuc 
statutes. 

There  was  recently  a  short  article  in  the  Magazine  upon  the  law 
relating  to  the  presumption  of  life,  and  at  p.  384  of  the  current 
volume  will  be  found  the  report  of  the  Faculty  of  Advocates  upon 
a  bill  then  before  Parliament  dealing  with  this  subject  The  bill 
has  now  become  an  Act  (44  and  45  Vict.  c.  47),  the  preamble  of 
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which  sets  forth  that  "great  hardships  have  arisen  firom  the  want 
of  any  limitation  to  the  presumption  of  life  as  regards  persons  who 
have  been  absent  from   Scotland,  or  have  disappeared  for  long 
periods  of  years."    The  heir  of  any  person  absent  fin>m  Scotland,  or 
who  has  disappeared  for  a  period  of  at  least  seven  years,  may  now 
apply  to  the  Court,  and  upon  satisfactory  evidence  led,  may  obtain 
possession  of  the  yearly  income  of  the  estate,  either  moveable  or 
heritable,  left  in  this  country.     In  the  case  of  small  estates  not 
exceeding  £150  the  proceedings  are  to  be  in  the  Sheriff  Court. 
The  Court  has  also  power  to  "  sequestrate  the  estate,  and  appoint 
a  judicial  factor  thereon  with  the  usual  powers,  and  with  authority 
to  pay  over  the  free  yearly  income  of  the  estate  to  the  petitioner, 
whose  discharge  shall  be  as  valid  and  effectual  as  if  granted  by  the 
absent  person. '    After  the  lapse  of  a  second  period  of  seven  years, 
if  the  absentee  has  not  been  heard  of,  another  petition  after  due 
inquiry  will  secure  to  the  petitioner  a  title  to  the  moveable  estate 
and  the  enjoyment  of  the  fee  as  if  the  ''  absent  person  were  dead." 
Thirteen  years,  however,  are  required  to  elapse  before  heritable 
estate  can  be  acquired  in  this  fashion.     The  first  petition  is  not  an 
essential  preliminary.     After  fourteen  years  in  the  case  of  move- 
able, or  twenty  years  in  the  case  of  heritage,  the  fee  may  always 
be  obtained  by  petitions  and  the  necessary  evidence  of  dis^pear- 
ance.     Provision  is  made  under  section  6  for  the  case  of  an  absent 
pro  indiviso  proprietor.     If  he  has  not  been  heard  of  for  seven 
years  the  other  proprietors  may  sell  the  estate  under  judicial 
authority,  and  the  share  belonging  to  the  absentee  shall  be  paid 
into  bank  as  his  heritable  estate,  to  be  acquired  by  his  heirs  in 
the  manner  provided  by  this  Act.     But  what  if  in  any  case  the 
absentee  or  his  heir  should  make  his  appearance  and  establish  his 
identity  ?    If  he  does  so  within  thirteen  years  of  the  date  at  which 
the  fee  of  the  estate,  whether  heritable  or  moveable,  was  handed 
over  to  the  petitioner  in  terms  of  this  Act,  he  may  recover  it, 
"  where  extant."     He  must  allow,  however,  for  meliorations,  and 
he  has  no  ri^ht  to  arrears  of  income  prior  to  the  date  of  intimating 
his  claim.    After  thirteen  years  have  expired  the  possessor  in  this 
country  is  absolutely  protected     An  absentee  is  presumed  to  have 
died  on  the  day  which  completes  the  period  of  seven  years  from 
the  time  of  his  last  being  heard  of  after  his  disappearance.     It 
will  be  observed  that  the  clauses  relating  to  entailed  estates,  to 
which  exception  was  taken  by  the  Faculty  of  Advocates,  have 
disappeared. 

The  "  Act  to  provide  for  uniform  Terms  of  Entry  to  and  Removal 
from  Houses  within  Burghs  of  Scotland"  (44  and  45  Vict  c  Sd) 
applies  to  all  burghs,  whether  Royal,  Parliament,  or  created,  under 
the  provisions  of  the  Police  Act,and  the  expression  "houses"  includes 
every  building  which  is  not  let  along  with  land  for  agricultural 
purposes.  Apart  from  any  "  express  stipulation,"  Whitsunday  is 
henceforward  to  mean  the  28th  of  May,  and  Martinmas  the  28th 
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of  November.  When  either  day  fisdls  upon  a  Sunday,  the  29th  will 
take  its  place.  It  has  been  pointed  out  that  many  people  may 
find  themselves  next  term  in  a  difficulty,  beine  obUged  to  leave 
their  present  houses  upon  the  25th  and  unable  to  enter  under 
their  new  leases  until  the  28tL 

Notice  of  removal  in  the  cases  of  houses  within  a  burgh  let  for 
a  period  not  exceeding  four  months  must,  apart  from  special 
bargain,  be  equivalent  in  point  of  time  to  at  least  one-third  of  the 
fiill  period  of  endurance  of  the  lease.  A  registered  letter  signed 
by  tne  landlord  or  his  &ctor  is  sufficient  notice  of  removal  for 
bujnGrh  subjects. 

We  may  also  notice  the  Universities  Election  Amendment  Act 
(Scotland)  (44  and  45  Vict  c.  40),  which  contains  a  number  of 
minute  directions  for  University  elections.  The  new  procedure 
bears  a  close  resemblance  to  that  of  ordinary  elections.  Every  one 
must  now  vote  by  means  of  a  voting  paper,  which  must  be  duly 
stamped  before  it  is  issued,  while  the  voter's  number  on  the  roll  is 
marked  upon  the  counterfoil  retained  Each  voter  must  subscribe 
before  a  witness  who  can  certify  to  his  identity,  but  it  is  only  in  the 
case  of  voters  incapacitated  by  some  physical  cause  that  the  services 
of  a  justice  of  the  peace  will  now  be  necessary.  The  I7th  section 
declares  that  any  person  either  directly  or  indirectly  corruptly 
paying  a  registration  fee  with  a  view  to  influence  the  vote  shall  be 
guilty  of  brioery,  and  punished  accordingly. 


THIETEENTH  REPORT  OF  THE  JUDICIAL  STATISTICS 
OF  SCOTLAND,  BEING  FOR  THE  YEAR  1880, 
DATED  AUGUST  2;  1881. 

In  a  preliminary  notice  by  Mr.  Donaldson,  the  secretary;  and  in 
truth  and  fact  the  Commission,  it  is  stated  that  the  statistics 
relating  to  the  business  in  the  Sheriffs'  Ordinary  Courts  are 
incomplete,  because  no  return  has  been  received  from  the  county 
of  Peebles.  It  is  explained  by  the  Sheriff-Clerk  that  "be  was 
only  appointed  to  the  office  lately,  and  that  the  late  clerk  left  no 
information  to  enable  him  to  make  a  satisfactory  return  of  the 
business  transacted."  It  may  be  inquired  whether  there  was  in 
this  Court  any  records  kept  from  which  the  statistics  might  be 
gathered?  The  fact,  however,  is  important  to  be  noticed,  and 
such  neglect  ought  to  be  guarded  against,  as  involving  consequences 
much  more  serious  than  any  defect  in  judicial  statistics.  FortU'* 
nately  the  smallness  of  the  jurisdiction  cannot  greatly  affect  the 
general  results.  " 

Previous  reports  had  foremost  an  adjustment  table  reconciling 

VOL.  XXV.  NO.  CCXCIX.— NOVEMBER  1881.  2  T 


578  JUDICUL  STATISTICS. 

discrepancies  between  previous  reports  from  explanations  subse- 
quently made  by  "  returning  [reporting  ?]  ofificers."  These  generally 
were  of  trifling  importance.  No  such  corrigenda  being  prefixed  to 
the  present  report  shows  evidence  of  greater  care  and  accuracy  in 
the  officials  on  whom  this  responsible  and  onerous,  though  unre- 
munerative,  duty  has  been  placed. 

The  reporter  first  deals  with  *'  police."  It  is  not  very  apparent 
how  the  administration  of  police  comes  to  rank  under  the  more 
advanced  class  o{  Judicial  statistics. 

The  first  table  is  a  comparative  table  of  (1)  establishments ;  (2) 
effective  state  of  forces ;  (3)  the  expenses  of  the  establishments  in 
the  years  1878, 1879,  and  1880.    The  following  are  the  results:— 

1878.  1870.  1880L 

Total  establisliments — 

In  counties 1306          1822          ISSl 

Inbuivhs 2384          2340          2Sn 

In  both 8640          8662          8702 

Effective  state  of  forces  at  3rd  December — 

In  counties 1306          1322          1331 

In  burghs 2334          2340          2Sn 

In  both 3640          8662          8702 

The  total  cost- 
In  counties       £118,220   £119,015   £125,184 

In  burghs 182.390      185,956      191,278 

In  both 300,610      304,971      316,412 

Sum  paid  by  the  Treasury — 

To  counties £46,017     £48,189     £48.425 

To  burghs 77,825       79,618       81,979 

To  both 123,342      127,802      130,404 

Superannuations,  etc.,  paid  out  of  superannuation 
funds —  * 

In  counties 19 

InbuKhs 112            108             92 

In  both 181            108             98 

(Note, — Parts  of  pounds  are  not  reckoned  in  this 
abstract.) 

In  the  tables  setting  forth  the  force  of  the  police  establishments 
there  appears  a  strange  division  of  •*  force  authorized "  and  "  not 
authorized."  In  the  county  police  there  appears  only  two  of  this 
non-authorized  class,  but  in  burghs  no  less  than  153  are  described 
as  falling  under  this  ambiguous  character.  By  a  footnote  it  ap- 
pears that  this  generally  is  made  up  of  the  "  harbour  police,  etc., 
who  receive  no  Government  grant"  Nevertheless  it  surely  is  not 
meant  thereby  that  these  marine  officers  act  "  without  authority." 

A  triennial  average  is  given  in  the  report  The  expenses  are 
divided  into  salaries,  allowances,  and  contingent  expenses,  clothiog 
and  accoutrements,  superannuations  and  gratuities  (?),  horses, 
harness,  forage,  etc.;  station-house  chaiges,  all  other  charges. 
This  last  item  requires  observation,  that  whilst  the  most  minute 
details  are  given,  yet  under  the  head  of  "all  other  charges"  a 
triennial  average  of  no  less  than  £10,003,  5s.  7d.  appear. 

The  second  is  a  comparative  table  of  the  number  of  persons 
charged  and  disposed  of  by  the  police  in  Scotland  in  the  five  years 
ended  (ending  ?)  1880 :— 
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1876.  1877.  1878.  1879.  1880. 


Number  of  persons  apprehended 
or  cited  oy  the  police — 

In  connties 

In  burghs 

In  both    ...        * 
For  offences  against  the  person 

In  counties 

In  burghs 
Offences  against  property — 

In  counties 

In  burghs 
Miacellaneons— 

In  counties 

In  bnighs 


31,508  31,769  30,195  27,895  29,584 

109,065  110,577  108,919  98,968  104,987 

140,573  142,346  139,114  121,863  134,521 

6,077  6,095  4,680  4,323  4,727 

4,037  4,305  8,968  3,464  4,025 

5,268  5,445  5,592  5,612  5,656 

10,427  11,722  12,314  12.479  11,581 

21,163  21,229  19,923  17,960  19,201 

94,601  94,550  92,642  78,025  89,331 


The  table  proceeds  with  details  of  the  results  of  proceedings.  Of 
the  number  of  apprehended,  cited  as  above,  it  is  said  that  there 
were  committed  for  trial — 

1876.         1877.         187&         1879.        1880. 

In  connties 1175       1196       1289       1196       1197 

In  burghs 2753       8188       8665       3368       3149 

It  is  not  obvious  how  the  police  can  be  said  to  prosecute.  Of 
those  tried  there  were — 

1876.  1877.  1878.  1879.  1880. 

Conyicted  in  counties  .        .      22,829  22,496  22,250  20,681  21.838 

Convicted  in  buighs    .        .        .      91,131  90,628  90,063  76,367  86,824 

Acquitted  in  connties  1.594  1,642  1,491        1,606       1,649 

Acquitted  in  burghs    .  .        5,263       6,044  5,803       5,914       6,738 

The  almost  uniform  proportion  of  convictions  and  acquittals  is 
remarkable.  But  there  is  one  item  which  requires  explanation, 
"proceedings  dropped ;"  these  are  stated  to  have  been 

1876.         1877.  1878.         1879.        1880. 

In  counties 5500       6,058       4902       4243       4561 

In  buighs 9690     10,648       9321       8257       8156 

The  persons  having  been  apprehended  or  cited,  and  so  great 
and  almost  uniform  numbers  having  issued  with  no  result,  is 
certainly  remarkabla  It  shows  either  rashness  in  adopting  pro- 
ceedings or  undue  haste  in  dropping  them.  The  matters  above 
detailed  are  the  material  points  under  the  head  of  police.  There 
are  added  many  other  points  of  much  less  interest,  but  which  are 
deserving  of  consideration.  These  are — ^''The  number  of  cases 
standing  over  untried  at  the  close  of  each  year,"  ''Number  of 
offences  reported  or  made  known  to  the  police."  This  again  is 
thus  divided :  (1)  Offences  reported ;  (2)  offences  otherwise  made 
known  to  them,  and  entered  in  their  books.  The  last  section 
contains  an  average  of  no  less  than  24625.  The  next  division  is 
"  The  nature  of  these  offences  " — that  is,  the  offences  reported  or 
made  known  to  the  police — diyided  into  (1)  offences  against  the 
person,  (2)  offences  against  property,  and  (3)  miscellaneous.  The 
table  concludes  with  an  "Analysis  of  charges,"  divided  into  (1) 
offences  for  which  one  or  more  persons  either  apprehended  or  cited, 
and  (2)  offences  for  which  no  pnejhasjbeen  apprehended  or  cited. 


580 


JT7DICUL  STATISnCS. 


Out  of  an  annual  average  of  122,466  of  offences  105,885  were 
tried,  16,580  where  no  persons  were  apprehended  or  cited,  and 
which  again  leads  to  the  conclusion  of  numerous  false  or  fictitious 
cases  being  made  known  to  the  police. 

A  third  table  details  the  effective  state  of  the  eauniy  poUce 
establishments  as  at  3lst  December  1880,  and  a  fourth  table 
gives  the  expenses  of  these  establishments.  The  highest  number 
is  under  Lanark,  being  231,  at  the  expense  of  £22,622,  of  which 
£8369  was  drawn  from  Exchequer.  The  next  highest  force  is  in 
Ayr,  where  the  numbers  are  121,  at  a  total  cost  of  £11,361,  of 
which  £4833  was  drawn  from  Exchequer.  Next  in  succession 
come  Perth  and  Edinburgh,  with  a  force  of  68  and  65,  at  a  cost 
of  £6160  and  £6826  respectively.  Tables  Y.  and  YI  give  the 
police  force  and  expense  in  burgJis.  Glasgow  shows  a  poUce  force 
of  957,  with  81  of  a  "  harbour  police,"  at  the  cost  of  £83,026,  of 
which  £36,405  is  received  from  Exchequer.  But  no  allowance  is 
given  from  the  Treasury  for  harbour  police.  Edinburgh  is  reported 
as  having  a  force  of  415,  at  the  cost  of  £36,989,  and  receiving 
£14,898  from  the  Treasury.  A  series  of  tables  follo>e,  dividing 
the  results  of  charges  taken  amongst  the  various  counties  and 
burghs.  These  may  be  interesting  in  the  different  localities,  and 
are  essential  for  ascertaining  the  general  averages,  but  can  be  of 
no  interest  to  the  general  public. 

The  next  section  of  the  statistics  is  *'  criminal  offenders,"  vii 
"  persons  committed  for  trial  wnd  bailed."  This  general  title  is 
scarcely  correct  The  subsequent  tables  contain  many  persons 
committed  who  are  not  entitied  to  liberation  on  bail,  and  many 
who,  though  entijbled  to  bail,  did  not  apply  for  such.  It  would  b« 
of  great  interest  if  in  future  the  statistics  gave  information  on  this 
important  fact.  The  first  table  under  this  division  is  a  "*  compara- 
tive table  of  the  number  of  criminal  offenders  in  Scotland  in  the 
five  years  ended  [ending?]  1880."  This  table  indicates  the 
increase  or  the  reverse  of  crime : — 


Number  disposed  of  within  the  year 
Number  tned,   others  being  dischaiged 

without  trial  .... 

Convicted 

Onthiwed  and  batt-bonds  forfeited 
Found  insane  and  unfit  for  trial 
Acquitted  on  ground  of  insanity 
„        not  guilty  . 
„        not  proven 
Courts  hj  which  tried — 

High  Court  of  Justidarr 

Circuit  Courts  of  Justidwry 
Sheriflf  Courts — 

1.  With  a  jury 

2.  Without  a  jury 
Bur^h  Magistrates     . 
Justices  and  other  Courts 
Sentences  are  minutely  given*> 

Sentenced  to  death        . 
To  Reformatory  Schools 


187«. 

(1877. 

1878. 

!187». 

1880. 

2877 

2680 

2946 

2710 

2612 

2823 

2332 

2576 

2357 

2326 

2051 

2009 

2273 

2091 

2046 

14 

26 

17 

9 

19 

3 

3 

••• 

4 

5 

2 

•  •• 

4 

•  •  • 

1 

73 

118 

86 

79 

95 

180 

176 

196 

174 

160 

81 

65 

98 

105 

95 

827 

892 

359 

818 

263 

1018 

1052 

1285 

1129 

1188 

876 

827 

882 

m 

776 

21 

•  •  • 

6 

2 

•  •  • 

2 

1 

••• 

4 

••• 

•  •• 

26 

12 

18 

26 

12 
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ISre.  1877.  187&  1879.  1880. 
Of  the  ages  of  the  offenders  particularly 
stated — 

Under  twelve  years       ....  22  16  17  14  11 

Above  sixty  yean 40  23  88  87  87 

The  greatest  number  is  between  twenty- 
one  years  and  thirty  ....  644  668  744  744  720 
PreTloualy  convicted         ....  782  722  850  809  883 
Habit  and  repute  thieves  ....  88  12  17  21  18 

There  are  other  details  given,  but  the  above  are  the  most  im- 
portAnt  points.  The  approximation  of  the  figures  each  jear  is 
remarkabla 

A   second  table  gives  the  number   of  sentences  pronounced 
i^ainst  ofTenders  in  the  year  1880,  with  the  sexes  and  ages  of 
the  offenders,  with  other  minute  details.    The  chief  matters  may 
be  thus  summarized :  The  total  number  committed  was  2046,  of 
which  1661  were  males  and  386  females,  of  which  514  males  and 
65  females  were  sentenced  for  ofTences  against  the  person;  398 
males  and  38  females  for  offences  against  property,  committed 
with  violence;   and  639   males  and   249  females    for  offences 
against  property,  committed  without  violence;  30  males  and  2 
females  for  malicious  offences  against  property;  33  males  and  5 
females  for  forgery  and  offences  against  the  currency;  and  147 
males  and  26  females  for  other  offences  not  included  in  the 
above  classes.    The  offenders  and  offences  are  distributed  amongst 
counties,  according  to  another  table,  showing  the  number  of  persons 
committed  for  trial  within  the  year.    Lanark  has  the  greatest  num- 
ber of  criminals,  841.     Edinburgh  ranks  next  at  267.    Forfar, 
including    Dundee,  has  only  187;  whilst  Kinross  has  only  5, 
Orkney  4,  Nairn  3,  and  Peebles  2.     Details  are  farther  given, 
in  the  same  way  of  distribution,  of  counties — (1)  of  the  nature  of 
the  offenced ;  (2)  the  ages  and  sexes  of  the  offenders ;  (3)  the  dis- 
posal of  the  offenders ;  (4)  the  courts  where  tried ;  (6)  the  aggra- 
vations; (6)  the  time  between  committal  of  the  offenders  and 
disposal  of  the  cases.    There  is  a  decimal  table  showing  the 
*' number  of  criminal  offences  disposed  of  in  Scotland  for  the 
ten  years  ended  in  1880."     This  table  gives  the  nature  of  the 
crimes  and  offences,  and  a  second  table  apportions  the  aggregate 
amongst  the  various  counties.    The  labour  and  cost  in  collecting 
these  minute  details  and  tabulating  the  facts  and  figures,  and  then 
distributing  them  amongst  the  various  counties,  must  be  great.    It 
may  be  doubted  whether  the  benefits  to  be  derived  from  this  vast 
accumulation  of  statistics  are  ever  likely  to  repay  the  labour  and 
cost    It  is  said  that  statistics  may  be  made  to  prove  anything. 
Much  more  is  necessary  to  be  known  than  the  mere  figures  to  war- 
rant a  sound  conclusiom    It. has  also  been  said  that  figures  are  as 
fallacious  as  facts.    The  more  extended  the  process  of  enumeration, 
and  the  more  subdivisions  of  figures,  the  more  likely  is  the  nsk  of 
error  without  any  intention  to  falsify,  and  therefore  the  less  credit 
to  be  given  to.  minute  results,  and  the  greater  danger  of  unsound 
conclusions  hastily  drawn.    In  several  of  the  tables  there  are  notes 


582  JUDICIAL  STATISTICS. 

appended,  stating  that  in  consequence  of  errors  in  previous  reports, 
there  are  conflicts  between  them.  On  reviewing  these  and  subse- 
quent tables,  there  can  be  no  doubt  that  in  some  points  the  general 
results  are  of  importance,  but  there  are  others  where  it  is  difficult 
to  perceive  what  possible  benefit  can  ever  be  derived  from  the 
knowledge  of  the  figures,  supposing  the  facts  to  be  undoubted. 

The  next  section  of  judicial  statistics  is  devoted  "  to  prisons  and 
prisoners."  Perhaps  neither  poUce  or  prisons  strictly  rank  as 
judicial  This  is  still  more  remarkable,  since  there  is  a  G<)vemment 
Inspector  of  Police,  who  makes  an  annual  report  on  the  state  of 
the  police  force,  and  a  Statutory  Commission,  under  whose  juris- 
diction all  prisons  in  Scotland  are  now  placed.  What  is  still  more 
surprising  is  that  the  same  intelligent  and  indefatigable  gentle- 
man is  Secretary  to  the  Prison  Commissioners,  and  has  the  sole 
preparation  of  the  judicial  statistics.  The  Thirteenth  Beport  of 
Judicial  Statistics  was  issued  on  2nd  August  last  from  the 
Department  of  Prisons  and  Judicial  Statistics.  But  a  few  days 
(19  th  July  last)  before  the  issue  of  Judicial  Statistics,  the  Com- 
missioners issued  their  Third  Annual  Beport  on  "  Prisons  and 
Prisoners."  We  humbly  suggest  whether,  in  having  two  separate 
and  contemporaneous  reports  or  returns  on  the  same  subjects,  the 
Statistics  of  Prisons  and  Prisoners  might  be  combined  in  one  and 
the  same  volume,  forming  the  proper  Beport  of  the  Conmiissioners. 
It  is  not  likely  that  many  persons  will  read  and  study  both  docu- 
ments ;  and  it  is  not  unlU^ely  that  if  they  do,  they  wiU  find  it 
difficult  to  prevent  the  one  confusing  the  other. 

We  will,  therefore,  first  in  order  notice  the  Commissioners' 
Beport.  The  report  sets  forth  the  constitution  of  the  Boari 
Since  the  report  was  issued  John  Hill  Burton,  who  was  chairman 
and  the  soul  of  the  Commission,  has  departed.  Those  who  knew 
that  gentleman  can  best  know  his  worth,  and  the  irreparable  blank 
his  death  occasioned,  not  only  in  one,  but  in  many  spheres  of  public 
life.  The  report  sets  forth  the  ''  prison  accommodation  and  occu- 
pation "  for  twelve  months  ending  31st  March  1881.  There  the 
judicial  statistics  vary  and  are  in  conflict,  these  being  brought 
down  only  to  31st  December  1880.  The  Commissioners  report 
that  during  the  twelve  months  there  was  cell  accommodation  for 
male  criminals  1949,  and  for  females  1121-— total  3070 ;  and  for 
civil  prisoners,  for  males  123,  for  females  21 — ^total  144.  That 
these  had  been  respectively  occupied  by  34,318  male  criminals 
and  19,495  females,  and  by  799  male  and  48  female  ci^ 
prisoners.  This  last  department  is  now  nearly  abolished,  as  it 
is  in  very  few  cases  th^t  imprisonment  can  be  carried  out  to 
enforce  payment  of  debt  The  Commissioners  give  an  interesting 
table  of  "the  average  daily  number  of  prisoners,  both  criminsd 
and  civil,  in  the  prisons  of  Scotland  for  each  year,  ending  in 
December,  from  1840  to  1880."  Perhaps  the  gross  number  com- 
mitted to  prisons  would  have  been  more  satisfiEu^tory.    One  person 
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may  have  been  but  a  day  in  detention,  and  so  swells  the  general 
average,  while  another  may  have  been  for  many  months,  and  yet 
has  equal  effect  on  the  general  average.  The  Commissioners 
observe:  "This  table  shows  that  from  the  year  1840  to  1849 
there  was  a  gradual  increase  [of  criminal  prisoners]  from  1940 
to  3143  in  the  daily  average  number.  From  1849  to  1861  there 
was,  with  slight  variations,  a  steady  decrease,  until  the  number  fell 
to  2083,  when  an  increase  again  set  in  and  continued  till  the  year 
1878,  when  the  number  reached  3112,  only  31  short  of  the  large 
number  of  1849.  The  number  for  the  year  1879  fell  to  2876,  but 
this  was  partly  accounted  for  from  the  circumstance  that  owing  to 
the  want  of  sufficient  cell  accommodation  it  became  necessary  in 
the  month  of  February  of  that  year  to  remove  143  male  convicts 
under  sentences  of  penal  servitude  to  England,  and  throughout 
the  rest  of  the  year  to  remove  others  so  sentenced  immediately 
after  conviction,  in  place  of  detaining  them,  as  formerly,  in  Scot- 
land until  they  had  completed  their  probation  period  of  nine 
months  in  separation.  During  the  year  1880  the  tendency  was 
again  upwards,  and  at  the  close  Hhe  average  number  throughout 
the  year  was  2977,  an  increase  of  101  over  the  former  year.  It  is 
gratifying,  however,  to  observe,  from  the  table  appended  to  the 
report,  which  includes  the  average  for  the  first  quarter  of  the  year 
1881,  that  the  ratio  of  increase  had  rather  subsided  than  increased, 
the  average  daily  number  for  the  twelve  months  from  1st  April 
1880  to  31st  March  1881  being  2862.  The  returns  for  the  fii-st 
quarter  of  1881  show  this  tendency  in  a  more  decided  form,  the 
average  daily  number  having  fallen  to  2558,  a  decrease  of  no  less 
than  462  on  the  number  for  the  corresponding  quarter."  From 
the  table  it  is  seen  that  the  highest  average  in  the  forty  years  was 
in  1849,  when  it  reached  3143,  and  again  in  1878  it  reached  3112. 
In  1840  the  number  was  1940,  and  in  the  following  year  1964. 
Since  then  the  average  never  fell  below  2000. 

With  regard  to  civil  prisoners,  now  that  the  imprisonment  for 
.  debt  is  so  greatly  limited  that  it  may  be  said  to  be  abolished,  it 
may  be  important  to  learn  how  far  this  compulsitor  has  been 
hitherto  used.  It  appears  from  the  Commissioners'  reports  that 
in  the  year  1840  the  maximum  of  the  average  daily  number  was 
108.  The  number  gradually  fell  till  in  1847  the  lowest  was 
reached,  viz.  46.  An  upward  tendency  set  in,  until  1852  it  reached 
82.  Since  that  year  the  daily  number  varied  from  a  minimum  of 
57  to  a  maximum  of  98,  giving  an  average  for  twenty-eight  years 
of  71.  On  the  last  day  of  1880  the  number  in  prison  was  96. 
This  of  course  arose  from  the  limitation  or  abolition  Act  coming 
into  operation  on  the  following  day.  The  daily  average  of  the 
classes  against  whom  imprisonment  is  still  operative,  for  the  quarter 
ending  on  31st  March  1881,  was  only  20.  The  Commissioners 
proceed  to  deal  with  the  rules  for  prisons  in  Scotland  approved  by 
the  Secretary  of  State  and  submitted  to  Parliament    They  proceed 
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with  the  dietary  tables.  Here  there  exists  a  great  divergence 
between  the  prisons  of  England  and  Scotland.  Criminals  have 
been  known  to  remark  on  the  best  prison  in  the  country  for  feeding, 
and  to  be  preferred.  Previous  to  the  abolition  of  the  local  prison 
boards  in  1839  the  variety  of  feeding  in  local  prisons  was  so  diverse 
that  many  who  were  transferred  to  the  General  Prison  at  Perth 
were  affected  with  scrofula,  which  was  so  general  as  to  obtain  the 
name  of  ''prison  neck."  Those  sentenced  to  hard  labour  are 
entitled  to  a  more  plentiful  supply  of  food,  so  it  is  not  uncommon 
to  hear  a  prisoner  aware  of  the  &ct  implore  the  magistrate  to  add 
hard  labour  to  a  sentence  of  imprisonment  The  report  has  an 
important  paragraph  as  to  the  employment  of  prisoners  and 
to  the  grants  made  to  Prisoners'  Aid  Society  on  liberation  of 
criminals,  with  details  of  particular  prisons  which  are  only  of  local 
interest.  The  following  prisons  were  discontinued  within  the 
year :  Falkirk,  Fort  William,  and  Portree.  Whilst  the  aboUshed 
prisons  are  reported,  the  number  of  existing  prisons  are  not  to  be 
found  stated  in  the  report  There  were  four  escapes  during  the 
year,  viz.  a  male  lunatic  from  the  General  Prison  at  Perth,  an 
untried  female  from  Inverary  prison,  a  convicted  male  prisoner 
from  Glasgow  prison  three  days  before  the  expiry  of  his  sentence, 
and  a  male  convicted  prisoner  from  the  prison  of  Jedburgh.  There 
was  no  suicide  in  the  prisons  of  Scotland,  but  we  cannot  find 
any  statement  of  the  number  of  deaths  in  prisons  which  are  under 
statute  publicly  investigated  by  the  Sheriffs.  The  Sheriff- 
Substitute  in  Perth  during  the  year  1880  held  eight  such  inquests 
on  prisoners'  deaths,  all  in  the  General  Prison,  and  chiefly  of  lunatic 
prisoners  who  are  detained  for  life.  The  Commissioners  append  a 
statement  of  their  receipts,  amounting  to  £127,599,  Os.  4d.,  included 
in  which  is  £20,163,  6s.  6d.  for  "  manufactured  goods."  The  dis- 
charge is  £127,599,  Os.  4d.,  in  which  is  an  item  for  ''  outlay  for 
material  and  implements  for  manufacturing  departments  of  £11,211, 
lis.,  leaving  a  balemce  on  hand  of  £1799,  lis.  lOd.  On  the 
receipts  it  may  be  noticed  there  is  an  item  which  wiU  not  again 
occur :  "  Amount  received  for  deficient  prison  accommodation  and 
by  sale  of  discontinued  prisons,"  £10,453,  2s.  lid.  A  copious 
appendix  is  annexed  to  the  report,  containing  the  rules  of  prisons 
and  minute  details  of  the  management  of  the  General  Prison  at 
Perth,  and  the  Inspector's  reports  on  the  various  prisons  throc^hont 
Scotland.  These  reports  are  of  much  interest  in  the  localities  to 
which  they  refer,  and  no  doubt  will  receive  attention  from  the 
visiting  committees,  whose  duties  and  responsibilities  are  vagae 
and  of  little  utility. 

We  return  to  the  Judicial  Statistics,  where  we  find  under 
the  head  of  ''  prisons  and  prisoners "  no  less  than  43  large  folio 
sheets  consumed  on  this  subject,  much  of  which  is  a  repetition 
of  what  has  been  stated  under  the  poUce  and  criminal  offenders  in 
the  statistics  or  in  the  Commissioners'  Beport^  and,  as  we  have 
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said,  it  would  be  much  better  that  the  whole  had  been  confined 
to  one  report  The  first  table  in  the  series  gives  a  comparative 
table  of  the  average  daily  nnmber  of  criminal  and  civil  prisoners 
in  the  several  prisons  in  Scotland  from  1840  to  the  year  1880 
inclusiva  This  table  is  identical  with  that  given  on  page  4  of  the 
Commissioners'  Eeport  A  second  table  gives  details  of  the  ages 
of  the  criminals,  their  sentences,  aggravations,  and  state  of  educa- 
tioiL  The  third  table  sets  forth  the  expenditure  of  prisons  and  the 
average  daily  cost  of  prisoners  and  their  daily  earnings  from  1876 
to  1880,  with  the  state  of  funds  administered  by  the  Commissioners 
for  the  same  period.  There  follows  a  list  of  prisons  in  Scotland, 
which  list  would  be  more  in  place  in  the  Commissionei's'  Beport 
The  prisons  appear  to  be  in  number  44,  but  some  of  them  are 
restricted  to  detention  for  fourteen  days.  Besides  these  there  are 
licensed  police  cells  where  a  criminal  may  be  detained  for  fourteen 
days.  Other  tables  give  the  details  of  each  prison  as  to  accom- 
modation and  occupation  during  the  year  1880;  the  ages,  sentences, 
and  aggravations ;  insane  prisoners ;  conduct  of  prisoners  and  pun- 
ishments for  misconduct  It  is  worthy  of  notice  that  2494  have 
suffered  punishment,  of  which  2061  were  males  and  443  females ; 
the  greater  number  punished  was  1500,  between  twenty-one  and 
fifty  years  of  f^e.  A  table  sets  forth  the  kind  of  punishments.  It 
may  be  well  to  know  that  these  consist  (1)  of  temporary  depriva- 
tion of  work ;  (2)  changes  in  food ;  (3)  light  cells ;  (4)  dark  ceUs ; 
(5)  putting  in  irons ;  (6)  other  punishments  (somewhat  vague !).  A 
table  sets  forth  the  state  of  instruction  of  criminals  on  admission. 
This  table  is  expanded  into  eight  separate  stages,  from  "  could  not 
read  "  to  "  had  learned  more  than  mere  reading  and  writing,"  or  the 
"  three  E's."  It  is  important  to  notice  that  of  50,439  criminals 
11,604  could  not  read,  and  35,926  "  could  read  with  difficulty." 
whilst  only  3261  could  read  well,  whilst  944  had  gained  the  highest 
grade  of  acquiring  "  more  than  the  elementary."  1749  had  improved 
in  reading  and  writing  whilst  in  prison;  909  had  improved  in 
arithmetic  or  other  branches  of  instruction ;  and  448  had  learned 
trades  in  prison,  of  which  373  were  males  and  75  females.  There 
follows  hygienic  tables  of  health  and  sickness.  These  give  very 
minute  details.  The  ages  of  the  sick  prisoners  are  given.  There 
were  within  the  year  2295  prisoners  sick ;  264  of  these  were  cases 
of  dangerous  illness,  2031  were  cases  of  slight  disorders.  1839 
appeared  before  imprisonment,  and  456  after  imprisonment  This 
is  a  fact  of  importance,  showing  the  unhealthy  condition  of  the 
criminal  classes  and  the  sanitary  state  of  the  prisons.  A  table 
gives  the  number  of  prisoners  off  work,  and  the  number  of  days 
they  were  thus  in  indolence.  The  number  is  1219,  whilst  the 
number  sick  is  2295.  There  is  a  seeming  contradiction  in  these 
figures,  seeing  that  it  seems  the  greater  number,  though  on  the  sick 
list,  were  able  to  work.  Those  numbers  are  allocated  amongst  the 
different  prisona     It  is  noticeable  that  the  General  Prison  at  Perth 
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reports  only  105  sick  during  the  year.  Glasgow  has  no  less  than 
397,  and  Edinburgh  has  288.  Many  of  the  prisons  claim  a  clean 
bill.  Two  prisoners  were  removed  on  account  of  health,  and  20 
died  within  the  year,  8  of  whom  died  in  the  General  Prison  at 
Perth.  This  fact  is  highly  favourable  to  the  sanitary  condition  of 
the  prisons  of  Scotland  and  the  treatment  of  the  prisoners.  The 
Sheriff  holds  an  inquest  on  the  death  of  all  prisoners. 

A  table  is  given  as  to  civil  prisoners.  During  the  year  there  were 
950  of  this  class,  whereof  898  were  males  and  52  females.  460,  or  the 
highest  number,  were  for  debts  under  £20,  and  40  for  sums  upwards 
of  £500.  Of  the  950  there  were  only  10  who  consented  to  work. 
It  appears  that  the  longest-detained  debtor  in  prison  at  the  close  of 
the  year  1880  was  in  the  prison  of  Ayr,  and  had  been  committed 
in  May  1879 ;  but  the  table  does  not  inform  for  what  amount  of 
debt  he  was  imprisoned.  The  number  of  escapes  and  suicides 
which  appeared  in  the  Commissioners'  Seport  are  once  more 
repeated,  and  so  the  establishment  of  officers  in  each  of  the  prisons 
in  Scotland.  This  branch  of  the  judicial  statistics  close  with  the 
financial  statements  of  the  costs  of  each  prison  and  other  matteis 
of  finance.  It  will  be  observed  that  some  of  these  accounts  which 
appear  in  the  Commissioners'  Beport  are  made  up  not  from  the  same 
periods,  and  so  lead  to  confusion.  We  humbly  surest  that  much 
labour  and  cost  would  be  saved  by  the  whole  matter  of  prisons 
appearing  in  the  Commissioners'  Eeport,  and  much  utility  in  having 
thus  one  complete  volume  to  which  reference  may  be  mada 

The  proper  yttoiicio/  statistics  commence  with  the  Ovier  House  of 
the  Court  of  Session.  The  first  table  is  "  a  comparative  table  of  the 
business  so  far  as  returned  by  the  Clerks  of  Court "  for  five  years. 
The  words  italicized  denote  uncertainty  in  the  figures,  which  is  inten- 
sified by  a  note  appended  to  the  year  1876  to  the  effect  that  one 
"  return  is  defective,  and  not  suitable  for  publication  in  this  table." 
This  might  prove  good  reason  for  withholding  the  whole  statistics 
for  this  year.  It  has,  however,  been  published,  and  thus  casts 
doubts  on  the  comparison  with  other  years,  as  will  easily  be  seen  by 
the  varying  numbers  appearing  in  the  successive  years.  Accord- 
ingly the  column  reserved  for  the  quinquennial  averages  is  left 
blank  for  the  same  reason  of  one  defective  return. 

1876.      ISn.       1878.      1879.      1880. 

Number  of  cases  within  the  year  (indnding 
those  from  the  former  year,  and  trans- 
ferred from  one  Lord  Ordinazy  to  an- 
other)   1795     2S68     2442     2855     2209 

Of  these— 

1.  Final  judgments  were  given      .  835     1120     1174     1100     1110 

2.  Causes  taken  out  of  Court  otherwise 

than  by  final  judgment  m       ..        227       416       447       508       864 

8.  In  dependence  at  the  end  of  the  year        788       828       821       687       786 
[We  omit,  what  is  of  no  practical  use, 

whether  the  process  [11  was  initiated  by 

summons,  petition,  or  oy  torii  [f] 
Judgments  were  given  for  pursuer  or  other 

prinnoUr[t] 672       818       921       882       850 
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Judgments  were   given  for  defender  or 

resDondent 

Mixed  jnd^ents 

[We  omit  "  procedure  requiring  and  not 
requiring  closed  records  "  as  of  no  im- 
portance.] 
Resmt  of  costs  in  cases  ended  by  final 
judgments — 
with  costs  for  pursuer  . 

„        for  defender .... 
Without  costs  for  pursuer 
[Does  this  jotan  costs  to  neither  party  1 
If  80,  why  not  say  soil 
Costs  from  common  [f]  fund  . 
[Does   this   mean  from   some  trust- 
estate  Y] 
Costs  otherwise  disposed  of  [t] 
Final  judgments  on  verdicts  . 

„  not  on  verdicts    . 

[This  establishes  that  trial  by  jury  is 
not  recently  in  favour.] 
VeMicts— 

For  pursuer 

For  defender 

Mixed 

The  next  table  is  retrospective 
Inner  House : — 

The  number  of  causes  within  the  year  (in- 
cluding those  in  dependence  at  the  com- 
mencement, and  causes  transferred  from 
one  Division  to  the  other) 
[NoU. — It  is  difficult  to  discover  how  cases 
thus  transferred  can  add  or  subtract 
from  the  total  number  any  more  than 
changing  money  from  one  pocket  to  an- 
other can  enrich  or  impoverish  a  man.] 
Final  jud^ents  within  the  year 
Causes  taxen  out  of  Court 
Causes  in  dependence  at  the  end  of  the  year 
[We  omit  whether  the   case  was   ini- 
tiated p]  in  the  Inner  House  by  re- 
claiming note,  by  petition,  or  by  appeal 
or  other  writ.] 
Final  judgments  were  given — 
For  pursuer  or  other  promoter 
For  defender  or  respondent    . 
Mixed  judgments   . 
Initiated  in  Inner  House    . 
Brought  ftom  Outer  House 
Otherwise  brought  before  the  Court 
[yote. — It  would  have  hetm.  well  had  the 
number  of  mutual  cases  submitted  to 
the  Court  been  also  given.] 
Final  judgments  with  costs  for  pursuer 

„        for  defender    . 
without  costs  for  pursuer 
for  defender 
from    com- 
mon[1]ftind 
otherwise[11 
disposed  or 
on  verdicts 
„  without  verdicts 

Verdiots  for  pursuer  . 
„       for  defender 
Mixed  verdicts  .... 
[I^oU.— It  will  be  noticed  the  great  dif- 
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1870.      1877.       1678.       1879.      U8I. 
zerence  in  verdicts  for  the  defender  be- 
tween those  in  the  Inner  and  Onter 
House,  and  the  total  abeenoe  of  mixed 
verdicts  in  the  former.] 
Result  of  judgments  on  decisions  from 
[given  in]  Outer  House- 
Adhered  to     118       148       128       138       112 

Kepeated,  but  grounds  of  decision  altered 

[varied  1] 

Reversed 

Partially  adhered  and  partially  reversed 

Outer  House  judgments  reviewed  within 

the  year 166       209       194       201       177 

[ITote, — Observe  the  almost  uniform  rs- 
sulto  of  these  decisions.] 

A  third  table  contains  "  proceedings  in  the  Court  of  each  Lord 
Ordinary,  1880."  The  names  or  titles  of  the  judges  are  not  given, 
but  the  mystical  letters  of  the  five  office-marks.  It  gives  all  cases 
remaining  in  Court,  with  the  date  of  their  initiation,  from  1830. 
In  that  year  and  the  next  three  years  one  case  still  lingers  seeking 
final  justice.  The  "  oldest  inhabitant "  dates  its  birth  on  20th  May 
1830.  The  causes  which  first  saw  judicid.  light  in  1859, 1863, 
1865, 1866,  1869, 1874,  apparently  have  met  with  a  timely  or  an 
untimely  death,  and  therefore  it  is  not  easy  to  see  why  these  yean 
should  be  recorded  in  empty  columns,  or  why  a  series  of  years  are 
left  without  any  recognition.  The  numbers  increase  as  the  years 
increase ;  12  cases  began  1876,  20  in  1877,  59  in  1878,  and  684  in 
1879.  The  numbers  ''  remaining  in  the  same  Court "  are  stated  as 
687.  The  very  useless  statement  is  repeated,  whether  the  action 
was  instituted  by  summons,  petition,  or  writ  A  separate  table 
discloses  how  six  cases  were  transferred  from  one  Court  [judge  !] 
to  another,  all  of  which  suffered  this  process  of  transference  in  the 
year  1879 ;  but  no  less  than  eleven  empty  columns  are  prefixed  to 
denote  that  none  suffered  this  process  in  those  years.  The  vital 
fact,  however,  is  set  forth  that  all  the  six  originated  by  summona 
Another  table  declares  that  1586  cases  were  initiated  within  the 
year,  and  again  what  was  their  formal  origin.  It  is  not  clear 
whether  this  number  is  applicable  to  the  Outer  House  alona  More 
especially  there  follows  that  there  were  2279  of  the  gross  causes 
before  the  Courts,  and  1110  judgments  given  within  the  year. 
This  appears  to  be  a  repetition  of  former  statements,  and  leads  to 
some  confusion.  Another,  and  the  last,  table  gives  causes  in  depend- 
ence at  the  end  of  the  year — ^giving  the  number  initiated  in  each 
year,  beginning  with  the  oldest,  ascribing  longevity  to  a  cause  origin- 
ating on  1st  June  1848,  whilst  on  a  former  table  the  palm  was 
given  to  a  law  plea  coming  into  existence  in  1830.  By  multiplying 
these  statistics  beyond  all  necessity  or  utility  there  exists  great 
risk,  if  not  of  contradiction  at  least  of  confusion. 

Not  content  with  the  plethora  of  figures  already  given,  there  is 
given  another  analysis  of  final  judgments  within  the  year,  allocating 
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what  was  already  given  amongst  the  office-marks.  Once  more  we 
have  judgments  for  pursuer  or  defender,  with  or  without  costs, 
initiated  by  summons,  petition,  or  writ,  date  of  oldest  initiation, 
which  again  does  not  coincide  with  the  table  of  ages  formerly 
given.  Numerous  other  particulars  are  given,  and  if  accurately, 
seem  to  be  of  no  practical  utility.  One  additional  statement  is 
made  that  3443  interlocutors  were  pronounced  before  final 
judgment.  The  office  R  J.  had  the  least  number,  only  285,  whilst 
B.  M.  had  the  enormous  number  of  1039.  There  is  one  inexplic- 
able column  stating  "the  number  of  pleadings  and  other  documents 
exclusive  of  productions  given  in  by  parties,"  which  amount  to  no 
less  than  2065.  We  are  at  a  loss  how  a  document  can  be  described 
as  a  pleading,  or  what  is  meant  by  a  pleading.  Is  it  an  oral 
bearings  or  is  each  part  of  the  technical  record  held  to  be  a  pleading  ? 
There  is  a  table  of  final  judgments  in  processes  initiated  by  petition 
during  session.  From  only  one  office-mark  being  attached  to  this 
section  it  would  appear  that  this  is  confined  to  the  Bill-Chamber. 
The  prayer  of  the  petition  was  granted  in  440  cases  and  refused 
in  5  where  no  appearance  to  oppose  was  made.  In  15  cases 
opposition  was  offered,  and  with  the  exception  of  3  the  prayers 
were  granted.  In  309  cases  reports  were  obtained  from  accoun- 
tants or  men  of  skill,  and  only  2  were  reported  to  the  First  Division 
of  the  Inner  House.  The  table  proceeds  to  give  other  details,  which 
it  may  be  doubted  if  any  the  most  morbid  statist  ever  haa  or  ever 
will  read. 

The  fourth  table  gives  '*  proceedings  in  each  Division  of  the  Inner 
House."  The  usual  minute  details  are  again  given.  We  can 
learn  by  calculation  that  whilst  of  928  causes  before  the  Court 
617  were  on  the  roll  of  the  First,  and  311  on  that  of  the  Second, 
whilst  78  were  transferred  from  the  First  to  the  Second  Division, 
only  7  were  transferred  from  the  latter  to  the  former.  Another 
mass  of  statistics  follow,  but  the  most  important  table  is  "  number 
of  causes  in  proceedings  brought  from  Outer  House  in  which  the 
Divisions  pronounced  judgments  on  decisions  of  Lords  Ordinary  in 
the  order  of  their  seniority : " — 


Lord  Shand 
Lord  Young 

Lord'^raighiU 

Lord  CurriebiU 

Lord  Rntheifurd  ClArk 

Lord  Adam 

LordLee 


II 


DlTlflion. 

Adhered. 

Groonds 
Altered. 

Reversed. 

FftrtUllT 
ReTeneo. 

Second 

1 

•  •• 

•  •  • 

• « • 

First 

6 

•  •  • 

2 

1 

Second 

8 

*  •• 

4 

•  •  • 

First 

8 

1 

8 

1 

Second 

11 

2 

6 

1 

Finit 

14 

•  •  • 

6 

4 

Second 

18 

1 

6 

•  •  • 

First 

9 

•  •  • 

7 

1 

Second 

10 

■  •  • 

6 

2 

First 

7 

1 

4 

•  •  • 

Second 

11 

f  •  • 

2 

•  •  • 

First 

•  •  • 

•  ■  • 

•  •  • 

1 

Second 

7 

•  •  • 

1 

1 

There  were  4  cases  decided  by  a  majority  of  judges  under  section 
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60  of.  the  Court  of  Session  Act,  1868,  and  9  appeals  from  the 
Begistration  Courts  heard  and  decided  by  Lords  Mure,  Gifford,  and 
CraighilL  Thirty-one  persons  were  admitted  to  the  poor's  roll. 
One  election  petition  was  tried  before  Lords  Ormidale  and  Craig- 
hilL No  cessio  was  applied  for,  although  a  larger  table  is  prepared 
for  their  entombment,  apparently  oblivious  that  this  jurisdiction 
has  been  withdrawn  from  the  Supreme  Court  by  recent  statute. 

The  statistics  of  the  Inferior  (or  more  correctly  Local)  Courts 
follow,  and  the  abstract  is  reserved  for  a  future  number. 

Nestok. 


NEGLIGENCE  IN  EELATION  TO   BILLS.  NOTES, 

AND  CHEQUES. 

{CofUinued  from  p,  544.) 

In  the  preceding  portion  of  this  article  we  pointed  out  the  true 
ground  of  Young  v.  Orote,  and  cases  of  the  same  class — the  plain 
principle  upon  which  a  man  is  made  responsible  for  the  sum  in  a 
bill  which  he  signs  in  blank,  or  writes  so  carelessly  that  the  sum 
can  be  altered  to  a  larger  sum  without  the  alteration  being  liable 
to  detection.     We  quoted  the  observations  of   the  late  Baron 
Cleasby  in  Ouardians  of  Halifax  Union  v.  WTieelhouse,  in  which 
he  recapitulated  neither  very  comprehensively  nor  with  much  pre- 
cision of  thought  or  language  the  various  explanations  at  various 
times  given  for  the  judgment  referred  to.    Most  of  the  observations 
on  Youn^g  v.  Grote  are  collected  in  Arnold  v.  Cheque  Bank  (L  £.  1 
C.  P.  Div.  587),  and  in  Sioan  v.  North  British  AustraUman  Co.,  in 
both  its  stages  (30  L.  J.  Eep.  C.  P.  277,  32  L.  J.  Rep.  Ex.  113). 
In  the  latter  case,  in  the  Common  Pleas,  Mr.  Justice  Williams 
observed  in  reference  to  Bank  of  Ireland  v.  Evans'  Charities  (5 
H.  L.  C.  389) :  "  Lord  Chancellor  Cranworth  spoke  of  Young  v. 
Grote  as  proceeding  on  the  ground  that  the  plaintiff  was  there 
estopped  from  saying  that  he  did  not  sign  the  cheque  for  the 
larger  amount.     However,  in  Marston  v.  Allen  (8  Mee.  and  W. 
494),  Alderson,  B.,  in  delivering  the  judgment  of  the  Court  of 
Exchequer,  refused  to  adopt  the  proposition  that  the  previous 
party  to  a  bill  is  estopped  from  setting  up  the  defence  of  fraud 
against  the  case  of  a  bond  fide  holder  for  value,  and  thought  it 
better  to  say  that  by  the  law-merchant  every  person  having 
possession  of  a  bill  has,  notwithstanding  smy  fraud  on  his  part 
either  in  acquiring  or  transferring  it,  full  authority  to  transfer  it 
to  a  bond  fide  holder  for  value.      It  seems  therefore  doubtful 
whether  the  cases  as  to  the  liability  of  a  man  who  signs  a  blank 
bill,  or  note,  or  cheque,  are  founded  on  the  doctrine  of  estoppel,  or 
on  a  rule  of  law-merchant,  that  an  actual  authority  is  thereby 
conferred  on  the  person  in  whose  hands  the  instrument  ia" 
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One  of  the  grounds  which  has  been  stated  for  the  doctrine  of 
law  on  the  subject  is  clearly  inaccurate,  that  of  tacit  mandate, 
whether  it  is  put  in  that  bold  form  or  put  in  the  guise  of  its  being 
some  peculiarity  in  the  law-merchant.  But  there  is  also  some 
haziness  and  inaccuracy  even  in  the  expression  of  the  true  principle. 
There  is  an  inaccuracy  which  occurs  in  the  use  of  technicalities. 
Baron  Cleasby  refers  to  the  rule  as  having  been  put  on  the  ground 
of  avoiding  circuity  of  action.  The  avoidance  of  circuity  of  action 
is  not  a  ground  of  liability.  The  ground  of  liability,  whatever  it 
is,  is  to  be  discovered  in  the  actions,  the  circuity  occurring  in  the 
employment  of  which  is  desired  to  be  avoided.  Again,  it  is  some- 
times put,  as  we  have  seen,  on  the  ground  of  estoppel.  Now, 
estoppel  is  not  a  ground  of  liability  any  more  than  declarator. 
One  might  as  well  say  that  a  deed  was  reduced  on  the  ground  of 
redaction.  What  is  meant  is  estoppel  on  the  ground  of  negligence. 
But  there  is  an  inaccuracy  here  too.  Estoppel  has  latterly  been 
disclaimed,  even  regarded  as  the  legal  method  by  which  the  onerous 
holder  is  immediately  enabled  to  protect  his  interest  or  enforce  the 
acceptor's  liability.  In  London  and  SorUh-  Western  Bank  v.  Went- 
worth  (L.  R  5  Ex.  Div.  96)  Baron  Pollock  observed :  "  Bramwell, 
L.  J.,  has  recently  said  with  great  force  in  the  case  of  BaxendcUe  v. 
Bennett,  *  Estoppels  are  odious,  and  the  doctrine  should  never  be 
applied  without  a  necessity  for  it.  It  never  can  be  applied  except 
in  cases  where  the  person  against  whom  it  is  used  has  so  conducted 
himself,  either  in  what  he  has  said  or  done,  or  failed  to  say  or  do, 
that  he  would,  unless  estopped,  be  saying  something  contrary  to 
his  former  conduct  in  what  he  had  said  or  done,  or  failed  to  say  or 
do.'  .  .  .  For  our  own  part  we  should  prefer  not  to  use  the  word 
estoppel,  which  seems  to  imply  that  a  person  by  his  conduct  is 
excluded  from  showing  what  are  the  true  facts,  but  rather  to  say 
that  the  question  is  whether,  when  all  the  facts  are  admitted,  the 
acceptor  is  not  liable  upon  the  well-known  principle,"  the  principle 
already  stated. 

In  stating  the  correct  ground,  there  is  also  an  ambiguity  or 
looseness  of  statement,  arising  from  a  confusion  between  the 
principle  applied  to  the  subject-matter  and  the  subject-matter 
itself.  Thus  it  has  been  said  that  the  neglect  must  not  be  merely 
neglect,  but  it  must  also  be  the  neglect  of  some  duty  that  is  owing 
to  the  person  led  into  the  false  belief,  or  what  comes  to  the  same 
thing,  the  general  public.  It  must  be  "  not  merely  the  neglect  of 
what  would  be  prudent  in  respect  to  the  person  himself,  or  even  of 
some  duty  owing  to  third  persons  with  whom  those  seeking  to 
set  up  the  estoppel  are  not  privy."  (See  Swan  v.  North  British 
Australasian  Co,,  32  L.  J.  Bep.  Ex.  113.)  Now,  in  applying  the 
principle  of  responsibility  for  negligence,  regard  must  be  had  to 
the  nature  of  the  document  to  which  the  principle  is  applied. 
Bills  are  documents  which  may  be  negotiated,  and  which  are 
intended  to  be  negotiated,  which  may  come  into  the  hands  of 
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some  member  or  members  of  the  general  public,  and  which,  as 
a  rule,  do  come  into  their  hands.  Any  neglect  in  the  transaction 
is  a  neglect  which  may  therefore  affect  other  persons  than  the 
person  guilty  of  the  neglect,  or  the  person  with  whom  he  is 
immediately  dealing.  Any  neglect  in  framing  a  document  which 
may  come  into  the  hands  of  a  third  party,  of  whom  the  framer 
may  know  nothing,  and  which  he  knows  may  so  come,  is  the 
neglect  of  a  duty  to  the  person  with  whom  he  is  potentially 
dealing.  But  there  is  no  peculiarity  in  the  doctrine  of  negligence 
which  is  applied ;  any  peculiarity  that  there  is,  is  in  the  nature, 
the  negotiable  nature,  of  the  document  to  which  it  is  appUed. 

So,  too,  when  it  is  said  (as  has  frequently  been  said,  and  even 
by  Baron  Pollock  in  London  and  South-  Western  Bank  v.  Wentworth, 
in  which  the  sound  principle  is  euunciated  in  the  course  of  the 
judgment)  that  out  of  favour  to  commerce  it  is  essential  to  uphold 
the  negotiability  of  bills  of  exchange ;  and  when  the  doctrine  of 
negligence  as  applied  to  bills  is  treated  of  as  if  it  were  some 
peculiarity  of  the  law-merchant    Bills  are  favoured  by  commerce, 
and  that  is  a  peculiarity  of  the  law-merchant ;  but  in  applying  the 
doctrine  as  to  negligence,  there  is  no  especial  favour  shown  to 
commerce,  and  no  peculiarity  in  the  doctrine.    If  the  statement 
that  the  rule  in  question  is  established  **  in  order  that  the  negotia- 
bility of  bills  shall  not  be  impaired"  (per  Cockbum,  C.J.,  in  Swan's 
case),  and  in  order  to  protect  the  interests  of  bond  fide  onerous 
holders,  is  anything  more  than  a  loose  and  popular  form  of  ex- 
pression, then,  we  ask,  whence  arises  the  qualification  which,  as 
we  shall  see,  has  been  made,  that  the  negligence  must  be  in  the 
very  transaction  itself  7    If  the  principle  were  as  stated  it  would 
go  to  protect  the  interests  of  the  ion^  fid/e  holder,  however  the 
negligence  arose,  whether  in  the  transaction  itself  or  not  in  the 
transaction  itself.    The  principle  of  negligence  may  admit  of  this 
qualification ;  the  principle  of  favour  to  commerce  and  protection 
to  the  negotiability  of  biUs  does  not. 

In  the  case  of  Bank  of  Ireland  v.  Evan£  Charities  (5  H.  L  C. 
389),  as  was  remarked  by  Mr.  Justice  Erie  in  Swan*s  case  in  the 
Common  Pleas  (30  L.  J.  (C.  P.)  113),  "  In  Ireland  and  in  the  House 
of  Lords  the  rule  of  law  was  treated  as  applicable  to  deeds  as  well 
as  to  negotiable  instruments."  In  the  same  case  Mr.  Justice  Wil- 
liams observed :  ''  It  is  plain  that  none  of  the  decisions  as  to  signing 
instruments  in  blank  extend  beyond  the  case  of  negotiable  instni* 
ments,  and  it  seems  to  me  that  it  would  be  dangerous  to  apply  the 
principle  of  them  any  further.  Suppose  a  man  were  induced  to  deliver 
to  bis  attorney  a  deed  of  conveyance,  with  the  parcels  in  blank,  upon 
the  understanding  that  it  would  be  filled  up  by  a  description  of 
estate  A,  and  the  attorney  fraudulently  filled  it  up  with  a  descrip- 
tion of  estate  B,  it  would  surely  be  difficult  to  contend  that  the 
latter  would  pass  to  a  honA  fide  purchaser,  who  paid  for  the  estate 
on  the  supposition  that  he  was  buying  the  latter  estate."    It  is  not 
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necessary,  in  order  to  preserve  the  integrity  of  the  principle  laid 
down  as  the  ground  of  the  rule  of  law  as  to  bills,  to  make  any  such 
contention.  Here,  again,  regard  is  to  be  had  to  the  nature  of  the 
subject-matter  to  which  the  principle  is  to  be  applied.  A  deed  is 
not  a  negotiable  instrument,  and  a  bill  is.  Perhaps  it  may  be  said 
in  the  case  supposed,  the  case  of  a  different  parcel  of  lands  being 
inserted  in  the  conveyance  from  what  was  intended.  Does  not  the 
principle  apply  that  where  of  two  innocent  persons  one  or  other 
must  suffer  through  the  fraud  of  a  third,  he  must  suffer  who  has 
been  in  fault,  and  is  not  the  negligence  just  the  same  in  the  case 
of  a  deed  as  in  the  case  of  a  bill  ?  The  answer  to  this  is  that  the 
principle  does  apply,  and  the  negligence  is  the  same ;  but  that  is  a 
very  different  thing  from  saying  that  the  negligence  has  the  same 
effect,  or  that  the  remedy  to  be  applied  is  the  same.  The  remedy 
to  be  applied  in  the  case  of  a  negotiable  instrument,  passing  from 
one  person  to  another,  employed  in  the  rapid  transactions  of  com- 
merce, is  necessarily  direct  and  immediate;  the  remedy  is  not 
necessarily  so  in  the  case  of  non-negotiable  instruments  like  a 
deed.  In  the  case  of  a  deed  the  remedy  would  probably  be  that 
which  was  allowed  in  Gilmour  {Steivarfs  Trustees)  v.  Hart  (3  B. 
152),  reduction  on  the  ground  of  essential  error,  accompanied  by 
restitviio  in  integrum. 

As  regards  the  alleged  ground  of  circuity  of  action,  said  by 
Baron  Cleasby  to  be  the  ground  on  which  the  rule  is  rested  by 
Chief-Justice  Cockbum,  in  Swan's  case,  it  is  worth  while  to  note 
what  Chief- Justice  Cockbum  does  say ;  indeed  it  is  necessary,  if 
one  wishes  to  know  what  is  meant  by  the  phrase  circuity  of  action. 
His  Lordship  says  (p.  279) :  "  The  rule  relating  to  negotiable  in- 
struments stands  on  peculiar  grounds.     The  law  relating  to  these 
is  part  of  the  law-merchant,  which,  in  order  that  the  negotiability 
of  such  instruments  (which  is  of  the  very  essence  of  their  com- 
mercial utility)  shall  not  be  impaired,  establishes  that  if  a  man 
once  puts  his  name  to  such  an  instrument,  he  shall  be  liable  to  a 
handjide  holder  without  notice,  in  respect  of  what  may  be  added 
to  give  effect  or  negotiability  to  the  instrument,  notwithstanding 
this  may  be  done  in  the  absence  of  authority,  or  even  for  the  pur- 
poses of  fraud."     So  far  we  have  no  explanation  of  such  a  case  as 
Young  v.  Orote,  because  there  what  was  added  was  not  in  the 
least  necessary  to  give  effect  or  negotiability  to  the  instrument. 
The  cheque  was  effectual  and  negotiable  without  increasing  the 
sum.    The  learned  judge,  however,  proceeds  to  say,  in  reference  to 
Young  v.  Grote :  "  It  was  held,  not  that  the  customer  was  estopped 
from  denying  that  the  cheque  was  a  forgery,  but  as  the  loss,  which 
would  otherwise  have  fallen  on  the  banker,  who  had  paid  on  a  bad 
cheque,  had  been  brought  about  by  the  negligence  of  the  customer, 
the  latter  must  sustain  the  loss.    As  the  question  arose  on  an 
accounting  and  an  arbitration,  the  matter  was  decided  without 
regard  to  any  technicality;  but  I  am  disposed  to  think  that 
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technically  looked  at  the  matter  would  stand  thus :  the  customer 
would  be  entitled  to  recover  from  the  banker  the  amount  paid  on 
such  a  cheque,  the  banker  having  no  voucher  to  justify  the  pay- 
ment The  banker,  on  the  other  hand,  would  be  entitled  to  recover 
against  the  customer  for  the  loss  sustained  through  the  negligence 
of  the  latter.  Possibly  to  prevent  circuity  of  action,  the  right  of 
the  bank  to  immunity,  in  respect  of  the  loss  so  brought  about, 
would  afford  him  a  defence  in  an  action  by  the  customer  to 
recover  the  amount."  The  ground  of  liability  here  stated  is,  there- 
fore, just  what  we  have  already  stated  as  the  true  ground,  the 
negligence  of  the  obligant. 

We  conclude  our  remarks  on  the  explanations  many  and  various 
of  Young  v.  Orote,  and  that  class  of  cases  of  which  it  is  the  type, 
with  the  sensible  observations  of  Chief- Justice  Coleridge  in  Arnold 
V.  Cheque  Bank,  which  really  sums  up  the  whole  subject:  ''We 
have  only  to  look  at  the  case  itself,"  Tov/ng  v.  Orote,  "  to  see  that 
it  really  proceeded  on  the  authority  of  the  extract  from  Pothier, 
cited  in  the  judgment  of  Best,  G.J.,  which  makes  the  inability  to 
recover  depend  upon  the  fault  of  the  drawer  of  the  cheque  in  the 
mode  of  drawing  it.  .  .  .  The  principle  laid  down  by  Ashurst,  J., 
in  Lickbarrow  v.  Mason  (2  T.  R  70) — *  We  may  lay  it  down  as  a 
broad  general  principle,  that  whenever  one  of  two  innocent  parties 
must  suffer  by  the  act  of  a  third  person,  he  who  has  enabled  such 
person  to  occasion  the  loss  must  sustain  it' — was,  though  not 
expressly  referred  to,  observed  and  acted  upon  in  Toung  v.  OroU  ; 
and  it  has  received  illustration  and  explanation  in  subsequent 
cases  on  the  subject." 

(Tohewntimed,) 
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Statistical  Atlas  of  England,  Scotland,  and  Ireland,  Edited  by 
G.  Phillips  Bevan,  Esq.,  F.S  S.,  F.G.S.,  etc.  Part  IX.  L^aL 
W.  &  A.  E.  Johnston,  Edinburgh  and  London. 

The  production  of  this  Atlas  is  an  ingenious  idea,  and  we  have 
no  doubt  that  it  will  be  found  useful  in  many  ways.  The  maps 
now  before  us  comprise  the  legal  statistics  of  England,  Scotland, 
and  Ireland.  On  the  map  representing  each  of  these  countries  we 
find  attached  to  the  different  towns  certain  talismanic  signs,  some 
with  figures  appended,  and  these  refer  to  the  various  points  of 
information  which  are  given.  The  map  of  England  is  especially 
good,  as  we  have  there  given  the  assize  towns ;  boroughs  with  quarter 
sessions  and  recorders ;  boroughs  with  recorders  but  with  no  quarter 
sessions;  ordinary  County  Courts,  and  those  having  jurisdiction  ia 
Admiralty  and  Bankruptcy ;  the  number  of  the  circuit  in  which 
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the  court  is  included ;  Courts  of  Survey  under  the  Merchant  Ship- 
ping Act;  District  Registries  under  the  Probate  Act ;  special  CourtSi 
like  Stannaries,  etc.;  coroners'  jurisdictions;  and  local  courts. 
Scotland  does  not  so  easily  lend  itself  to  such  statistical  infor- 
mation as  we  have  in  the  map  of  England,  the  procedure  being 
simpler,  and  the  number  of  officials  very  much  fewer.  The  legal 
features  chosen  for  illustration  in  Scotland  are — towns  where  Circuit 
Courts  are  held ;  Burghs ;  Sheriffs'  Ordinary,  Small  Debt,  and  Debts 
Secovery  Courts ;  and  the  number  of  cases  before  the  first  and  last 
of  these  courts  during  the  year,  and  Justice  of  the  Peace  Small 
Debt  Courts.  So  far  as  we  have  tested  it,  most  of  the  information 
conveyed  seems  to  be  fairly  correct,  though  we  question  the  prac- 
tical utility  of  much  of  it  The  omissions,  however,  in  the  infor- 
mation said  to  be  supplied  are  very  numerous ;  in  fact,  many  of 
the  Sheriff  Small  Debt  Courts  are  conspicuous  by  their  absence. 
Aboyne,  Buckie,  Keith,  Dufftown,  Tomintoul,  Lybster,  and  even 
such  places  as  Kirkintilloch  and  Sanquhar  are  all  omitted,  besides 
many  others.  This  cannot  but  tend  to  cast  suspicion  on  the  other 
parts.  The  symbols,  too,  are  not  very  clear,  and  would  be  improved 
by  possessing  greater  difference  of  shape,  if  not  of  colour,  from  one 
another,  than  at  present  Altogether  the  map,  though  undoubtedly 
possessing  good  features,  is  one  on  which  considerably  more  time 
and  pains  may  be  spent  when  a  second  edition  is  called  for. 


Mr.  John  Hill  Bubton,  Advocate,  HistoHographeT-Boyal  for 

Scotland. 

By  the  death  of  Mr.  John  Hill  Burton  the  Faculty  of  Advocates 
has  lost  one  of  its  oldest  members  and  its  most  prominent  repre- 
sentative in  the  world  of  letters. 

He  was  bom  at  Aberdeen  in  1809,  called  to  the  Bar  in  1831, 
and  died  at  Morton  House,  near  Edinburgh,  on  10th  August  of 
the  present  year. 

His  many  valuable  contributions  to  the  literature  of  the  last 
half  century,  of  which  the  "  History  of  Scotland "  was  the  most 
important,  have  been  duly  acknowledged  by  the  public  press. 

feut  a  legal  journal  which  aims  at  recoroing  whatever  is  worthy 
of  note  in  connection  with  the  profession  cannot  omit  to  notice 
what  he  has  done  in  elucidation  of  the  law,  although  this  was  the 
smallest  part  of  his  work,  for  soon  after  his  call  to  the  Bar  he 
made  historical  Uterature  rather  than  law  his  j^rofession. 

His  "  Manual  of  the  Law  of  Scotland,"  of  wmch  a  second  edition 
was  published  in  1847,  was  a  useful  publication  of  the  popular 
kind ;  but  as  it  has  not  been  brought  up  to  date,  it  has  been  super- 
seded by  the  successive  editions  of  Professor  Lorimer's  Handbook. 
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The  "  Treatise  on  the  Law  of  Bankruptcy,  Insolvency,  and  Mer- 
cantile Sequestration,"  published  in  1845,  contains  an  excellent 
introductory  notice  of  tne  history  of  the  Scottish  bankruptcy  law, 
and  a  very  well-arranged  statement  of  it  as  administered  under 
the  Act  of  1839.  The  Commentaries  of  Mr.  Boyd  Kinnear  and 
Mr.  Murdoch  on  the  existing  statute  have  of  course  taken  the 
place  of  Mr.  Burton's  work,  but  it  is  still  usefully  referred  to  on 
questions  as  to  the  construction  of  the  earlier  statute,  which  has 
been  to  a  considerable  extent  followed  in  the  Act  of  1856. 

Another  service  rendered  by  Mr.  Burton  to  his  profession  was 
the  publication  of  the  "  Memoir  of  President  Forbes  of  CuUoden," 
associated  by  way  of  contrast  with  that  of  Simon,  Lord  Lovat, 
thus  hanging  side  by  side  the  portraits  of  the  head  of  the  law,  one 
of  the  cmef  actors  of  the  suppression  of  the  rebellion  of  1745, 
and  of  the  veteran  plotter  who  was  one  of  its  principal  abettors. 

The  "  History  of  Scotland  "  is  throughout  the  work  of  a  lawyer 
trained  in  the  habit  of  dealing  with  questions  of  evidence  and 
credibility  as  regards  obscure  or  disputed  facts.  Although  the 
historian  is  free  from  the  rules  which  bind  the  lawyer,  it  is  no 
slight  advanta^  to  him  to  know  what  these  are,  and  what  are  the 
tests  applied  m  the  practical  business  of  everyday  life  for  the 
ascertainment  of  truth. 

As  might  be  anticipated,  Mr.  Burton  devotes  special  attention 
to  a  subject  not  yet  suflBciently  treated  as  a  whole — ^the  histoiy 
of  Scottish  law — one  of  the  most  characteristic  products  of  the 
national  character. 

Another  side  of  Mr.  Burton's  activity  should  also  be  mentioned 
He  was  appointed  secretary  to  the  Prison  Board  of  Scotland  in 
1854,  an  office  which  he  held  till  his  resignation  in  1877,  retaining, 
however,  the  post  of  an  unpaid  commissioner.  In  this  office  he 
proved  himself  an  able  administrator,  and  never  allowed  hLs 
literary  labours  to  interfere  with  his  duties  as  a  public  servant  It 
was  at  his  suggestion  that  department  undertook  the  collection 
and  publication  of  the  Judicial  Statistics  of  Scotland  Mr.  Burton 
was  appointed  Historiographer  -  Royal  for  Scotland  in  1867. 
Although  no  duties  are  required  in  return  for  the  modest  salary 
attached  to  this  office,  it  has  always  been  bestowed,  since  its  revival 
in  favour  of  Principal  B.obertson  in  1763,  as  a  reward  for  eminent 
services  to  historical  literature ;  and  Mr.  Burton  was  a  worthy  suc- 
cessor of  Robertson,  Dr.  John  Gillies,  and  Mr.  Brodie. 

The  remuneration  for  genuine  historical  work  of  the  learned  a^ 
distinguished  from  the  popular  kind  is  in  this  country  exceedingly 
small,  and  although  the  emolument  of  the  Historiographer  is  less  than 
that  of  a  head  clerk  in  a  public  office  when  taken  in  connection 
with  the  honourable  nature  of  the  post,  it  is  undoubtedly  an  incen- 
tive to  historical  scholars  and  a  national  recognition  of  the  value  of 
their  self-denying  labours. 

But  if  the  office  is  to  be  retained,  great  care  must  be  taken  that 
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it  is  impartially  bestowed  without  the  suspicion  of  court,  or  party, 
or  personal  favour.  Otherwise  it  will,  as  the  Poet  Laureateship  in 
the  days  of  Rowe,  sink  into  deserved  contempt.  Should  any 
attempt  be  made  on  the  present  occasion  to  suppress  it,  it  may  be 
hoped  that  the  Scottish  members  of  Parliament  will  take  care  that 
the  salary  is  not  diverted  from  the  object  to  which  it  has  been 
hitherto  appropriated — the  promotion  of  historical  studies  in  Scot- 
land. It  has  been  proposed  by  some  persons  that  it  should  be 
made  the  beginning  of  an  endowment  of  a  Chair  of  History  in  the 
University  of  Edinburgh,  which  should  certainly  be  estabUshed  as 
soon  as,  instead  of  an  inadequate  provision  for  a  single  chair, 
sufficient  funds  are  found  for  two  professors — one  for  History  in  the 
Faculty  of  Arts,  and  another  for  Constitutional  Law  in  the  Law 
Faculty.  Will  no  Scottish  lawyer  who  has  amassed  a  fortune 
emulate  the  example  of  Dr.  John  Muir,  and  place  a  competence 
within  the  reach  of  those  members  of  the  profession  who  devote 
themselves  to  the  work  of  legal  education  ? 

We  trust  that  the  Government  will  be  prepared  to  place  funds 
for  the  endowment  of  a  Chair  of  History  at  the  disposal  of  the 
Executive  University  Commission  which  has  been  announced  as 
likely  to  be  appointed  next  year. 

As  regards  the  office  of  Historiographer,  if  Scottish  historical 
scholars  were  consulted  as  to  the  successor  to  Mr.  Burton,  we 
believe  there  would  be  practical  unanimity  in  their  verdict  on  the 
question  who  of  living  writers  has  done  most  to  increase  our  know- 
ledge of  Scottish  history  by  his  original  researches. 

James  Marshall,  Esq.  of  Duncrevie,  LL.B.,  Advocate. — It  is 
with  much  regi^t  that  we  have  to  notice  the  death  of  the  above 
gentleman,  which  took  place  at  his  residence  at  Duncrevie,  in  the 
county  of  Kinross,  in  the  latter  part  of  September.  Mr.  Marshall 
was  called  to  the  Bar  in  1875,  and  though  never  attaining  a  large 
share  of  practice,  was  universally  liked  and  esteemed  by  all  his 
professional  brethren.  He  preferred  country  life  to  the  boards  of 
the  Parliament  House,  and  took  much  interest  in  the  business  of 
the  county  in  which  his  property  was  situated.  He  was  a  Com- 
missioner of  Supply  for  Kinross-shire,  and  served  on  various  commit- 
tees of  that  body ;  he  was  also  an  honorary  SheriflF-Substitute  of 
the  same  county.  Few  men  leave  behind  them  a  name  linked  with 
so  many  associations  of  amiability  and  kindness.  His  death  at  the 
early  age  of  thirty-one  is  mourned  by  a  lai^e  circle  of  friends. 

Thomas  Macpherson  Grant,  Esq.  of  Craigs,  W.S.,  died  on  23rd 
September,  aged  sixty-six.  He  was  admitted  a  Writer  to  the  Signet 
in  1837,  and  was  a  Deputy  Lieutenant  for  the  county  of  Moray.  He 
succeeded  to  the  estate  of  Craigs  in  1856,  on  the  death  of  his  cousin, 
Thomas  Carnegy,  Esq. 
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John  Blair  Balfour,  Esq.,  Advocate,  M.P.,  late  Solicitor-Gen- 
eral, presented  his  commission  as  Lord  Advocate  on  the  opening 
of  the  Court  on  the  15th  ult,  and  took  the  place  appointed  to  that 
officer  within  the  Bar. 

Alexander  Asher,  Esq.,  Advocate,  M.P.,  presented  his  commis- 
sion as  Solicitor-General  at  the  same  tima  Both  learned  gentle- 
men were  warmly  congratulated  on  their  respective  appointments. 

The  new  Jvdge. — Mr.  John  M'Laren,  ex-Lord  Advocate,  took 
his  seat  on  the  Bench  as  Lord  M'Laren  on  Tuesday  the  18th  Octo- 
ber. We  have  no  doubt  that  from  the  learned  gentleman's  know- 
ledge of  law,  and  experience  at  the  Bar,  he  will  prove  a  useful 
member  of  the  Bench.  We  regret  to  notice  that  Jjord  M'Laren  has 
adopted,  in  the  matter  of  robes,  the  fantastic  and  anomalous  garb 
introduced  by  Lord  Young  when  he  ascended  the  Bench.  We  deny 
the  right  of  individual  judges  to  model  their  robes  according  to 
their  own  caprice,  and  we  hope  it  may  be  long  before  the  present 
effective  and  dignified  costume  of  our  "  Senators  of  the  College  of 
Justice  "  will  be  discarded  by  those  who  have  a  right  to  wear  it 

Amateur  Legislation, — We  were  lately  favoured  with  a  sight  of  a 
proof  copy  of  Air.  Curror's  proposed  "  Agricultural  Holdings  (Scotland) 
Bill,"  and  were  much  amused  thereat.  The  errors  and  eccentrici- 
ties of  Parliamentary  draughtsmen  have  often  been  adverted  to,  but 
we  conceive  that  nothing  similar  to  the  following  has  ever  been  un- 
earthed from  the  stores  of  forgotten  or  abortive  pieces  of  legislation. 
This  is  what  is  given  in  the  clause  containing  the  definition  of 
terms  used  in  the  Bill  as  the  definition  of  trespassers : — 

"  '  Trespassers'  means  th%  fauna  of  the  country  whether  wild  or 
domesticated,  and  includes  mankind." 

The  picture  of  the  sporting  farmer,  fired  with  indignation  against 
trespassers,  going  out  to  shoot  "  the  fauna  of  the  country,"  is  irre- 
sistibly ludicrous :  ''  which  includes  mankind  "  is  a  touch  of  genias 
quite  unapproachable. 

The  Glasgow  Circuit, — On  the  25th  October  one  of  the  extra 
circuits  which  have  recently  been  introduced  was  opened  by 
Lords  Mure  and  Craighill  at  Glasgow.  Much  surprise  has  been 
expressed  at  the  circuit  having  been  fixed  at  a  time  when  the 
Court  of  Session  is  sitting,  and  when  the  absence  of  two  judges 
from  Edinburgh  will  undoubtedly  cause  inconvenienca  From  the 
death  of  Lord  Neaves  in  December  1876  till  May  1880,  in  the 
Second  Division  of  the  Court  only  three  instead  of  four  judges 
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sat  As  often  as  any  piece  of  business  requiring  the  presence  of 
four  judges  came  before  the  Division,  the  business  of  the  Outer 
House  was  retarded  by  a  Lord  Ordinary  being  summoned  to 
take  his  seat  in  the  vacant  chair.  During  the  whole  of  that 
period  reclaiming  notes  were  heard  and  appeals  disposed  of  by  a 
smaller  number  of  judges  than  the  suitors  had  a  right  to  expect 
The  judgments  pronounced  by  the  Division  during  that  time  may 
have  commended  themselves  to  the  opinion  of  lawyers,  but  it  was 
not  to  be  expected  that  liti^;ants  who  had  been  successful  in  the 
Outer  House,  or  in  the  ShenflF  Courts,  would  bear  with  equanimity, 
or  would  readily  recognise  the  justice  of  decisions  pronounced 
by  a  majority  of  the  Division.  Even  where  the  Division  was 
unanimous  in  reversing  the  judgment  of  the  Lord  Ordinary, 
litigants  not  unnaturally  thought  that  their  case  might  have  had  a 
better  chance  if  it  had  been  presented  for  the  consideration  of 
four  in  place  of  three  minds.  The  paltry  saving  effected  by  not 
filling  up  the  vacant  judgeship  was  not  to  be  compared  to  the 
diminished  weight  and  authority  of  the  Court.  The  late  tem- 
porary maiming  of  the  Court  seems  to  be  singularly  uncalled  for. 
Both  Divisions  were  deprived  of  one  of  their  members,  and  in 
addition  the  absence  of  Lord  Curriehill  through  ill-health  from 
the  Second  Division  necessitated  the  withdrawal  of  a  judge  from 
the  Outer  House,  and  so  occasioned  delay,  and  it  may  be  expense 
and  loss  to  the  litigants,  in  his  Court  The  necessity  for  holding 
extra  circuits  at  Glasgow  in  any  case  is  not  very  evident.  There 
is  no  difficulty  and  little  expense  in  bringing  criminals  for  trial  to 
Edinburgh,  and  the  Justiciary  Court  is  far  from  holding  a  sitting 
every  Monday.  Three  successive  Monday  sittings  would  have 
sufficed  for  the  disposal  of  all  the  cases  tried  at  the  recent  circuit, 
and  the  expense  of  having  the  trials  in  Edinburgh  instead  of  in 
Glasgow  would  be  little  if  at  all  mora  But  if  there  are  to  be 
extra  circuits,  they  should  certainly  be  fixed  at  times  when  they 
will  not  interfere  with  the  important  work  of  the  Court  of  Session. 
The  extra  circuits,  for  we  understand  that  there  are  to  be  several 
during  session,  might  be  held  a  few  days  before  the  beginning 
and  at  the  end  of  the  winter  session,  and  also  in  the  recreation 
week  in  February.  It  ought  to  be  remembered  that  the  Court  of 
Session  has  numerous  and  powerful  enemies  south  of  the  Tweed, 
who  are  anxious  first  to  diminish  the  number  of  the  judges,  and 
ultimately  to  abolish  its  functions  in  favour  of  the  English  Courts. 
The  recent  proposal  to  reduce  the  number  of  judges  met  with  so 
unanimous  an  opposition  that  no  one  could  be  found  bold  enough 
to  avow  his  responsibility  for  the  abortive  attempt  It  is,  however, 
playing  into  the  hands  of  enemies  of  the  Court  to  allow  without 
remark  the  two  Divisions  to  be  reduced  in  numbers  upon  the 
pretext  that  a  gaol  delivery  in  Glasgow  requires  that  the  interests 
of  litigants  from  all  parts  of  Scotland  should  be  neglected  If 
twice  or  thrice  in  a  session  only  three  judges  are  found  sitting  in 
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each  Division,  there  will  soon  be  found  persons  (not  counsel,  agents, 
or  litigants)  who  will  propose  that  three  should  be  the  normal 
number,  and  that  the  Court  of  Session  should  be  reduced  to  a 
staff  of  eleven  judges.  Remonstrance  against  the  injury  which  has 
thus  been  done  to  the  Court  ought  to  be  made  before  the  practice 
has  become  inveterate,  and  another  argument  been  furnished  to 
the  promoters  of  the  late  bill 

The  Legal  Procedure  Committees  Report. — This  committee, 
appointed  "  to  consider  and  report  upon  any  changes  which  it  may 
be  desirable  now  to  make  in  the  practice,  pleading,  or  proced- 
ure of  the  High  Court  of  Justice  in  connection  with  or  conse- 
quential on  the  union  of  the  Qaeen's  Bench,  Common  Pleas,  and 
Exchequer  Divisions  (if  such  union  shall  take  place  under  the 
Order  in  Council  of  December  16,  1880)  or  otherwise,  and  also 
how  far  it  may  be  expedient  to  limit  in  any  respect  any  rights  of 
appeal  at  present  existing,"  has  now  given  in  its  report,  and 
although  more  especially  applicable  to  English  procedure,  we  think 
that  many  of  our  readers  will  be  interested  in  examining  it,  more 
especially  as  the  committee  contains  the  name  of  a  distinguished 
Scottish  judge.  We  must  observe,  however,  that  the  report  has 
not  been  very  warmly  received  by  the  recognised  organs  of  the  pro- 
fession in  England  The  propositions  contained  in  it  will  be  in 
the  course  of  a  short  time  submitted  to  the  committee  authorized 
by  Act  of  Parliament  to  make  rules  of  Court  under  the  Judicature 
Acts.     The  following  is  the  report,  which  is  addressed  to  the  Lord 

Chancellor: — 

Wbstminster  Hall,  1881. 

My  Lord, — The  committee  which  your  Lordship  desired  to  meet  for 
the  purpose  of  considering  what  changes  might  be  expedient  and 
practicable  in  the  practice  and  procedure  of  the  three  Divisions  now 
forming  the  Queen's  Bench  Division  of  the  High  Court  of  Justice  baa 
agreed  upon  a  sufficient  number  of  matters  to  make  it  proper  that  we 
should  report  to  your  Lordship.  It  is  possible  that  there  are  others  on 
which,  if  our  meetings  had  been  prolonged,  we  might  have  suggested 
changa  But  our  suggestions  are  so  many,  and,  if  adopted,  will  work  so 
considerable  an  alteration  of  practice  and  procedure,  that  we  have  thought 
it  best  to  report  at  once. 

The  committee  had,  in  the  first  place,  to  consider  how  far  it  was 
desirable,  in  order  to  expedite  the  proceedings  in  an  action  to  combine 
with  the  writ  of  summons  a  statement  of  the  plaintiff's  demand,  to  which 
the  defendant,  when  he  appeared,  might  be  required  to  put  in  his 
answer. 

The  committee  directed  an  examination  to  be  made  of  the  judicial 
statistics  for  1879,  with  the  view  to  the  solution  of  this  and  the  other 
questions  relating  to  procedure  submitted  for  their  consideration,  and 
the  following  results  have  been  arrived  at : — 

In  the  year  1879  there  were  issued  in  the  Divisions  of  the  High  Court 
in  London — ^writs,  59,659.     Of  the  actions  thus  commenced  there  were 
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settled  without  appearance,  15,372 — Le.  25*68  per  cent  -,  by  judgment 
by  default,  16,967 — i.e.  28*34  per  cent ;  by  judgment  under  order  14, 
4251 — Le,  7*10  per  cent ;  total  of  practically  undefended  causes,  36,590 
— i,e.  61*12  per  cent ',  cases  unaccounted  for,  and  therefore  presumably 
settled  or  abandoned  after  some  litigation,  20,804 — Le.  35*10  per  cent 
The  remaining  cases  were  thus  accounted  for:  Decided  in  court — for 
plaintifis,  1232 ;  for  defendants,  521 ;  before  masters  and  official 
referees,  512 — ^total,  2265  ; — that  is,  3*78  of  the  actions  brought 

From  these  figures  it  seemed  clear  that  the  writ  in  its  present  form 
was  effective  in  bringing  defendants  to  a  settlement  at  a  small  cost,  and 
that  it  was  unadvisable  to  make  any  alteration  by  uniting  it  with  a 
plaint  or  other  statement  of  the  plaintifiTs  cause  of  action,  which  would 
add  to  the  expense  of  the  first  step  in  the  litigation. 

In  the  next  place  the  committee  had  to  consider  how  far  it  was 
possible,  in  those  cases  in  which  litigation  was  continued  after  the 
appearance  of  the  defendant,  to  adopt  a  procedure  (1)  for  ascertaining 
the  cases  in  which  there  is  a  real  controversy  between  the  parties ;  (2) 
for  diminishing  the  cost  of  litigation  in  cases  which  are  fought  out  to 
judgment 

The  committee  is  of  opinion  that,  as  a  general  rule,  the  questions  in 
controversy  between  litigants  may  be  ascertained  without  pleadings. 
In  the  20,804  cases  which,  as  appeared  from  the  statistics  of  1879,  were 
either  settled  or  abandoned  without  being  taken  into  court  it  may 
reasonably  be  supposed  that  pleadings  were  of  little  use.  Of  the  cases 
which  go  to  trial  it  appears  to  the  committee  that  in  a  very  large  number 
the  only  questions  are,  Was  the  defendant  guilty  of  the  tortious  act 
charged,  and  what  ought  he  to  pay  for  it ;  or  did  the  defendant  enter 
into  the  alleged  contract,  and  was  it  broken  by  him  ?  And  in  a  great 
many  others  the  pleadings  present  classes  of  claims  and  defences  which 
follow  common  forms.  We  may  take,  for  instance,  the  disputes  arising 
out  of  mercantile  contracts  for  sale,  of  affreightment,  of  insurance,  of 
agency,  of  guarantee.  The  cases  of  litigants  are  usually  put  forward  in 
the  same  shape,  the  plaintiff  relying  on  the  contract  and  complaining  of 
breaches ;  the  defendant,  on  the  other  hand,  denying  the  contract  or  the 
breaches,  or  contending  that  his  liability  on  the  contract  has  terminated. 
(The  questions  in  dispute  are,  as  a  general  rule,  well  known  to  the 
plaintiff  and  the  defendant.  It  is  only  when  their  controversies  have  to 
be  reproduced  in  technical  forms  that  difficulties  begin. 

It  further  appears  to  the  committee  that  much  of  the  expense  of 
litigation  is  now  due  to  the  power  which  the  parties  have  of  resort- 
ing to  all  the  modes  of  procedure  furnished  by  the  Judicature  Acts, 
without  regard  to  the  real  requirements  of  the  cases  which  might  often 
be  dealt  with  as  simply  as  summary  proceedings  before  magistrates.  It 
appears  from  the  statistics  before  mentioned  that  74,569  summonses 
were  issued  at  judges'  chambers  in  1879. 

The  mode  of  dealing  with  these  questions  which  suggested  itself  to 
the  committee  was  to  recommend  a  change  in  procedure  which  would 
enable  the  court,  at  an  early  stage  of  the  litigation,  to  obtain  control  over 
the  suit,  and  exercise  a  close  supervision  over  the  proceedings  in  the 
action.  With  this  view  the  first  five  resolutions  which  follow  were 
adopted. 
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We  desire,  however,  to  add  both  with  respect  to  these  and  all  oar 
other  resolutions,  that  they  are  pnt  forward  as  general  recommenda- 
tions, and  do  not  profess  to  haye  been  drafted  in  the  exact  foim  in 
which  it  wonld  be  necessary  to  embody  them  should  they  be  eonTerted 
into  rules  or  legislatiYe  enactments. 

It  will  be  further  found  on  pursuing  our  report  that  various  changes 
are  suggested  which  have  not  been  embodied  by  us  in  such  resolutions, 
but  which  are  no  less  a  part  of  the  conclusions  and  reeommendatioDS  at 
which  we  have  arnved. 

''  1.  The  plaintiff  shall  on  his  writ  indorse  the  nature  of  his  daim, 
in  a  manner  similar  to  that  in  use  on  indorsed  writs  at  present  The 
defendant  shall,  within,  say,  ten  days  after  appearance,  give  notice  of 
any  special  defences-~snch  as  fraud,  the  Statute  of  Limitations,  payment, 
etc. ;  after  which  the  plaintiff  shall  give  notice  of  any  special  matter  by 
way  of  reply  on  which  he  intends  to  rely. 

''  2.  Every  action  shall  be  assigned  to  a  particular  master^s  Usi  At 
any  time  after  the  writ,  appearance,  and  time  for  notice  of  defence,  a 
summons  (hereinafter  called  a  summons  for  directions)  may  be  taken  out 
by  either  party  before  the  master  to  whom  the  cause  is  assigned  for  direc- 
tions as  to  any  one  or  more  of  the  following  matters:  Further  particulan 
of  writ,  further  particulars  of  defence  or  reply,  statement  of  special  case, 
venue,  discovery  (including  interrogatories),  commissions  and  examinatioua 
of  witnesses,  mode  of  trial  (including  trial  on  motion  for  judgment  and 
reference  of  cause),  and  any  other  matter  or  proceeding  in  the  action 
previous  to  trial. 

"  3.  No  pleadings  shall  be  allowed  unless  by  order  of  a  judge. 

"4.  The  existing  practice  of  requiring  a  separate  summons  for  eacK 
separate  matter  shall  be  discontinued,  and  upon  any  summons  by  either 
party,  it  shall  be  competent  for  the  judge  or  master  to  make  any  order 
which  may  seem  just  at  the  instance  of  the  other  party. 

'*  5.  Any  application  which  might  have  been  made  upon  the  sum- 
mons for  directions  shall,  if  granted  upon  any  subsequent  application,  be 
granted  at  the  costs  of  the  par^  so  subsequently  applying,  unless  the 
master  or  judge  otherwise  direct." 

The  first  clause  in  resolution  No.  2  was  agreed  to  unanimously,  but  we 
have  thought  it  right  to  consult  the  masters  before  submitting  the  reso- 
lution to  your  Lordship.  They  have  in  a  very  large  majority  differed  from 
our  recommendation  as  to  masters'  lists,  and  it  is  due  to  them  to  append 
to  our  report,  as  we  have  done,  the  reasons  for  this  difference,  with  which 
they  have  been  good  enough  to  furnish  u&  With  all  respect  to  their 
experience  and  practical  knowledge,  we  find  ourselves  unable  to  appreciate 
the  difficulties  which  they  suggest.  We  fedl  to  see  what  practical  diffe^ 
ence  can  exist  between  assigning  to  a  master  all  the  summonses  maqvoia 
of  causes,  and  assigning  to  him  a  quota  of  summonses  in  all  the  causes. 
It  ought,  of  course,  to  be  part  of  the  scheme  that  any  one  master  should 
have  complete  jurisdiction  to  deal  at  any  time  with  any  other  master's 
list  or  any  cause  in  such  list  We  do  not  imagine  that  the  system  of 
masters'  lists  which  we  here  propose  to  introduce  will  have  the  effect 
necessarily  of  securing  the  complete  supervision  of  one  master  over  each 
cause,  but  it  will  have,  at  all  events,  a  tendency  to  promote  the  special 
acquaintance  of  some  one  master  with  the  different  stages  of  the  same 
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action.  When  the  parties  appear  before  the  master  upon  a  summons  for 
directions,  it  is  to  be  hoped  that  much  idle  and  vexatious  litigation  will 
speedily  be  brought  to  a  termination.  On  the  other  hand,  where  it 
appears  that  there  is  a  real  controversy  between  the  parties,  the  master 
will  have  power  under  one  summons  to  give  directions  as  to  all  the 
ordinary  steps  in  the  action,  and  to  control  the  requirements  of  the 
litigants  as  he  considers  reasonable. 

DiSOOVKET. 

The  committee  had  to  consider  the  complaints  which  have  been  made 
that,  notwithstanding  the  advantages  which  have  in  many  respects 
resulted  from  the  changes  introduced  by  the  Judicature  Acts,  the  new 
system  has  produced  new  elements  of  expense.  These  complaints  are, 
we  believe,  to  a  considerable  extent,  attributable  to  the  unrestricted 
power  of  obtaining  discovery  of  documents  and  of  exhibiting  inter- 
rogatories. 

From  the  information  laid  before  the  committee,  it  appears  that  an 
oppressive  use  is  frequently  made  of  the  power  of  obtaining  discovery 
which  our  present  procedure  permits.  The  practice  of  enforcing  discovery 
was  derived  from  the  old  Chancery  system,  where  it  originated  in  the 
cases  of  breach  of  trust,  unfaithful  agency,  and  fraudulent  devices  and 
practices,  with  which  originally  that  court  was  mainly  conversant,  and  in 
which  the  material  facts  and  documents  were  solely  in  the  knowledge 
and  power  of  the  defendant  And,  even  in  such  cases,  it  is  difficult  to 
ascertain  on  what  principle  a  man,  by  his  own  mere  allegation  that  he 
bad  been  wronged  by  another,  should  be  aUowed  of  his  own  will  to 
impose  on  that  other  the  serious  trouble,  expense,  and  annoyance  which 
discovery  and  production  of  documents  so  frequently  entail  And,  when 
the  practice  has  come  to  be  applied  to  every  action,  the  burden  imposed 
on  the  suitor  becomes  a  serious  grievance,  and  the  temptation  to  resort 
to  it,  for  the  purpose  of  harassing  an  opponent,  is  often  found  to  be 
irresistible. 

The  order  for  discovery  requires  the  plaintiff  or  defendant,  as  the  case 
may  be,  to  describe  in  a  schedule  to  an  affidavit  all  the  correspondence, 
papers,  books,  and  documents  which  are  or  have  been  in  his  possession 
or  power.  This  practically  leads  to  a  list  (often  inordinately  long  and 
unnecessarily  detailed)  of  documents  by  far  the  greater  portion  of  which 
are  already  in  the  possession  of  the  applicant,  or  have  no  real  bearing 
upon  the  matters  in  controversy.  The  preparation  of  these  affidavits 
with  their  elaborate  schedules  is  attended  with  great  expense,  and  the 
affidavit  is  naturally  followed  by  charges  for  inspection  of  all  documents 
produced,  and  too  often  for  copies  of  the  whole  of  them.  These  copies 
are  again  copied,  and  recopied,  and  thus  the  system,  directly  and 
indirectly,  adds  considerably  to  the  cost  of  litigation.  It,  moreover, 
gives  rise  to  frequent  applications  as  to  the  alleged  insufficiency  of  the 
discovery  given,  and  as  to  whether  or  not  particular  documents  are  to  be 
produced,  or  whether  privilege  can  be  successfully  claimed  in  respect  of 
them. 

The  same  remarks,  to  a  conniderable  extent,  apply  to  the  practice  of 
delivering  interrogatories  to  be  answered  by  affidavit  of  the  opposite  party. 
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Since  the  removal  of  restrictions  as  to  the  exhibition  of  such  interroga- 
tories, litigants  have  not  un frequently  resorted  to  them  with  the  apparent 
object  of  obtaining  admissions  of  facts  not  in  dispute,  and  sometimes  with 
the  view  of  seeking  speculatively  for  information  on  which  to  found  a 
case  or  to  embarrass  an  opponent. 

No  written  rules,  it  appears  to  us,  can  be  so  framed  as  to  provide  a 
system  of  universal  application  and  afford  at  the  same  time  a  remedy  for 
these  evils  without  imperilling  the  very  valuable  right  of  obtaining  inspec- 
tion of  material  documents,  and  of  eliciting  from  the  parties  their  personal 
knowledge  of  important  facts.  We  believe,  however,  that  the  plan  we 
suggest  of  bringing  the  entire  controversy  before  a  master  at  an  early  stage 
of  the  litigation  on  a  summons  for  directions  will  enable  him  to  form  a 
sufficiently  accurate  opinion  as  to  the  extent  of  the  discovery  of  documenlB 
and  facts  which  the  justice  of  the  case  may  require.  It  further  appears 
to  us  that  a  check  will  be  placed  on  those  sources  of  expense  by  making 
the  applicant,  under  ordinary  circumstances,  pay  at  the  time  for  the  dis- 
covery he  thus  seeks,  in  like  manner  as  he  necessarily  has  to  pay  for 
evidence  sought  from  those  who  are  not  parties  to  the  litigation,  the 
master  having  the  power  upon  final  taxation  to  allow  so  much  of  these 
costs  relating  to  discovery  and  interrogatories  as  may  then  appear  to  hare 
been  properly  incurred.  The  litigant  from  whom  discovery  is  sought  by 
his  opponent  will  thus  become  a  witness,  for  whose  evidence  the  latter 
must  in  the  first  instance  pay,  and  the  exercise  of  this  inquisitorial  power 
will  be  placed  under  proper  control 
The  subject  has  been  dealt  with  in  the  following  resolution  : — 
*'  6.  Discovery  and  interrogatories  shall  be  limited  to  such  discovery  of 
documents  or  facts  relating  to  any  part  of  the  matter  in  dispute  as  the 
master  shall  order.  The  costs,  unless  otherwise  ordered,  shall  be  home 
in  the  first  instance  by  the  party  asking  for  discovery  or  interrogatoiies^ 
and  shall  be  allowed  as  part  of  his  costs  of  suit,  where,  and  where  onlji 
such  discovery  or  interrogatories  shall  appear  to  have  been  reasonably  and 
usefully  asked  for." 

Notice  to  Admit. 

Great  expense  is  now  frequently  caused  by  the  proof  of  facts,  about 
which  there  ought  to  be  no  dispute,  and  if  provisions  are  made  for  enabl- 
ing a  litigant  to  give  notice  to  his  opponent  to  admit  particular  facts  and 
rendering  the  party  improperly  refusing  liable  to  costs,  we  think  unneces- 
sary expense  might  often  be  prevented.  To  deal  with  this  matter  the 
following  resolution  was  passed  : — 

"  7.  The  recommendation  of  the  First  Eeport  of  the  Judicature  Com- 
mission (p.  14),  with  reference  to  parties  being  required  to  admit  specific 
facts,  ought  to  be  carried  into  effect — viz.  if  it  be  made  to  appear  to 
the  judge,  at  or  after  the  trial  of  any  case,  that  one  of  the  parties  was,  a 
reasonable  time  before  the  trial,  required  in  writing  to  admit  any  specific 
fact,  and  without  reasonable  cause  refused  to  do  so,  the  judge  should 
either  disallow  to  such  party,  or  order  him  to  pay  (as  the  case  may  be) 
the  costs  incurred  in  consequence  of  such  refusal.'* 

Appeals  from  Chambers. 
With  the  view  of  diminishing  the  number  of  appeals  in  interlocatory 
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iDatters,  which  seem  to  the  committee  to  add  unnecessarily  to  the  costs 
of  an  action,  resolutions  8  and  9  have  been  passed.  With  respect  to 
resolution  8  some  difference  of  opinion  has  existed  in  the  profession  as  to 
the  relative  advantages  of  an  appeal  from  the  master  to  a  judge  sitting  in 
chambers,  and  of  an  appeal  to  a  judge  sitting  in  open  court  We  think 
that  the  advantages  of  transacting  this  interlocutory  business  in  chambers 
predominate.  Many  arrangements  are  made  in  a  business-like  and 
expeditious  manner  at  chambers  which,  if  dealt  with  in  open  court, 
would  lead  to  technicalities  and  prolonged  discussion.  Moreover,  a  vast 
amount  of  the  interlocutory  business  at  chambers  is  conducted,  not  by 
counsel,  but  by  solicitors  or  their  clerks.  To  transfer  such  business  to 
open  court  would  be  to  encourage,  if  not  necessitate,  the  employment  of 
counsel  in  cases  where  counsel  are  not  required,  and  such  a  change  would, 
we  are  satisfied,  be  attended  with  a  distinct  increase  in  the  cost  of 
litigation. 

*'•  8.  The  appeal  from  a  master  shall  be  to  a  judge  in  chambers. 

"  9.  The  appeal  from  a  decision  of  a  judge  at  chambers  shall  be  to  the 
court  in  Banc ;  such  an  appeal  shall  only  take  place,  in  cases  of  special 
difficulty  and  importance,  when  allowed  by  the  judge  giving  the  decision, 
or  with  special  leave  of  such  court" 

As  the  jurisdiction  of  the  judge  at  chambers  extends  beyond  matters 
of  procedure,  the  following  resolution  was  necessary : — 

'*  10.  The  resolution  as  to  limiting  appeals  from  a  judge  in  chambers 
shall  apply  to  matters  of  procedure  and  practice  only." 

Debtors'  Summonses. 

The  progress  of  business  at  chambers  is  now  seriously  impeded  by  the 
time  consumed  in  hearing  debtors'  summonses.  The  business  appears  to 
be,  properly  speaking,  bankruptcy  business,  and  we  recommend  its  transfer 
to  the  Court  of  Bankruptcy  in  London. 

*'  11.  In  debtors'  summonses  the  jurisdiction  of  a  judge  at  chambers 
shall  be  transferred  to  the  Court  of  Bankruptcy  in  London." 

Tkial. 

The  amendment  of  our  procedure  with  a  view  to  the  selection  of  the 
appropriate  mode  of  trial  of  matters  in  litigation  has  been  the  subject  of 
much  consideration  by  the  committee. 

To  the  existing  modes  of  trial — viz.  by  judge,  by  judge  and  jury,  by 
referee — we  propose  to  add  a  power  to  the  master  to  direct  a  motion  for 
judgment,  where  the  rights  of  the  parties  are  found  to  depend  wholly  or 
in  part  upon  matters  of  law,  and  when  there  is  no  serious  controversy 
as  to  the  facts.  This  method  of  proceeding  is  used  in  the  Chancery 
Division  and  in  the  Bankruptcy  Court,  and  we  believe  that  in  many 
cases  in  the  Queen's  Bench  Division  it  would  be  found  to  be  convenient 
and  expeditious. 

With  a  view  to  uniformity  of  procedure  in  the  different  Divisions  of  the 
High  Court,  we  recommend  that,  in  the  absence  of  directions  to  the  con- 
trary, the  mode  of  trial  shall  be  a  judge  without  a  jury.  Experience 
shows  that  a  large  proportion  of  the  cases  that  go  to  trial  are  unHt  for  the 
consideration  of  a  jury,  and  in  consequence  great  expense,  delay,  and 
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inconvenience  are  occasioned.  By  the  provision  in  No.  12,  limiting  ihe 
right  of  a  party  to  demand  a  trial  by  jury,  we  desire  to  prevent  what  is 
now  often  felt  to  be  a  scandal— viz.  that  the  parties  go  down  to  trial 
with  all  their  witnesses  and  deliver  their  briefs,  and  then  are  coerced 
into  a  reference ;  the  judge,  the  jury,  and  counsel  all  feeling  that  a  juiy 
is  wholly  incompetent  to  deal  satisfactorily  with  the  matter. 

We  think  that  before  a  case  is  directed  to  be  tried  by  a  jury  the  master 
should  be  satisfied  that  the  case  is  one  to  which  that  mode  of  trial  is  best 
adapted.  To  this  general  rule  we  consider  that  there  ought  to  be  certain 
exceptions  in  the  instances  we  have  named. 

**  12.  The  mode  of  trial  shall  be  by  a  judge  without  a  jury,  but,  on 
the  summons  for  directions,  on  the  application  of  either  party,  an  order 
shall  be  made  that  the  cause  be  tried  by  a  jury,  if  it  shall  appear  that 
the  questions  involved  can  conveniently  be  so  tried;  provided  aiwaya 
that  in  the  following  cases  the  right  of  either  party  to  a  trial  by  jury 
shall  be  absolute — ^libel,  slander,  seduction,  false  imprisonment^  malicioas 
prosecution,  breach  of  promise  of  marriage." 

Shobthand  Notes. 

The  committee  consider  that,  in  the  interests  of  suitors,  it  is  desirable 
that  an  official  record  of  the  proceedings  at  the  trial  should  be  obtainable. 
Under  the  changes  which  we  propose  in  our  report  the  judge  who  tries 
the  cause  will  never  be  present  at  any  appeal,  or  motion  for  rehearing, 
and  the  necessary  transcription  of  his  notes  will  involve  more  trouble 
and  delay  than  the  transcription  of  the  notes  of  a  shorthand  writer. 
Moreover,  a  judge  can  take  no  note  of  his  own  summing-up;  and,  in 
cases  where  misdirection  is  complained  of,  recourse  at  present  must  be 
had  either  to  a  shorthand  writer  specially  employed,  or  to  the  imperfect 
and  perhaps  conflicting  notes  upon  the  contending  counsels'  briefa. 

"  13.  Official  shorthand  writers,  one  or  more,  shall  be  appointed  to 
attend  in  each  court ;  a  note  of  so  much  of  the  evidence  and  of  such 
proceedings  as  the  court  or  judge  shall  direct  shall  be  taken  in  every 
case  ;  the  expense  of  taking  such  note  shall  be  borne  by  the  parties,  as 
shall' be  directed ;  and  the  court  or  judge  shall  have  power  to  direct  that 
such  notes  or  any  part  thereof  shall  be  transcribed,  and  to  make  such 
order  as  to  payment  by  the  parties  as  shall  be  deemed  just" 

Motions. 

The  existing  procedure  as  to  ed?  parte  motions  for  new  trials,  and  other 
ex  parte  motions,  we  think  needs  amendment  It  is  at  present  possible 
when  judgment  has  been  signed,  with  the  sanction  of  the  judge  who  tries 
the  case,  for  the  unsuccessful  litigant  to  apply  to  the  court,  upon  an  tx 
parte  statement,  for  a  rule  nisi  for  a  new  trial ;  which  rule  nin,  when 
granted,  operates  as  an  arrest  of  the  judgment  and  a  stay  of  the  proceed- 
inga  A  considerable  interval  of  time  frequently  elapses  before  the  argu- 
ment of  the  rule,  and  it  then,  in  many  cases,  appears  that  the  rule  has 
been  granted  under  a  misapprehension,  which  would  have  been  removed 
at  once  if  the  opposite  party  had  been  heard  in  the  first  instance.  More- 
over, the  argument  often  takes  place  before  a  court  not  constituted  of  the 
judges  by  whom  the  rule  niai  was  granted,  and  much  confusion  and 
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uncertainty  attend  the  discuseion.  We  think  great  benefit  will  be  derived 
by  suitors  from  the  extension  to  motions  for  new  trials  and  other  such 
applications  of  the  rule  (sanctioned,  to  a  large  extent,  by  the  Judicature 
Acts) — viz.  that  motions  to  the  court  shall  only  be  made  upon  notice  to 
the  opposite  party.  The  committee  accordingly  resolved  to  recommend 
that — 

*'  14.  All  applications  for  a  new  trial  shall  be  by  notice  of  motion, 
stating  the  grounds  of  application  to  the  court  Such  application  shall 
be  disposed  of  on  the  motion,  without  any  rule  niti, 

**  15.  The  preceding  recommendation  shall  apply  also  to  motions  by 
way  of  appeal  from  inferior  courts,  applications  to  set  aside  awards,  for 
attachments,  mandamus,  quo  warranto,  scire  facias,  to  answer  the  matters 
of  affidavits,  to  strike  off  the  rolls,  for  criminal  information." 

Cause  Lists. 

The  following  resolution  (No.  16)  will,  in  our  judgment,  not  merely 
be  attended  with  saving  of  time  and  expense  to  the  suitor,  but  will  have 
the  further  advantage  of  increasing  the  willingness  of  suitors  to  tiy^  with- 
out a  jury  causes  in  which  the  intervention  of  a  jury  is  wholly  unneces- 
sary : — 

'^  16.  The  lists  of  causes  to  be  tried  by  juries,  and  by  judges  alone 
without  juries,  shall  be  kept  separate." 

The  following  amendment  of  procedure  in  cases  before  the  official 
referees  seemed  necessary : — 

''17.  On  the  assumption  that  the  procedure  by  way  of  official  referees 
is  to  be  continued,  the  referees  shall  have  power  to  sit  in  open  court,  and 
to  deal  with  the  whole  cause,  unless  by  the  order  of  reference  it  is 
otherwise  provided." 

New  Tbialb. 

The  recommendation  embodied  in  the  following  resolution  (No.  18) 
may  appear  to  confer  a  new  and  large  power  upon  the  judge  who  tries  a 
cause,  but  it  does  so  in  appearance  rather  than  in  reality.  Without 
saying  that  at  present  when  a  judge  is,  and  expresses  himself  as  being,  dis- 
satisfied with  a  verdict,  the  verdict  is  never  upheld,  it  is  now  certainly,  and 
has  been  ever  since  any  of  us  have  known  the  profession,  the  general  rule, 
acted  upon  in  the  vast  majority  of  cases,  to  set  aside  the  verdict  when  the 
judge  so  reports.  And  it  has  seemed  to  us,  upon  consideration,  better  to 
give  to  a  judge  the  power,  subject  to  appeal,  of  doing  that  openly,  directly, 
and  inexpensively  which,  in  the  vast  majority  of  cases,  he  really  does  now, 
but  not  openly,  nor  directly,  nor  till  after  (in  many  cases)  very  consider- 
able and  useless  expense  to  the  parties : — 

'*  18.  After  the  trial  of  any  cause  before  a  judge  and  jury,  the  judge 
may,  upon  application,  certify  that  he  is  dissatisfied  with  the  verdict, 
in  which  case  a  new  trial  shall  take  place  unless  the  court  shall  otherwise 
order." 

The  following  resolution  was  passed  with  the  object  of  avoiding  a  new 
trial  of  the  cause  when  the  ground  of  objection  is  that  the  questions  put  to 
the  jury  have  not  exhausted  the  whole  controversy  between  the  parties : — 

''  19.  Neither  party  shall  have  a  right  to  a  new  trial  on  the  ground 
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that  some  question  has  not  been  left  to  the  juiy  which  the  judge  at  the 
trial  has  not  been  asked  to  leave  to  the  juxy.  The  court  shall  hare 
power  in  such  cases  either  to  direct  a  new  trial,  or,  with  the  view  of 
saving  a  further  trial,  to  draw  all  inferences  of  fact,  or  take  farther 
evidence,  or  direct  inquiry." 

Costs  in  Actions  under  £200. 

The  complaints  which  have  recently  been  made  as  to  the  cost  of  litiga- 
tion apply  chiefly  to  a  class  of  cases  in  which  the  pecuniary  amoimt 
involved  is  not  sufficient  to  justify  the  possible  risks,  as  respects  costs, 
of  the  complete  system  of  procedure,  trial,  and  appeal  now  applicable  to 
all  cases  in  each  branch  of  the  High  Court.  One  remedy  which  has 
been  suggested  for  this  evil  is  that  some  portion  of  these  cases  should  be 
transferred  to  the  county  courts,  but  it  may  well  be  doubted  whether  in 
all  cases  that  course  would  be  satisfactory  to  the  stdtors,  and  whether  it 
would  not  lead  to  a  greatly  increased  number  of  appeals  from  those 
courts.  It  has  been  doubted  whether,  if  the  jurisdiction  of  the  county 
courts  should  be  thus  extended,  they  would  be  as  suitable  as  at  present 
for  the  'decision  of  questions  between  the  more  humble  class  of  litigants 
for  which  they  were  established.  Another  suggestion  has  been  that  an 
intermediate  court  should  be  created  for  the  purpose  of  dealing  promptly 
and  economically  with  the  class  of  cases  to  which  we  have  referred ;  and 
in  support  of  this  proposal  the  popularity  of  the  Mayor's  Court  in  London, 
the  Court  of  Passage  at  Liverpool,  and  the  Salford  Court  of  Record  at 
Manchester  has  been  instanced. 

It  is  not  within  the  province  of  this  committee  to  deal  with  these 
suggestions,  but  we  think  that  the  evils  complained  of  would,  to  a  very 
considerable  extent,  be  met  by  placing  restrictions  on  the  procedure  and 
on  the  right  of  appeal  in  cases  involving  a  small  pecuniary  sum,  and  by 
providing  that  a  much  lower  scale  of  costs  should  be  applicable  to  such 
cases.  It  appears  to  us  that  by  the  adoption  of  this  course  the  suitors 
might  retain  the  advantage  of  having  their  cases  tried  by  or  before  a 
judge  of  the  High  Court  at  no  greater  expense  than  if  the  case  had  been 
tried  in  a  county  court.  It  is  to  be  borne  in  mind  that,  before  the 
establishment  of  the  county  courts,  cases  in  which  the  amount  sought 
to  be  recovered  was  less  than  £20  were  dealt  with  in  an  exceptional 
manner  as  respects  costs  and  otherwise.  The  amount  to  be  now  fixed 
must  of  necessity  be  arbitrarily  arrived  at,  but  having  regard  to  the 
enormous  disproportion,  in  the  smaller  actions  in  the  High  Court, 
between  the  costs  of  litigation  and  the  sum  sought  to  be  recovered,  ve 
recommend  that  the  proposed  limitation  of  procedure  and  of  appeal  should 
apply  to  all  cases  in  which  the  subject-matter  of  the  action  does  not 
exceed  £200.  We  need  hardly  say  that  it  is  not  proposed  thus  to  deal 
with  cases  which  indirectly  involve  larger  pecuniary  claims,  or  which  a 
judge  may  for  sufficient  reasons  consider  proper  to  be  dealt  with  under 
the  system  applicable  to  the  more  important  class  of  cases. 

It  is  with  the  hope  of  diminishing  the  costs  in  these  smaller  causes, 
with  the  trial  of  which  the  Queen's  Bench  Division  is  so  much  occupied, 
that  this  resolution  has  been  arrived  at.  The  costs  in  the  smaller  actions 
in  the  Queen's  Bench  are  often  four  times  larger  than  the  simis  in  dis- 
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pate,  or  even  more  than  this.  The  evil  is,  we  fear,  a  growing  one  ;  and 
we  have  therefore  suggested  that,  in  these  smaller  matters,  while  litigants 
may  desire  to  have  their  causes  decided  by  the  best  courts  and  judges  in 
the  land,  they  should  yet  do  so  on  something  like  the  same  terms  as  to 
finality  and  expense  to  which,  if  they  had  recourse  to  the  county  courts, 
^'hey  would  be  obliged  to,  and  would  contentedly,  submit. 

Our  views  on  this  subject  are  expressed  in  the  following  resolu- 
tion : — 

"  20.  When  the  amount  recovered  in  an  action  for  a  mere  money 
demand,  or  for  damages  only,  is  less  than  £200,  the  plaintiff's  costs 
shall  be  taxed  on  a  lower  scale  to  be  fixed  by  rules  and  orders ;  and 
the  same  scale  shall  be  applied  to  the  defendant's  costs  where  •  the  plain- 
tiflTs  claim  is  under  £200.  Where  the  subject-matter  of  the  appeal  is 
less  than  £200  there  shall  be  no  appeal  from  any  final  judgment  of  the 
judge  without  leave.  Neither  party  shall  be  entitled  to  have  such 
actions  tried  by  special  jury  ;  but  a  judge  shall  have  power,  either  before 
or  after  trial,  to  order  that  any  or  all  of  these  provisions  shall  not  be 
applicable  to  smy  action  in  which  a  larger  amount  is  indirectly  involved, 
or  to  which,  for  good  cause  shown,  he  shall  consider  that  they,  or  any  of 
them,  ought  not  to  apply." 

Appeaxs. 

The  following  resolution  is  intended  to  give  full  effect  to  the  provisions 
of  the  Judicature  Act,  that  there  shall  be  no  intermediate  appeal  to  a 
court  in  Banc  from  the  judgment  of  a  judge  of  the  High  Court : — 

"  21.  All  appeals  from  a  judge  without  a  jury  shall  be  to  the  Court  of 
Appeal ;  and  also  where  a  judge  has  directed  a  verdict  for  plaintiff  or 
defendant;  and  the  Court  of  Appeal  shall  thereupon  have  power  to 
dispose  of  the  whole  case.'' 

In  causes  heard  before  a  jury,  it  seemed  desirable  to  offer  some  sugges> 
tion  for  sharing  the  appellate  business  between  the  judges  of  the  High 
Court  and  of  the  Court  of  Appeal  For  certain  purposes  a  court  in  Banc 
must  continue.  Not  merely  has  it  to  discharge  appellate  business,  but, 
as  regards  inferior  courts,  matters  are  now  assigned  to  it  by  statute,  in 
some  of  which  its  decision  is  final.  Such  are  all  Crown  matters  (with 
exceptions  not  practically  worth  notice),  election,  municipal,  parliamentary, 
and  some  other  matters.  There  are  also  a  certain  number  of  motions  of 
public  importance,  such  as  habeas  corpus^  quo  warranto,  mandamus,  criminal 
information,  etc*,  in  which  the  subjects  of  the  realm  from  time  immemorial 
have  had  the  advanjtage  of  resorting  in  the  first  instance  to  the  judgment 
of  a  court  in  Banc,  composed  of  more  than  one  judge,  and  whose  decision 
is  therefore  more  readily  acquiesced  in.  We  do^  not  propose  to  curtail 
the  jurisdiction,  so  far  as  it  may  at  present  exist,  of  judges  sitting  singly 
to  deal  with  such  matters ;  but,  on  grounds  of  public  policy,  we  do  not 
think  it  would  be  desirable  to  compel  all  such  applications  to  bo  made 
before  a  single  judge.  The  result  would  certainly  be  to  deprive  the 
judgment  given  by  the  court  of  first  instance  of  much  of  its  weight  and 
authority,  and  to  invite  and  multiply  appeals  in  cases  in  which  the  suitors 
cannot  always  afford  them,  and  in  which  delay  is  often  a  serious  incon- 
venience. Questions  of  new  trial,  moreover,  after  the  decision  of  a  judge 
and  a  jury,  are  really  questions  of  appeal,  and  often  of  appeal  from  a 
judge  and  twelve  other  men.     And  this  distinction  is  sometimes  forgotten, 
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when  it  is  attempted  to  assimilate  the   practice  in  jury  cases  and  the 
practice  in  non-jury  cases.     In  the  latter  it  is,  we  thiiik,  quite  right  that 
the  appeals  should  be  direct  to  the  Court  of  Appeal     In  the  former,  it 
seems  to  us  better,  on  the  whole,  to  preserve  the  appeal,  as  at  present,  to 
a  court  in  Banc,  and  to  make  such  court  in  ordinary  cases  final     Thih 
was  the  old  rule.     If  the  appeal  in  all  cases  of  jury  trials  is  to  be  straight 
to  the  Court  of  Appeal,  we  feel  sure  that  the  arrears  in  that  court,  already 
considerable,  would  be  indefinitely  increased ;  so  increased  as  to  render 
the  creation  of  a  third  branch  of  it  imperatiyely  necessary.     To  this,  as  it 
seems  to  us,  there  are  the  gravest  objections.     Three  courts  of  appeal  doing 
this  sort  of  work  would  be  in  truUi  the  three  old  courts  in  Banc  under 
another  name,  without  the  same  advantages   for  performing  the  work 
efficiently.     If  they  sat  continuously  the  members  of  them  would  never, 
except  occasionally  on  circuit,  be  familiar  with  the  work  of  Nisi  PHua 
There  would  thus  be  a  set  of  judges  doing  little  but  try  causes,  and  a  set  of 
judges  doing  little  but  hear  appeals  from  such  trials,  without  ever  trying 
them  themselves;  a  condition   of  things  not,   we  think,   satisfactory. 
Moreover,  in  the  judges  of  the  High  Court  we  already  have  a  body  of 
men  abundantly  competent  to  the  discharge  of  the  duties  we  propose 
to  allot  to  them.     And  further,  if  it  be  granted  that  there  should  be  an 
appeal  from  judge  and  jury  to  the  court  in  Banc,  there  is  very  good 
reason   for  making   it,  except  in  special   instances,  final     That  three 
judges  should  oveirule  the  judgment  of  one  judge  is  natural  and  intellig- 
ible enough,  and  no  one  objects  to  it;  but  that  three  judges  in  one  room 
should  be  overruled  by  three  other  judges  sitting  in  another  is  not,  we 
believe,  satisfactory  to  the  public  or  the  profession.     We  believe  further 
that,  for  purposes  of  circuit,  and  for  many  periods   of  the  year,  the 
number  of  the  judges  of  the  High  Court  cannot  be  diminished.     Unless^ 
however,  they  are  employed  in  Banc,  they  may  at  other  times  be  idle. 
So  that  the  spectacle  would  be  presented  of  a  set  of  men,  perfectly  fit  to 
do  a  particular  duty,  not  allowed  to  do  it,  and  remaining  unemployed ; 
while  another  set  of  men  are  greatly  overburdened.     If,  again,  the  second 
set  of  men  are  increased  in  numbers  they  would  be  necessarily,  to  a  great 
extent,  the  same  men  employed  under  other  names,  and  with  higher  rank, 
to  do  the  same  duty  which,  with  less  rank,  they  are  perfectly  competent 
to  perform. 

Similar  considerations  have  led  us,  on  the  whole,  to  the  conclusion  that 
the  interlocutory  appeal  from  the  judge  at  chambers  in  the  special  cases  in 
which,  under  resolution  9,  it  will  be  allowed  should  be  to  the  court  in  BanCy 
which  must,  as  we  have  seen,  exist  for  some  purposes,  and  which  can 
transact  the  appeals  from  judges'  chambers  more  expeditiously,  and 
probably  with  less  expense  to  the  suitor,  than  the  Court  of  Appeal 

To  prevent  misconception,  it  is  desirable  to  point  out  that  the  proposed 
court  in  Banc  is  in  no  sense  a  perpetuation  of  the  old  system  of  divisional 
courts,  nor  any  impediment  to  the  system  (which  we  approve)  of  trying 
matters  of  first  instance  before  a  single  judga  The  business  of  the  court 
in  Banc,  with  the  exception  of  the  few  important  motions  to  which  we 
have  alluded,  will  be  exclusively  appellate  business,  and  in  most  of  such 
cases  its  decision  will  be  and  ought  to  be  final,  although  in  the  heavier 
and  more  important  new  trial  cases,  and  in  all  in  which  special  leave  is 
obtained,  we  prefer  to  leave  an  appeal  from  the  court  in  Banc  to  the 
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Court  of  Appeal.     But  we  are  unanimously  of  opinion  that,  in  these 
appellate  cases   (the   number   of    which   will   necessarily  be   few)   the 
Appellate  Court,  which  is  to  review  the  decision  of  three  judges,  should 
itself  sit  with  a  quorum  of  not  less  than  five.     We  also  think  that  the 
present  Divisions  of  the  Court  of  Appeal,  which,  for  ordinary  purposes, 
consist  of  three  judges  respectively,  should  be  empowered,  in  case  of 
difference  of  opinion,  to  convene  a  court  of  five  and  to  direct  a  re-argu- 
ment before  such  reconstituted  court.     At  present  it  not  unfrequently 
happens,  owing  to  a  division  of  opinion  in  the  Court  of  Appeal,  that  two 
judges  of  appeal  overrule  the  view  of  one  of  their  own  number  as  well  as 
the  judgment  of  the  court  below — a  result  which  cannot  be  satisfactory 
to  the  public  or  the  profession.     These  recommendations,  if  adopted, 
would,  in  our  opinion,  reduce  the  number  of  appeals  to  the  House  of 
Lords,  the  enormous  costs  attending  which  are  well  deserving  of  your 
Lordship's  attention. 

'*  22.  All  applications  for  a  new  trial  in  jury  causes  shall  go  to  a  court 
in  Banc,  consisting  of  three  judges  (of  whom  the  judge  who  tried  the 
case  shall  not  be  one) ;  the  decision  of  this  court  shall  be  final,  except 
with  their  leave,  or  in  case  of  difference  of  opinion,  or  where  the  subject- 
matter  of  appeal  exceeds  £500. 

**23.  All  appeals  from  the  court  in  Banc  shall  be  to  a  Court  of 
Appeal  of  not  less  than  five  judges." 

An  appeal  from  the  decision  of  an  arbitrator  upon  a  compulsory 
reference  ought,  it  would  seem,  to  be  allowed  under  the  same  conditions. 
The  committee,  therefore,  recommend  that — 

"  24.  Where  a  compulsory  arbitration  has  been  ordered,  an  appeal  from 
the  decision  of  the  arbitrator  shall  be  allowed  on  a  question  of  law  to  the 
court  in  Bane,  whose  decision  shall  be  final,  except  with  their  leave,  or  in 
case  of  difference  of  opinioh,  or  where  the  subject-matter  of  appeal  exceeds 
X500." 

Costs. 

With  respect  to  the  costs  ^'  of  the  cause,"  it  appears  to  us  that,  while 
the  Judicature  Acts  give  the  judges  in  most  cases  absolute  discretionary 
jurisdiction  over  them,  it  is  difficult  and  often  impossible  satisfactorily  to 
exercise  these  powers  in  matters  of  detail  We  recommend  that  the 
taxing  master  should  have  full  power  of  dealing  with  such  costs  as  may 
appear  to  have  been  incurred  unnecessarily  or  in  consequence  of  the 
unreasonable  conduct  of  either  litigant  in  the  course  of  the  action. 

Further,  it  is,  we  think,  desirable,  so  far  as  practicable,  to  guard  against 
a  practice,  said  to  be  on  the  increase,  of  commencing  actions  in  one  Division 
of  the  High  Court  rather  than  in  another,  with  the  view  of  obtaining 
increased  costs.  The  remarks  we  have  made  with  reference  to  the  costs  of 
litigation  are  intended  to  apply  to  the  class  of  cases  which  should  be  dealt 
with  in  the  Queen's  Bench  Division  of  the  High  Court.  We  have  not 
been  asked  to  consider,  and  we  do  not  presume  to  offer  any  remarks  upon 
the  system  of  costs  in  the  Chancery  Division,  but  we  cannot  avoid  saying 
that  it  is  a  subject  most  urgently  calling  for  the  attention  of  your  Lordship. 
It  will,  moreover,  be  obvious  that  many  of  our  recommendations,  if  well- 
founded  as  respects  business  in  the  Queen's  Bench  Division,  must  be 
equally  so  as  respects  other  Divisions  of  the  High  Court,  and  it  is  hardly 
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necessary  to  point  out  that  the  expense  and  delay  which  the  present 
system  of  pleadings  involves  must  practically  be  far  more  serious  in  the 
Chancery  Division,  especially  in  those  cases  in  which  the  defendants  are 
numerous  and  sever  in  their  pleading.  We  have  therefore  unanimously 
agreed  on  the  following  recommendations : — 

'*  25.  There  shall  be  a  uniform  scale  and  system  of  costs  in  contentious 
business  in  all  the  Divisions  of  the  High  Court. 

*'  26.  These  recommendations  shall  extend  to  all  business  which  is  not 
assigned  by  the  Judicature  Acts  to  a  Division  other  than  the  Queen's  Bench 
Division ;  and  there  shall  be,  as  far  as  practicable,  a  uniform  system  of 
procedure  |n  all  the  Divisions,  so  that  there  shall  be  no  inducement  to 
bring  actions,  not  specially  assigned,  in  one  Division  rather  than  in 
another." 

Circuits. 

We  have  not  in  this  report  dealt  with  the  question  of  circuits— a 
matter,  no  doubt,  essential  to  the  proper  arrangements  of  the  judges 
of  the  Supreme  Court  and  the  business  to  be  transacted  by  them.  It  is 
one,  however,  of  some  complication,  and  involves  the  consideration  of 
many  details,  and  we  shall  be  prepared,  if  your  Lordship  should  desire  it, 
to  consider  it  separately.  We  are  aware  that,  without  some  scheme 
dealing  with  admitted  defects  in  the  existing  system  of  circuits,  our 
report  must  be  considered,  in  some  degree,  imperfect.  Such  as  it  is, 
however,  we  have  the  honour  to  submit  it  to  your  Lordship. 

COLEKIDGE.  HeNRT   JaMES. 

W.  M.  James.  Fakreb  Hebschell. 

•       

James  Hannen.  R.  T.  Rsid. 

Charles  Bowen.  John  HoLLAMa 

J.  C.  Mathew.  Charles  Harrison. 
A.  B.  Shand. 


TRESPASSERS. 


[Su^^ested  on  reading  the  definition  of  ''Trespassers"  in  Mr.  Curror's  pro- 
posed LjEind  Bill  for  Scotland.     Vide  supra,] 

Stranger  and  pilgrim  in  the  land. 

Scripture  dubs  thee,  lairdie, 
Or  at  best  a  "  triiber  Gast 

Auf  der  dunklen  Erde." 

Once  thou  sat'st  above  the  salt. 

Now,  despite  demurrer, 
Thou  must  take  a  lower  room 

By  the  law  of  Curror. 

Any  day  thy  cottier  bold, 

Wealthy,  sleek,  and  gawsome. 
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May  have  out  an  interdict, 
Sue  a  qvAire  clavsum : 

Stop  thee  on  thine  own  "  band-stane," 

Confiscate  thy  spud,  sir ; 
Finding  thee  recalcitrant, 

Spatter  thee  with  mud,  sir. 

Think  not  thou  art  worse  bested 

Than  the  general  mass,  sir ; 
Every  sparrow  in  thy  fields 

Is  a  foul  tres-passer. 

Tods  are  vagrant  beasts,  and  toads 

Squatters  {mde  Milton) — 
Earthworms,  pace  Darwin,  are 

Pests  like  mites  in  Stiltdn. 

Wouldst  thou  baulk  thy  tacksman,  laird. 

Of  his  penal  process. 
There  is  but  one  remedy — 

Try  metempsychosis. 

Hark  thee  back  to  cellulose. 

Be  a  protozoon, 
Or  a  sundew  in  thy  bog 

Snapping  flies  to  grow  on. 

Or — what's  neither  wild  nor  tame 

(Thus  my  ditty  end  I) — 
Be  a  hee  (yu/m  animo 

Domv/m  revertendi. 


Wxt  Sjcotttjsh  ^ato  ittagasinc  anb  Sheriff  €6mt  Reporter. 

SHERIFF  COURT  OF  KIRKCUDBRIGHTSHIRE 

(DEBTS  RECOVERY). 
Sheiifb  NicOLSON  and  Macpherson. 

HTSLOP  V.  MAXWBLL. 

Sick-bed  and  funeral  expviiaes — Charge  for  a  tombntone. — The  pursuer,  a 
small  fanner  near  Dalbeattie,  sued  the  defender,  a  flesher  there,  as  husbfuid 
of  Margaret  Hyslop  or  Maxwell,  pursuer's  sister,  to  whom  her  brother  Alex- 
ander bequeathed  ;£100.  under  burden  of  payment  of  his  sick-bed  and  funeral 
expenses,  for  the  sum  of  ^£21,  14s.,  bein^  tne  amount  of  those  expenses  said  to 
have  been  disbursed  by  the  pursuer.    The  defender  resisted  the  claim  as  extra- 
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vagant  and  offered  to  pay  £b^  15&  6d.  as  a  reasonable  charge.  The  following  fiuts 
were  elicited  in  the  proof :  The  decea5«ed,  A.  Hyslop,  was  an  ostler,  aged  thirty-two, 
and  had  lived  with  his  sister,  Mrs.  Maxwell,  for  nine  years.  Feeling  himself  un* 
well,  and  desiring  a  little  change,  he  wrote  to  his  brother's  wife  on  10th  Octob» 
18S0  that  he  woiud  come  and  stay  with  them  a  while, "  if  yon  have  a  spare  bed, 
and  would  not  think  me  a  trouble."  He  went  and  stayed  till  Slst  October,  when 
he  died,  after  a  short  illness.  He  was  in  bed  four  days,  and  his  sister,  Mil 
Crawfoi^i,  who  lived  three  miles  off,  was  sent  for  to  nurse  him,  which  she 
did  for  two  nights^  Her  brother,  the  pursuer,  got  a  receipt  from  her  for  £1  on 
account  of  that  service,  but  did  not  pav  the  money,  having  previously  supplied 
her  with  some  meal  and  straw.  The  following  was  the  account  su^  for.  The 
defender  admitted  the  first  six  items^  and  the  eighth,  under  some  deductions. 

ACOOniiT  OF  8I0K-BED  AND  FUNERAL  EXPENSES  PAID  BY  JOHN  HTBLOF  FOB 

THE  LATE  ALEXANDER  HTSLOP. 
1880. 

Oct.        Paid  for  medicine  .... 

Nov.  1.     „    for  cloth  for  shroud  and  dressing  body 

1.     „    for  funeral  letters  and  posts 

5.     „    William  Dirmel,  for  digging  grave,  per  account 


n 


„    5.      „    for  hearse  and  drivers 


jCO    3  0 

12  0 

0  15  0 

0  10  0 

0  16  0 


n 
n 

n 


5.      „    Dr.  Mackerchar,  Dalbeattie,  for  attendance  on 

deceased,  per  account  .  .  .  .  0  18   0 

5.      „    Jessie  Crawfora  for  attendance  as  nurse,  per  receipt  10   0 

10.      „    Matthew  M'Eean,  joiner,  Milton,  for  coffin,  per 

account  .  .  .  .  .  8  15   0 

10.      „    for  spirits  and  tea  for  funeral         .  .  .  1  10   0 

10.      „    for  whisky  aud  wine  for  funeral    .  .  .  0  15   0 

10.     „    hire  of  pony  five  times  to  Dalbeattie  for  doctor 
and  medicine  and  making  arrangements  for 
funeral,  at  3s.  .  .  .  .  .  0  15   0 

10.     „    board,  lodging,  and  attendance  during  last  illness  3  10   0 

10.     „    for  washing  feather  bed  and  bed-clothes  and  clean- 
ing room  .  .  .  .  .  0  12   6 

10.     „    Matthew  Edgar,  sculptor,  Dumfries,  for  tombstone, 

per  account      .  .  .  .  •  6  12   6 

£21  14  0 

The  Sheriff-Substitute  after  proof  pronounced  the  following  interlocutor  >- 

<<  Kvrkcadbrighty  \(Mh  August  1881.-— Finds,  for  the  reasons  stated  in  the  sab- 
joined  note,  that  the  sum  chargeable  by  the  pursuer  for  the  sick-bed  and  funenl 
expenses  of  the  lafe  Alexander  Hyslop  is  £8,  Is.  6d. :  Ordains  the  defenders  to 
make  payment  to  him  of  that  sum :  Finds  the  defenders  in  the  circumstances 
entitled  to  modified  expenses :  Modifies  the  same  at  £2  sterling,  and  decerns. 

Alkk.  Nigolson. 

**NoU, — Our  law,  founded  on  that  of  Borne,  and  in  this  matter  reflecting 
the  kindly  feeling  of  our  nation,  is  favourable  to  death-bed  and  funeral  ex- 
penses, always  providing  that  they  be  reasonable  and  suited  to  the  condition 
of  the  deceased.  But  while  the  duty  of  relatives  and  Mends  is  well  dischaiged 
by  a  decent  respect  for  the  deceased,  exhibited  in  nroper  sick-bed  attention  and 
funeral  arrangements,  any  disposition  to  turn  sucn  melancholy  oceasions  into 
occasions  for  personal  advantage  or  improper  chuges  against  executors  is  eqnallj 
repulsive  to  law  and  sentiment  Of  that  disposition  this  case  aflbrds  an 
unpleasant  illustration.  That  a  man  in  the  pgsition  of  a  respectable  fumer, 
receiving  a  visit  from  a  sickly  brother,  with  whom  he  was  on  the  best  of  temBi 
shouldtbink  of  charging  for  his  board  during  the  twen^  davs  he  lived  in  the 
ouae,  only  heoause  he  died  there,  is  not  creditable;  and  as  he  admits  tliat  he 
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would  not  have  charged  anything  if  his  brother  had  lived,  the  charge  is  as 
illegal  as  it  is  nnbrotherly. 

''  The  charge  for  trips  to  Dalbeattie  with  the  pursuer's  pony  on  behalf  of  the 
deceased  is  equally  objectionable. 

'*  The  charge  of  £2, 58.  for  tea,  brandy,  port,  and  whisky  for  the  funeral,  is  simply 
intolerable.  There  is  no  proof  that  more  than  a  few  cups  of  tea,  and  a  few 
glasses  of  spirits,  among  the  relatives  who  attended,  were  drunk  on  the  occa- 
sion. Even  these,  in  the  improved  and  more  rational  manners  of  our  times  than 
those  of  1821  (the  date  of  the  one  case  cited  for  the  pursuer),  cannot  be  regarded 
as  proper  funeral  charges  against  an  executor.  But  that  tea  and  wine  and  spirits 
to  the  value  of  £^,  58.  were  really  consumed  on  the  occasion,  as  a  part  of  the 
fimeral  expenses,  is  not  credible.  If  it  was  done,  it  ovgKt  not  to  have  been  done. 
In  the  above  case  {Glass  v.  JFcir,  25th  Nov.  1821, 1  S.  174)  the  Court  allowed  the 
amount  expended,  but  it  had  been  done  with  the  sanction  of  the  widow,  and 
relief  against  her  was  reserved. 

*^  The  chaise  for  the  tombstone  might  have  been  considered,  though  the  point 
is  novel,  but  for  Mrs.  Maxwell's  statement  that  she  did  not  authorize  it,  ana  the 
pursuer's  still  more  conclusive  admission  that  his  own  name  is  eneraved  on 
the  stone,  by  his  own  directions,  as  the  affectionate  brother  who  erected  it !  For 
that  enduring  evidence  he  must  pay. 

''  The  ciiarge  of  £1  for  the  attendance  of  the  sister  of  the  pursuer  and  deceased 
as  sick-nurse  for  two  nights  is  scarcely  defensible  on  any  grounds  except  those 
of  strict  law.  A  nurse  was  necessary,  and  if  the  nurse  employed,  tnough  a 
sister,  charged  for  her  services,  it  must  be  paid.  Five  shillings  per  day  and 
night,  however,  instead  of  ten,  seems  sufficient. 

'*  The  other  charges  are  allowed. 

*'  The  defenders'  agent  called  attention  to  the  pound  given  by  the  deceased  to 
the  pursuer's  wife  as  a  sum  to  be  deducted  from  the  amount  charged.  That 
pound  may  be  allowed  as  a  present  to  her  for  the  trouble  the  poor  invalid  was 
giving  her,  and  sufficient  to  compensate  for  the  tea  drunk  at  his  funeraL 

ITEMS  ALLOWED. 

Medicine    . ;£0    3  0 

Shroud,  etc 12  0 

Funeral  letters,  etc.   .  0  15  0 

Gravedigger 0  10  0 

Hearse 0  16  0 

Doctor 0  18  0 

Nurse 0  10  0 

Coffin 2  15  0 

Washing 0  12  6 

£S    1    6 

«*'a.  N.» 

The  Sheriff-Depute,  on  appeal,  pronounced  the  following  interlocutor : — 

'^  Edinburghy  I3th  Augiut  1881.~The  Sheriff  having  considered  the  appeal 
against  the  interlocutor  of  10th  August,  Adheres  to  the  said  interlocutor,  and 
decerns.  NoBMAN  Magphbrson. 

'*  Nots. — The  Sheriff  has  little  discretion  in  a  case  where  there  has  been  a 
proof  which  is  not  recorded.  Even  where  the  vouchers  don't  tally  exactly  with 
the  sums  allowed,  he  can  hardly  correct  what  may  seem  a  clerical  error,  because 
he  does  not  know  what  evidence  may  have  been  before  the  Sheriff-Substitute. 

*'  He  thinks,  in  the  circumstances,  ample  allowance  has  been  made  to  the 
pursuer,  the  claims  made  by  whom  are  not  creditable  to  him.  N.  M." 

^ce.— Geddes. Alt.  Little. 
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SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Babclat. 

DALOLEISH  AND  WIL80N  V.   NORTH  BRITISH  BAILWAT  COUPANT. 

Bxiilway  liahility. — The  pursupra  sued  the  railway  company  for  damages 
because  of  the  loss  of  a  cow  arising  from  injury  sustained  in  transit  by  railway. 
The  defenders  pled  that  the  pursuers  must  precisely  set  forth  how  the  injury 
was  sustained.  The  objection  to  relevancy  was  repelled.  After  a  proof  they 
farther  pled  that  the  salvage  must  be  deducted  from  the  loss,  and  after  such 
deduction  the  company  were  only  liable  for  the  balance  of  the  statntoiy  £15. 

The  following  judgment  was  pronounced : — 

"Perihy  AttgiLst  1881. — Having  heard  parties'  procurators,  and  made  avizandum 
with  process,  proofs,  and  debate,  Finds,  as  matters  of  fact — first,  that  a  cow 
which  the  pursuers  purchased  on  9th  February  last  at  the  price  of  ;£21,  &s. 
calved  on  the  morning  of  the  10th  February,  and  on  the  afternoon  of  the  same 
day  was  with  two  other  cows,  also  recently  calved,  delivered  at  Cupar  to  the 
defenders,  and  trucked  to  be  carried  to  Perth ;  second,  that  it  is  common  to 
send  cows  which  have  newly  calved  by  railway,  and  that  without  injury  sus- 
tained by  them ;  third,  that  the  cows  were  delivered  the  same  evening  at  reitb, 
when  a  bone  of  the  left  hind  leg  of  the  cow  in  question  was  found  to  oe  brokeo, 
of  which  notice  was  timeously  made  to  the  defenders ;  fourth,  that  the  cow  was 
killed,  and  the  carcass,  after  certain  deduction,  realized  £S,  9s.  6d.,  and  which 
leaves  the  pursuers  a  loss  of  j616, 10s.  3d.,  at  least  to  a  greater  extent  than  £lb, 
as  restricted  by  the  pursuers,  according  to  the  statute;  fifth,  the  puiaueis 
declared  the  fact  of  the  recent  calving  of  the  cow,  but  they  were  not  required  to 
subscribe  a  risk  note  or  made  to  pay  a  higher  rate  of  carriage  for  the  transit, 
and  no  notice  of  change  of  responsibility  was  given :  Therefore  in  law  finds  that 
the  cow,  being  put  in  possession  of  the  defenders  in  a  sound  state,  and  without 
any  risk  note  or  change  of  responsibility,  and  when  delivered  was  found  un- 
sound because  of  a  broken  limb,  and  in  consequence  had  to  be  slaughtered,  asd 
that  the  pursuers  suffered  loss  to  the  extent  of  £lb,  decerns  for  that  sum  against 
the  defenders,  and  finds  them  liable  to  the  pursuers  in  the  expenses  of  process: 
Allows  an  account  thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to 
the  Auditor  of  Court  to  tax  and  to  report.  Hugh  BABCLiiT. 

"  Note. — The  pursuers  at  Cupar  put  in  possession  of  the  defenders  the  cow  in 
question  in  a  sound  state  for  transit  to  Perth,  and  on  reaching  that  place  it  was 
found  unsound  because  of  a  fractured  limb.  The  defenders  were  informed  of 
the  recent  calving  of  the  cow,  but  they  did  not  refuse  to  receive  the  cow  or 
notify  any  change  of  responsibility.  The  pursuers  satisfied  the  proof  at  the  two 
termini  of  the  contract.  The  defenders  might  have  established  that  all  due 
care  was  taken  of  the  animal,  and  that  the  result  arose  from  some  circumstauce 
over  which  they  could  not  have  any  control,  such  as  that  the  animal  had  died 
from  natural  causes.  It  was  impossible  for  the  pursuers  to  establish  how  the 
fracture  was  occasioned.  One  thing  is  obvious,  the  fracture  of  the  limb  could 
not  have  been  occasioned  by  recent  calving.  That  fact  having  been  stated  to 
them  rendered  all  greater  care  to  be  taken.  The  covering  put  on  the  animals 
at  Cupar  indicated  some  care  and  attention,  but  the  repeated  uncoupling  on  the 
transit  must  have  been  made  with  less  care,  and  the  consequent  rough  jolt- 
ing might  easily  have  occasioned  the  fracture.  That  the  train  was  greatly 
behind  time  imparts  suspicion  that  the  uncoupling  would  be  done  with 
greater  despatch  and  less  care  than  usual.  There  is  no  reason  or  equity  for  the 
defenders  claiming  the  salvage.  Had  they  otfered  at  fii-st  to  repay  the  pur- 
suers the  purchase-money  of  me  animal,  they  mi<^ht  have  had  some  pretence  to 
claim  this  benefit,  but  the  pursuers  have  lost  on  the  cow  more  than  j£15,  there- 
fore they  are  certainly  entitled  to  be  reimbursed  for  the  damage  at  the  hands  of 
the  defenders,  in  whose  custody  the  loss  was  occasioned.  H.  B." 

'^he  Sheriff  (Macdonald),  on  appeal,  affirmed  the  above  judgment  on  Uth 
"^er  1881. 
.— Whyte. AIL— A.  G.  Reid. 
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MEDICAL  JUEISPEUDENCR 

Address  on  the  Occasion  of  the  Openino  of  the  Coubses  of  Law  in  the 
University  of  Edinburgh  by  Douglas  Maclagan,  M.D.,  Professor  of 
Medical  Jurisprudence. 

If  those  who  may  have  forgotten  it  will  recall  to  mind  the  fact  that 
I  am  a  Professor  in  the  Faculty  of  Law  as  well  as  that  of  Medicine, 
they  will  be  relieved  from  the  sense  of  there  being  something 
whimsical  in  the  circumstance  of  the  course  of  Law  Studies  in  the 
University  being  inaugurated  by  an  address  by  a  Fellow  of  the 
College  of  Physicians. 

I  have  nothing  to  say  in  the  way  of  apology  for  my  now  appear- 
ing before  you,  except  that  it  was  the  desire  of  my  colleagues  in 
the  Faculty  of  Law ;  and  if  the  selection  be  questionable,  it  may,  at 
least,  be  said  to  have  the  merit  of  novelty. 

I  cannot  of  course  address  you  on  any  strictly  legal  topic ;  I  can 
only  look  on  my  duty  to-day  from  a  medical  standpoint ;  and  I 
propose  to  say  something  on  that  branch  of  study  which  connects 
Medicine  with  Law,  and  may  be  said  to  be  their  common  property. 

It  is  of  course  the  function  of  the  teacher  of  Medical  Juris- 
prudence to  prepare  his  medical  pupils  for  furnishing  good  evidence, 
and  his  law  pupils  for  appreciating  its  worth  and  turning  it  to 
useful  forensic  purposes.  Were  I  addressing  an  English  audience,  I 
should  here  say  a  word  on  the  fact  that  in  England  there  is  no 
provision,  so  far  as  I  am  aware,  for  insuring  that  lawyers  should  study 
forensic  medicine  at  all,  although  it  is  a  subject  with  which  in 
practice  they  must  always  come  into  contact.  I  have  no  need  to 
insist  upon  this  here;  the  enlightened  action  of  the  Faculty  of 
Advocates  has  for  a  long  time  insisted  on  its  forming  part  of  the 
studies  of  every  gentleman  who  is  called  to  the  Scotch  Bar.  There 
is,  however,  one  deficiency  in  Scotland  which  I  think  ought  to  be 
supplied.  No  man,  it  is  true,  can  be  a  barrister  here  without  having 
studied  forensic  medicine,  but  there  is  no  provision  of  this  kind  in 
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respect  of  these  important  functionaries  the  Procurators-Fiscal,  and  I 
must  say  that  I  think  no  one  should  be  appointed  to  this  office  who 
has  not  undergone  some  medico-legal  training.  It  would  at  least  be 
right  that  those  with  whom  these  appointments  rest  should,  other 
circumstances  being  equal,  give  the  preference  to  the  candidate  who 
has  had  the  advantage  of  such  instruction. 

What,  then,  is  this  Medical  Jurispnidence,  the  teaching  of  which 
is  to  furnish,  through  the  medical  profession  to  the  profession  of 
law,  reliable  and  forensically  useful  medical  evidence  ?  There  has 
been  much  discussion  as  to  whether  or  not  it  is  a  science,  but  such 
debates  appear  to  me  to  be  chiefly  disputes  about  words.  It  is 
assuredly  a  scientific  study,  but  it  is  not  to  my  mind  a  science  in 
the  sense  in  which  we  call  Chemistry,  Anatomy,  and  Physiology 
sciences.  It  is  in  fact  the  application  of  the  whole  range  of  sciences 
peculiar  or  ancillary  to  medicine  to  the  elucidation  of  questions 
which  fall  to  be  determined  in  courts  of  law.  Hence  its  name 
of  Forensic  Medicine,  and  hence  its  progress  and  its  rise  in  public 
estimation  is  simply  commensurate  with  the  progress  of  those 
sciences  which  it  turns  to  forensic  uses. 

Has,  then.  Medical  Jurisprudence  any  history  of  its  own?  or 
is  its  history  merely  that  of  the  medical  sciences  ?  It  has  a 
history,  but  a  peculiar  one,  for  it  seems  to  have  possessed  a  litera- 
ture before  it  had  acquired  a  really  practical  use  and  application. 
The  explanation  of  this  is  that  the  earlier  writings  on  the  subject 
were  entirely  speculative  and  theoretical,  whilst  its  being  system- 
atically used  for  practical  purposes  is  comparatively  a  modem 
thing.  Let  us  for  a  moment  look  at  the  history  of  Medical 
Jurisprudence. 

It  is  said  by  those  who  delight  in  such  antiquarian  researches 
that  there  are  traces  of  the  practice  of  Medical  Jurisprudence  from 
the  most  remote  antiquity.  I  am  not  here  to  deny  this,  but  I  must 
own  that  these  traces  are  of  the  faintest  description.  There  are 
persons  who  profess  to  discover  traces  of  Medical  Jurisprudence 
in  the  laws  of  the  Mosaic  Dispensation.  I  will  not  touch  this 
very  nice  question.  There  are  traces  of  it  in  classical  times,  but 
few  and  far  between.  Something  of  this  sort  is  said  to  have  occurred 
at  the  death  of  Julius  Gassar.  Here  we  have  a  case  of  assassination 
with  multiple  wounds ;  and  we  are  told  that  there  was  a  medical 
report  on  the  matter  by  a  certain  Antistius,  who  declared  that  of 
the  twenty-three  wounds  only  one  was  mortal,  and  that  was  a 
penetrating  wound  of  the  thorax  between  the  first  and  second  ribs. 
Coming  down  from  these  classical  epochs  to  more  modem  times, 
we  find  constant  traces  of  this  loose  sort  of  work,  which  is  held  to 
be  proof  of  the  existence  of  medical  evidence  judicially  applied ;  but 
a  systematic  use  of  it  under  State  recognition  goes  no  further  back 
than  the  time  of  the  Emperor  Charles  V.,  whose  Constitulio 
Criminalis  Carolina  in  1532  indicated,  at  all  events  in  reference  to 
cases  where  death  was  supposed  to  have  been  produced  by  violent 
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means,  that  there  should  be  a  regular  examination  and  report  by- 
physicians  and  surgeons.  Since  that  time  it  appears  to  have 
been  the  constant  practice  in  Germany  and  France  to  have  regular 
reports  in  serious  criminal  cases;  and  certain  physicians  and 
surgeons  seem  to  have  been  selected  by  the  Sovereign  for  this 
important  duty.  Medical  Jurisprudence,  then,  may  be  said  in 
the  sixteenth  century  to  have  been  a  truly  recognised  branch  of 
medical  work;  but  its  recognition  was  very  imperfect,  and  had 
received  little  cultivation  at  the  hands  of  the  medical  profession, 
for  it  is  truly  not  till  the  present  century  that  we  can  say  that  by 
its  being  systematically  taught  and  diligently  cultivated  it  has 
been  brought  to  such  a  condition  as  to  merit  that  confidence  of 
the  profession  and  the  public,  which  I  think  we  may  now  claim 
for  it.  How  little  it  had  been  thought  of  as  a  branch  of  study 
may  be  inferred  from  the  fact  that  it  was  only  in  1807  that  the 
first  Professorship  in  any  British  University  was  founded,  by  the 
appointment  of  my  predecessor.  Dr.  Andrew  Duncan,  jun.,  to  the 
chair  of  Medical  Jurisprudence  in  the  University  of  Edinburgh. 

Scanty,  however,  as  was  the  recognition  of  Medical  Jurisprudence 
in  the  sixteenth  and  two  succeeding  centuries,  it  did  not  fail  to  call 
forth  a  literature  on  the  subject;  but  this,  like  its  practice,  had  a 
very  slow  development,  and  it  is,  in  fact,  not  till  the  present  century 
that  we  have  anything  deserving  of  the  name  of  a  medico-legal 
literature.     Without  forgetting  the  many  detached  tracts  upon  the 
subject,  which  may  be  fairly  called  medico-legal,  we  must  admit 
that  we  owe  the  first  attempt  at  what  may  be  called  a  systematic 
work  to  the  Italian  Zacchias,  who,  between  1621  and  1635,  published 
in  successive  parts  his  Qucestiones  Medico-legalcs,  a  work  which 
seems  to  have  been  esteemed  in  its  day,  if  we  may  judge  from  its 
having  passed  through  several  editions.     It  is  a  work  worth  glanc- 
ing at ;  not  for  any  practical  value  which  it  has,  for  that  I  must 
own  is  not  gi'eat,  but  as  illustrating  the  notions  then  entertained  as 
to  what  were  medico-legal   questions.     Some   of  his  discussions 
appertain  rather  to  casuistry  than  to  medicine.    He  has,  for  instance, 
a  chapter,  always,  however,  with  a  medical  element  in  it,  as  to 
what  are  the  requirements  of  those  who  are  to  ofiBciate  in  churches, 
who  may  say  mass,  and  who  may  hear  mass.     He  has  another  on 
miracles ;  one  upon  the  detection  of  witches,  or  rather,  since  he 
puts  them  in  the  masculine,  maffi, — we  ought,  as  Scotchmen,  to  call 
them  warlocks, — and  upon  what  circumstances  may  warrant  nuns 
to  leave  nunneries.     But  we  may  readily  understand  the  appearance 
of  such  subjects  in  his  writings  when  we  bear  in  mind  that  his 
ofiBcial  designation  was  that  of  Proto-medicus  of  the  states  of  the 
Church  and  physician    in   ordinary  to   Pope   Innocent  X.     He 
has  a  discussion  on  the  question  of  precedence  between  the  lawyer 
and  the  physician  in  a  very  lengthy  chapter,  in  which  he  states, 
first,  the  objections  to  the  physician,  then  refutes  these;  states  the 
objections  to  the  lawyer,  and  refutes  these   and  at  last  seems  to  come 
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to  the  conclusion  that  the  lawyer  is  to  have  the  precedence,  not 
because  he  is  a  lawyer,  but  because  he,  being  a  dispenser  of  justice, 
is  to  be  regarded  as  a  deputy  of  God.  One  is  reminded  by  this 
chapter  of  the  well-known  description  of  Sir  Hudibras : — 

'  *  He  was  in  logic  a  great  critic, 
Profouudly  sKilled  in  analytic. 
He  could  distinguish,  and  divide 
A  hair  *twixt  south  and  soiith-west  side. 
On  either  which  he  would  dispute. 
Confute,  change  hands,  and  still  confute." 

Zacchias's  whole  work  from  beginning  to  end  is  a  mass  of  verbosity; 
and  what  he  culls  from  the  writings  of  his  professional  predecessors 
is  so  copiously  interlarded  with  quotations,  Virgil,  Horace,  Ovid, 
Juvenal,  Perseus,  Lucretius,  Petrarc,  Dante,  and  Tasso  all  being 
put  into  requisition,  that  the  finding  the  scientific  fact  of  which  one 
is  in  search  is  strongly  suggestive  of  the  proverbial  needle  in  a 
haystack.  Tet,  with  all  these  faults,  to  old  Zacchias  must  be 
assigned  the  merit  of  having  attempted  to  produce  something  like 
a  systematic  treatise  of  Medical  Jurisprudence,  as  will  appear  from 
the  fact  that  he  has  among  others,  which  I  need  not  cite,  chapters 
and  headings  which,  if  translated  into  our  modern  forms  of  expres- 
sion, would  be — Legitimacy  and  Live  Birth,  Signs  of  Pregnancy, 
Death  from  Parturition,  Personal  Identity,  Insanity,  Poisons,  Imbe- 
cility, Feigned  Diseases,  Signs  of  Virginity  and  Rape,  and  Malum 
Regivun  on  the  part  of  Doctors  and  Attendants  of  the  Sick.  In  spite 
of  his  pedantry  and  prolixity,  all  honour  then  to  worthy  Zacchias, 
our  first  systematic  writer,  tliough  rather  in  an  irregular  fashion,  on 
Medical  Jurisprudence.  His  book  ought  perhaps  rather  to  be  said 
to  be  on  State  Medicine  in  its  two  Departments  of  Medical  Jurisprud- 
ence and  Public  Health,  for  he  has  chapters  on  the  Plague  and 
Contagion,  and  on  Air- Water  Supply  and  Healthy  Sites,  not 
omitting  the  "  Sewage  Question,"  by  which  sanitarians  and  town 
councils  are  much  exercised  at  present. 

From  the  time  of  Zacchias  onwards  we  encounter  treatises  which 
bring  them  into  the  domain  of  Medical  Jurisprudence ;  such,  for 
example,  of  those  of  the  celebrated  French  surgeon  Louis  of  the 
eighteenth  century  on  Drowning,  Signs  of  Death,  the  Distinction 
of  Suicidal  and  Homicidal  Hanging,  Protracted  Delivery,  etc.,  but 
we  must  make  a  long  leap  before  we  encounter  another  methodical 
treatise  on  the  subject.  We  can  hardly  apply  this  designation  to 
the  first  book  on  the  subject  published  in  Britain,  that  of  Dr. 
Sanmel  Farr,  which  appeared  in  1783,  and  was  a  small  duodecimo 
of  140  pages,  essentially  borrowed  from  the  text-book  of  Faze- 
lius,  a  Geneva  Professor,  an  author  whose  works  are  unknown  to 
me. 

We  must  recognise  as  the  first  truly  systematic  modern  work 
the  Traiti  de  Medecine  Legale  of  the  illustrious  Frenchman  Foderd, 
the  first  edition  of  which  appeared  in  1796,  and  which  as  enlarged 
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and  amended  in  1813  is  a  work  which  is  still  an  authority  on 
Forensic  Medicine. 

How  little  Medical  Jurisprudence  had  been  cultivated  up  to,  or 
even  beyond,  this  time,  and  how  little  had  been  done  to  make  medical 
evidence  reliable,  may  be  learned  from  the  records  of  many  interest- 
ing criminal  cases,  which  are  familiar  to  all  who  have  interested 
themselves  in  the  subject.  I  shall  only  cite  one  by  way  of  illus- 
tration. One  of  the  most  remarkable  of  these  was  that  of  Captain 
Donellan,  who  was  tried,  convicted,  and  executed  for  the  murder  of 
his  brother-in-law,  Sir  Theodosius  Boughton,  in  1781.  It  is  needless 
to  go  into  the  details  of  the  case,  because  my  reason  for  referring  to 
it  at  all  is  the  pre-eminent  reputation  of  the  only  scientific  witness 
who  was  called  for  the  defence,  and  who  was  the  illustrious  John 
Hunter.  The  facts  of  the  case  are — that  Donellan  substituted  for 
a  laxative  draught  a  bottle  containing  laurel- water,  or,  in  other  words, 
a  preparation  of  prussic  acid ;  that  the  baronet  swallowed  it,  and  was 
in  two  or  three  minutes  seized  with  symptoms  which  are  now 
recognised  as  characteristic  of  prussic  acid,  and  died.  The  question 
for  the  jury  was.  Did  Sir  Theodosius  Boughton  die  of  poison  or 
of  disease  such  as  apoplexy  or  epilepsy  ?  The  miserable  appearance 
which  John  Hunter  made  may  be  easily  understood  from  the  follow- 
ing part  of  his  interrogatory : — 

Corwrt, — ^**  It  is  the  general  idea  you  are  asked  about  now.  From 
the  symptoms  which  appeared  upon  Sir  Theodosius  Boughton  imme- 
diately after  he  took  the  draught,  followed  by  his  death  so  very  soon 
after,  whether  upon  that  part  of  the  case  you  are  of  opinion  that 
the  draught  was  the  cause  of  his  death  ?  " 

Answer, — "  If  I  knew  the  draught  was  poison,  I  should  say  most 
probably  that  the  symptoms  arose  from  that ;  but  when  I  do  not 
know  that  that  draught  was  poison,  when  I  consider  that  a 
number  of  other  things  might  occasion  his  death,  I  cannot  answer 
positively  to  it." 

Here  more  questioning  followed,  the  most  important  part  of 
which  was  an  inquiry  whether  laurel-water  taken  would  not  have 
produced  the  symptoms,  to  which  the  answer  was,  "  I  suppose  it 
would."     At  last  the  judge  asked  the  following  question: — 

*•  I  wish  you  would  be  so  good  as  to  give  me  your  opinion  in 
the  best  manner  you  can,  one  way  or  other,  whether,  after  you 
have  heard  the  symptoms  described,  it  is  your  opinion  that  the 
death  proceeded  from  that  medicine  or  from  any  other  cause." 

Answer, — "The  question  is  distressing.  I  do  not  mean  to 
equivocate  when  I  tell  the  sentiments  of  my  own  mind — what  I  feel 
at  the  time.  I  can  give  nothing  decisive."  Upon  this  evidence  the 
judge  observed  as  follows:  "For  the  prisoner  you  have  one 
gentleman  called  who  is  likewise  of  the  Faculty,  and  a  very  able 
man.  One  can  hardly  say  what  his  opinion  is ;  he  does  not  seem 
to  form  any  opinion  at  all  of  the  matter.  He  at  first  said  he 
could  not  form  an  opinion  whether  the  death  was  occasioned  by 
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that  poison  or  not,  because  he  should  conceive  it  might  be  ascribed 
to  other  causes.  I  wished  very  much  to  have  got  another  answer 
from  Mr.  Hunter  if  I  could :  What  upon  the  whole  was  the  result 
of  his  attention  to  this  case  ?  what  his  present  opinion  was  ?  But 
he  says  he  can  say  nothing  decisive.  So  that  on  this  point,  if  you 
are  determining  the  case  upon  the  evidence  of  the  gentlemen  who 
are  skilled  in  the  Faculty,  you  have  a  very  positive  opinion  of 
four  or  five  gentlemen  of  the  Faculty  on  the  one  side,  that  the 
deceased  died  of  poisoning ;  and  upon  the  other  side,  what  I  really 
cannot  myself  call  more  than  a  doubt  of  another,  that  is,  Mr. 
Hunter." 

When  we  find  a  man  so  eminent  as  John  Hunter  giving  such 
answers,  we  may  well  agree  with  Dr.  Alfred  Taylor's  observation, 
that  Medical  Jurisprudence  did  not  exist  in  Hunter's  time. 

I  do  not  intend  to  trace  the  history  of  Medical  Jurisprudence 
further ;  for  after  the  appearance  of  Foder^'s  book  we  may  say  that 
it  became  a  subject  of  regular  study,  and  the  great  number  of 
excellent  works,  both  systematic  and  monographic,  besides  its 
regular  study  in  our  medical  schools,  have  now  put  it  within  the 
reach  of  every  one  who  wishes  to  be  considered  a  well-equipped 
medical  man.  But  we  may  further  say  that  it  has  now  acquired 
an  extent  of  development,  and  an  amount  of  precision  in  most 
of  its  departments,  which  entitles  it  to  the  confidence  alike  of  the 
legal  profession  and  the  public.  This  result  is  due  to  the  advance 
made  in  medicine  generally,  but  especially  in  the  departments  of 
morbid  anatomy,  physiology,  chemistry,  and  microscopy.  To  trace 
the  growth  of  these  separately  would  be  to  enter  at  large  into  the 
history  of  medicine,  which  would  be  out  of  place  on  the  present 
occasion.  Morbid  anatomy  is  not  a  new  thing:  we  have  plenty 
of  observations  of  this  kind  before  the  period  of  what  I  may  call 
Modern  Medical  Jurisprudence ;  but  the  dissections  made  by  older 
observers  were  chiefly  to  determine  the  pathology  of  known 
diseases,  and  the  examination  of  the  whole  vital  organs  with  the 
view  of  accounting  for  death  in  suspicious  cases  is  essentially  modern. 
In  the  older  writers,  such  as  Zacchias,  we  have  nothing  of  this.  I  do 
not  recollect  to  have  seen  in  his  ponderous  folio  a  single  example 
of  a  medico-legal  dissection.  What  a  contrast  to  the  work  of 
Casper  of  Berlin,  who  received  an  ovation  on  the  occasion  of  his 
making  his  thousandth  medico-legal  dissection !  Physiology  again 
is  one  of  the  sciences  to  which  as  medical  jurists  we  owe  much;  I 
mean  that  department  of  it  which  has  reference  to  the  operation  of 
external  agencies  of  all  sorts,  but  especially  of  drugs,  on  the  system. 
No  doubt  the  inquiries  made  in  this  direction  were  chiefly  under- 
taken with  a  vi^w  to  determining  the  action  of  drugs,  as  remedial 
agents,  but  they  have  thrown  much  light  on  the  action  of  drugs,  as 
poisons ;  and  it  is  impossible  for  me,  as  a  toxicologist,  to  ignore  our 
obligations  to  pure  physiologists  for  the  light  which  they  have 
thrown  on  the  symptoms  and  modiis  operandi  of  poisons. 
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I  am  not  going  to  enter  upon  the  much-disputed  subject  of 
vivisection,  and  do  not  think  it  worth  while  to  repudiate  with  due 
disgust  the  vituperations  which  have  been  poured  forth  on 
physiological  experimentalists  (to  which  category  I  do  not  belong) ; 
but  this  I  do  say,  that  without  such  experiments  there  would  have 
been  many  a  miscarriage  of  justice;  and  if  there  be  anything 
which  warrants  experiments  on  animals  at  the  hands  of  those 
who  are,  by  due  qualification,  entitled  to  perform  them,  it  is  the 
occuiTence  of  cases  of  death  from  these  subtle  active  poisons  which 
cannot  with  certainty  be  detected  chemically,  but  whose  physio- 
logical action  is  readily  and  unequivocally  producible  on  the  lower 
animals.  I  might  quote  many  instances  in  support  of  this,  but 
content  myself  with  mentioning  one.  In  1863  a  man  in  Paris,  who 
called  himself  a  Count,  and  professed  to  be  a  homoeopathic  doctor, 
poisoned  his  mistress,  whose  life  he  had  insured  for  £22,000,  with 
digitaline,  the  active  principle  of  foxglove.  No  doubt  the  general 
and  moral  evidence  had  a  large  share  in  leading  to  the  inquiry 
and  pointing  to  the  guilt,  but  there  can  be  as  little  doubt  that  a 
conviction  would  not  have  been  obtained  but  for  the  admirable 
researches  of  the  late  Professor  Tardien  and  M.  Coussin  on  the 
case.  The  symptoms  were  consistent  with  those  of  natural  disease ; 
the  morbid  appearances  were  not  characteristic;  and  digitaline 
does  not  possess  such  distinctly  chemical  qualities  as  would  render 
it  positively  recognisable  on  analysis.  Here,  then^  symptomatology, 
pathology,  and  chemistry  all  were  defective,  but  physiology  came 
to  the  rescue.  The  parts  of  the  floor  on  which  the  deceased  had 
vomited  were  scraped ;  an  extract  was,  by  very  simple  means,  got 
from  the  scrapings,  and  this  introduced  into  the  systems  of  dogs, 
rabbits,  and  frogs  produced  the  precise  symptoms  which  are 
known  to  characterize  digitaline.  But  for  these  trials  on  animals 
there  would  have  been  small  chance  of  convicting  one  of  the  most 
hideous  criminals  of  modem  times. 

The  application  of  the  microscope  to  medico-legal  and  other 
researches  is  essentially  modem;  for  although  the  compound 
microscope  was  invented  towards  the  end  of  the  sixteenth  century, 
it  was  not  till  the  time  of  the  celebrated  optician  DoUond,  in  the 
first  third  of  the  eighteenth  century,  that  achromatic  lenses  were 
made,  and  an  instmment  was  constmcted  capable  of  being  applied 
to  any  purposes  better  than  those  of  an  amusing  toy.  It  is  only  of 
comparatively  recent  years  that  microscopes  have  been  made  so 
perfect,  and  comparatively  so  cheap,  as  to  bring  them  within  the 
reach  of  every  one  who  aspires  to  be  an  accomplished  observer. 
Microscopical  observation  may  be  said  to  be  an  entirely  modem 
means  of  research,  and  still  more  may  that  be  said  of  the  use  of  the 
spectroscope,  an  invention  of  our  own  times,  and  which  has  received 
a  practical  medico-legal  application  in  the  detection  of  blood-stains 
and  of  poisoning  with  some  of  the  irrespirable  gases. 

In  no  direction,  however,  is  the  advance  of  medico-legal  investi- 
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gation  more  conspicuous  than  in  that  of  analytical  chemistry.  Thia, 
of  course,  applies  specially,  though  it  is  by  no  means  confined,  to 
the  subject  of  poisoning,  but  it  is  from  toxicological  research  that 
we  can  borrow  our  best  illustrations  of  that  progress  of  which  I 
wish  note  to  be  taken. 

The  absolute  certainty,  facility,  and  simplicity  of  operation  by 
which  most  poisons  may  now  be  recognised  stands  out  strongly 
from  that  which  obtained  forty  or  fifty  years  ago ;  and  if  we  go 
back  about  a  century,  the  contrast  is  still  more  remarkable.  In  no 
respect  is  this  more  observable  than  in  the  detection  of  poisons  in 
the  organs  and  tissues  of  the  body,  a  line  of  research  which  we 
owe  to  the  celebrated  Orfila.  Till  his  time  analyses  were  made 
only  of  the  contents  of  the  stomach,  in  which  in  a  laige  proportion 
of  cases  no  poison  is  to  be  found,  the  whole  having  been  rejected 
by,  or  absorbed  from,  that  organ ;  but  now  we  know  that  the  poison 
passes  by  absorption  into  the  blood,  circulates  with  it  through  all 
the  organs  of  the  body,  and  unless  the  patient  survives  long  enough 
for  it  to  be  all  eliminated  by  the  various  emunctories  of  the  body, 
from  these  organs  it  can  be  extracted  and  duly  recognised.  Nay, 
even  during  the  life  of  the  patient  it  may  be  got  by  the  chemist 
passing  out  of  the  system  in  the  discharges  of  the  bowels  or  kidneys. 
Let  me  take  one  instance  among  many  illustrating  the  modem 
progress  of  chemistry  as  applied  to  toxicology. 

Arsenic  is  one  of  the  best  known,  and,  imtil  legislative  obstruc- 
tions were  put  upon  its  sale,  was  one  of  the  most  common  causes  of 
death  in  the  way  of  murder,  suicide,  and  accident.     It  has  therefore 
long  been  a  subject  of  medico-legal  research.    Let  us,  by  way  of 
contrast  with  the  present  state  of  matters,  and  as  a  sort  of  historical 
curiosity,  go  back  to  the  year  1752,  and  look  at  the  investigation  of 
a  well-known  case  of  arsenical  poisoning,  that  of  the  parricide  Mary 
Blandy.    There  can  be  no  doubt,  from  the  perusal  of  the  report  of 
this  remarkable  tragedy,  that  the  woman  was  rightly  convicted 
and  executed.     She  was  known  to  have  a  white  powder,  believed 
to  be  arsenic,  in  her  possession.     She  was  seen  to  put  it  into  her 
father's  grueL    A  paper,  which  she  inefi'ectually  attempted  to  barn, 
was  got  hold  of,  and  found  to  contain  what  was  believed  to  be 
arsenic,  and  a  quantity  of  white  powder,  which  apparently  was 
arsenic ;  was  found  in  the  remains  of  the  gruel  of  which  the  old 
man  had  partaken.    The  symptoms  are  recognisable  as  having  been 
those  of  an  irritant  poison,  and  the  morbid  appearances  were  con- 
sistent with  this  theory ;  but  the  chemical  evidence,  in  reference  to 
which  I  have  cited  this  case,  is  a  scientific  curiosity.    The  white 
powder  which  she  possessed  was  never  shown  to  be  arsenic ;  for 
what  was  found  in  the  paper  which  she  tried  to  destroy  was  held 
to  be  too  small  in  quantity  to  allow  of  this  being  determined.    The 
substance  found  at  the  bottom  of  the  gruel,  the  essential  part  of  the 
proof,  was  submitted  to  analysis.     There  seems  to  have  been  plenty 
of  material ;  for  Dr.  Addiugton,  the  leading  scientific  witness,  used 
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ten  grains  for  his  experiments.  He  indeed  brings  out  the  well- 
known  character  of  its  being — I  use  modern  terms — a  volatile  and 
sublimable  mineral  matter,  which,  probably  from  the  presence  of 
impurities,  caused  the  well-known  garlic  odour  when  it  was  thrown 
upon  red-hot  iron.  But  this  is  the  sole  proof  of  its  being  arsenic ; 
for  of  the  five  different  reagents  which  Dr.  Addington  applied  to  a 
solution  of  it,  obtained  by  boiling  it  in  "  clean  water  in  a  saucepan," 
not  one  has  anything  to  do  with,  much  less  is  characteristic  of, 
arsenic.  What  Dr.  Addington  did  find  by  these  experiments  it 
is  not  easy  to  say.  Most  probably  he  found  a  trace  of  lead  and  the 
ordinary  Ume  salts  which  occur  in  any  clean  spring  water. 

But  let  us  see  what  was  the  state  of  matters  a  little  later,  even 
after  chemistry  had  made  no  inconsiderable  progress.  Hahnemann, 
the  well-known  propounder  of  the  doctrines  of  Homoeopathy,  who 
belonged  to  the  last  century,  though  he  lived  to  1843,  first  distin- 
guished himself  by  a  treatise  on  Arsenic ;  and  with  regard  to  its 
chemical  recognition,  stated  that  the  smallest  quantity  he  could  detect 
was  ten  grains.  Dr.  Black,  our  great  Edinburgh  Professor  of 
Chemistry,  more  truly  of  the  last  century,  for  he  died  in  1799,  so 
far  improved  on  Hahnemann's  method  that  he  could  detect  one 
grain.  Great  was  the  improvement  introduced  by  the  honoured  and 
happily  still  living  Nestor  of  our  profession.  Sir  Robert  Christison, 
who  in  1824  published  a  process  by  which  he  could  detect "  even  so 
small  a  quantity  as  the  hundredth  of  a  grain."  It  may  now  be 
most  confidently  stated  that  any  one  accustomed  to  such  investiga- 
tions will,  by  our  modern  methods,  readily  detect  the  one-thousandth 
of  a  grain  of  this  substance  in  the  tissues  of  a  dead  body  or  in 
an  organic  mixture,  however  complex.  I  have  used  arsenic  as  an 
illustration  of  the  progress  which  chemistry  has  made  in  its 
applications  to  medico-legal  inquiries.  The  same  may  be  said 
of  other  and  more  subtle  poisons,  as  strychnia  and  prussic  acid ;  and 
it  may  safely  be  aflBrmed  that  when  they  are  really  present  they 
can  hardly  escape  detection  by  chemical  or  physiological  tests, 
especially  by  a  combination  of  these.  Before  I  quit  the  subject  of 
chemistry,  however,  I  would  offer  this  remark,  that  the  very  fact  of 
the  delicacy  and  certainty  of  the  modern  means  of  research  in 
reference  to  poisons  has  led  to  an  undue  importance  being  attached 
to  this  kind  of  evidence.  There  can  be  no  doubt  that  the  actual 
finding  of  poison  in  an  article  of  food,  or  any  one  of  the  discharges 
from  the  body,  or  in  a  dead  body  itself,  is  a  most  important  link  in 
the  chain  of  proof,  but  it  is  not  an  essential  link.  It  would  be  a 
sore  hindrance  to  justice  if  it  were  to  be  so  regarded,  because, 
certain  as  are  our  means  of  detecting  a  poison  when  really  present, 
there  are  circumstances  in  which  a  death  may  be  really  due  to 
poison,  and  yet  the  whole  of  the  toxic  substance  may  be  so  got  rid 
of  that  there  is  none  remaining  for  the  chemist  to  detect.  There 
may  have  been  no  remains  of  food,  no  discharges  from  the  body, 
preserved ;  and  the  patient  may,  as  I  have  already  noticed,  have 
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lived  so  long  that  the  whole  has  been  eliminated,  or  rendered 
unrecognisable  cheraically  by  the  vital  chemistry  of  the  body; 
but  even  here  the  resources  of  science  are  not  exhausted.  The 
study  and  symptoms  of  the  history  of  the  case  may  furnish,  and 
often  have  furnished,  proof  as  conclusive  as  the  most  unequivo- 
cal chemical  results  could  do.  Thus,  then,  our  modem  more 
accurate  methods  of  the  clinical  study  of  the  phenomena  of 
disease,  which  are  chiefly  to  be  valued  as  advances  in  practical 
medicine,  come  to  have  an  important  bearing  on  medicclegal 
matters,  by  enabling  us  to  distinguish  between  natural  disease  and 
that  resulting  from  the  administration  of  poison.  I  by  no  means 
maintain  that  there  is  nothing  further  to  be  desired  in  this  respect 
Were  I  to  say  so,  I  should  have  quoted  against  me  the  too  frequent 
occurrence  of  the  poisoning  of  children  with  opium,  in  many  cases 
of  which,  symptoms  only  lead  to  a  strong  probability,  and  chemical 
proof,  at  least  as  re^rards  the  dead  body,  is  as  yet  unavailing.  The 
cases  in  which  poisSning  has  been  thoroughly  proved  by  symptoms 
in  the  absence  of  chemical  proof  are  numerous.  None  can  be 
more  to  the  point  than  that  of  the  notorious  Palmer,  where  the 
evidences  of  poisoning  by  strychnia  were  complete,  though  none 
was  discovered  even  by  such  analytical  experts  as  Drs.  Alfred 
Taylor  and  Owen  Eees. 

I  have  thus  endeavoured  to  show  that  by  the  steady — I  think  I 
may  say  rapid — advance  df  medicine  and  its  ancillary  sciences 
Medical  Jurisprudence  has  now  attained  to  a  condition  which 
entitles  it  to  the  confidence  of  the  profession  of  law  and  of  the 
public.  Has  this  title  been  recognised  as  it  ought  to  be  ?  I  venture, 
in  answer  to  this  query,  to  repeat  here  what  I  have  had  occasion 
to  say  elsewhere  in  addressing  an  English  audience,  that  as  r^aids 
the  public,  that  is,  the  laity  outside  the  professions  of  me<hcine 
and  law,  the  appreciation  of  forensic  medicine  tends  rather  to 
exaggeration,  because,  being  ignorant  of  the  modem  progress  of 
medical  science,  they  regard  the  evidence  given  by  experts  as 
something  marvellous,  though  well-educated  professional  men 
know  it  to  be  only  ordinary  scientific  knowledge  As  regards  its 
estimate  by  your  profession  and  mine,  I  have  no  reproaches  to  make 
to  Scotland,  because  here  it  has  received  an  appreciation  which 
has  been  but  scantily  awarded  to  it  in  England  alike  as  regards 
the  upbringing  of  lawyers  and  of  medical  men.  We  have  nothing 
to  do  here  with  medical  education ;  I  look  at  present  only  at  the 
profession  of  law.  I  may  be  asked  if  this  alleged  lack  of  attention 
to  Medical  Jurisprudence  has  ever  in  England  been  felt  as  a  want, 
or  been  observed  to  lead  to  any  undesirable  results.  To  the  first 
of  these  queries  I  reply  that  I  do  not  know  whether  it  has  been 
felt  or  not,  but  to  the  second  I  reply  decidedly,  "  Yes."  In  all 
the  above  remarks  I  have  endeavoured  to  support  my  general 
statements  by  reference  to  actual  cases.  I  shall  follow  that 
proceeding  in  regard  to  the  present  question. 
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At  the  Bodmin  Lent  Assizes  1877  a  man  of  the  name  of  Hennah 
was  indicted  under  the  most  recent  statute  anent  the  administration 
of  poisons,  for  having,  at  a  p]ace  called  Megavissey,  given,  or 
attempted  to  give  (for  the  article  was  not  swallowed),  to  a  young 
girl  a  cei*tain  quantity  of  powder  of  cantharides  in  a  fig,  and  the 
prosecution  failed,  the  acquittal  being  due  to  the  charge  of  that 
most  distinguished  lawyer,  the  late  Lord  Justice  Cockbum,  who 
stated  that  it  had  not  been  proved  that  cantharides  was  a  poison 
within  the  meaning  of  the  Act.  It  is  to  this  charge  that  I  wish 
to  attract  attention,  not  only  as  an  example  of  the  want  of  due 
knowledge  of  a  simple  matter  of  medical  jurisprudence  in  high 
places,  but  because  in  virtue  of  this  case  there  exists  a  legal 
decision  to  my  mind  of  an  erroneous  character,  but  which  necessarily 
must  have  importance  attached  to  it  from  the  great  authority  of 
the  judge  by  whom  it  was  pronounced.  Nobody  had  any  interest 
in  challenging  the  decision,  and  there  never  was  any  appeal,  as  it 
was  most  desirable  that  there  should  have  been,  to  the  Court  for 
Crown  Cases  Eeversed,  where  it  might  have  been  heard  by  all  the 
judges.  It  will,  of  course,  not  be  challenged  now,  but  it  may  be 
quoted  any  day  with  effect,  and  should  this  be  the  case,  as  Portia 
says — 

"  Twill  be  recorded  for  a  precedent ; 
And  many  an  error,  by  tne  same  example. 
Will  rush  into  the  state. " 

Possibly,  were  such  a  decision  to  be  repeated,  it  might  be 
challenged  by  the  now  existing  public  prosecutor,  in  mentioning 
which  functionary  I  cannot  help  congratulating  England  in  having, 
since  the  date  of  the  case  now  under  consideration,  to  some 
extent  at  least,  taken  a  hint  in  matters  of  criminal  procedure 
from  Scottish  law  and  Scottish  practice.  I  ventured  at  the  time 
to  put  forth  a  criticism  on  this  charge  of  the  Chief-Justice ;  but  as 
this  is  entombed  in  the  British  Medical  Journaly  and  has  not  been 
brought  specially  under  the  notice  of  lawyers,  I  offer  no  apology 
for  reproducing  here  the  following  remarks : — 

There  seems  to  be  no  doubt  as  to  what  the  ipsissima  verba  of  Chief- 
Jiistice  Cockburn  were.  I  have  before  me  two  Devonshire  papers,  in 
each  of  which  the  judgment  is  reported  in  terms  which,  though  not 
identical  in  words,  are  practically  identical  in  sense : — 

"  The  statute  requires,  in  order  to  constitute  an  offence,  that  there 
shall  have  been  an  administration  of  a  noxious  thing ;  and  we  think, 
in  order  to  make  out  an  offence,  the  thing  administered  must  be  of 
such  a  character  as  to  satisfy  rigorously  the  requirements  of  the  law, 
namely,  that  it  must  be  a  noxious  thing.  I  think  there  must  be  a 
distinction  between  a  thing  only  noxious  when  given  in  excess 
and  a  thing  which  is  a  recognised  poison,  known  to  be  a  thing 
noxious  and  pernicious  in  its  effect." 

With  regard  to  his  Lordship's  first  proposition,  that  before  a 
person  can  be  convicted  of  administering  a  noxious  thing  the  thing 
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must  be  proved  to  be  noxious,  there  will,  I  presume,  be  no  differ- 
ence of  opinion.  This  second  proposition  might  be  called  disput- 
able, if  there  could  be  any  dispute,  among  those  who  have  paid  any 
attention  to  toxicology,  as  to  its  being  untenable.  He  says:  "I 
think  there  seems  to  be  a  distinction  between  a  thing  only  noxious 
when  given  in  excess  and  a  thing  which  is  a  recognised  poison, 
known  to  be  a  thing  noxious  and  pernicious  in  its  effect.  A  dis- 
tinction is  to  be  made  between  poisons,  such  as  prussic  acid  and 
strychnine,  poisons  of  a  well-known  and  established  character,  and 
a  thing  which  is  only  capable  of  doing  mischief  when  it  is  admin- 
istered in  excess." 

The  remarkable  thing  with  regard  to  this  passage  is  that  his 
Lordship  had  himself  answered  it  by  an  obiter  dictum,  which  he 
interjected  into  the  discussion  before  the  Court  "  His  Lordship 
observed,"  reports  the  newspaper,  "that  one  of  the  most  deadly 
poisons  that  a  murderer  could  resort  to  was  strychnine,  yet  it  was 
used  as  a  medicine  by  the  most  eminent  practitioners." 

What  is  this  but  to  say  that  strychnine  is  a  deadly  poison 
when  used  in  excess,  and  wherein  does  it  differ  from  cantharides  ? 

His  Lordship  says  that  it  does  differ.  Continuing  the  obiter 
dictum  above  quoted,  he  says:  "A  man  might  administer  strych- 
nine, thinking  he  would  produce  a  destructive  effect,  but  might 
only  use  that  quantity  which,  as  a  medical  man  would  say,  would 
do  no  harm.  Still  he  used  a  noxious  thing  for  producing  a  certain 
effect."  And  in  his  charge  to  the  jury,  he  says,  as  above  quoted: 
"  A  distinction  is  to  be  made  between  poisons  such  as  prussic  acid 
and  strychnine,  poisons  of  a  well-known  and  established  character, 
and  a  thing  which  is  only  capable  of  doing  mischief  when  it  is 
administered  in  excess." 

The  doctrine  thus  enunciated  is  tliat  there  is  in  certain  sub- 
stances, such  as  strychnine  or  prussic  acid,  an  inherent  essential 
noxiousness,  but  that  this  does  not  reside  in  cantharides.  It  is 
hardly  necessary  to  say,  not  to  speak  profanely  of  a  judicial  deci- 
sion, that  this  approximates  very  closely  to  the  incomprehen- 
sible. 

Continuing  the  charge  to  the  jury,  the  Chief-Justice  says: 
"  Upon  the  medical  evidence  before  us,  cantharides,  or,  as  it  is 
commonly  called,  Spanish  fly,  is  administered  medicinally  in 
small  quantities,  and  up  to  a  certain  extent  it  is  incapable  of 
producing  any  effect  at  alL  What  is  important  in  the  present 
case  is  that  the  quantity  administered  was  incapable  of  producing 
any  effect"  What  his  Lordship  here  calls  medical  evidence  was 
that  of  a  druggist,  whose  experimental  testimony  consisted  in  his 
taking  out  and  weighing  certain  fragments  of  cantharides  from  a 
fig,  and  finding  them  to  weigh  from  a  grain  to  a  grain  and  a  half, 
and  whose  scientific  testimony  consisted  in  his  stating  that  this 
quantity  was  insufficient  to  produce  any  effect  on  the  human 
system,  and  in  his  tearing  from  its  context,  and  laying  before  the 
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jury,  an  isolated  statement  from  Dr.  Taylor's  work  on  "  Poisons," 
that  the  fatal  dose  of  cantharides  may  be  twenty-four  grains. 

The  fatal  dose  was  no  question  here.  The  question  was  whether 
the  drug  attempted  to  be  given  (one  or  two  grains)  was 
"noxious,"  that  is,  what  might  "injure,  grieve,  or  annoy"  the 
person  to  whom  it  was  administered.  Had  there  been  either  at 
the  bar  for  the  prosecution,  or,  with  all  respect  be  it  said,  on  the 
bench  any  one  who  appreciated  the  question  before  them,  they 
might  have  extracted  from  the  so-called  medical  witness  some  facts 
which  would  have  thrown  light  on  the  matter.  They  might  have 
learned  that  the  tincture  of  cantharides  of  the  British  Pharmdcopaia 
is  made  with  a  quarter  of  an  ounce  of  flies  to  the  pint  of  fluid,  that 
the  maximum  dose  is  stated  at  twenty  minims,  which  means  that 
a  dose  above  this  may  "  injure,  grieve,  or  annoy  "  any  person  who 
swallows  it,  because  it  may,  and  almost  certainly  will,  produce 
strangury,  which  is  a  pretty  decided  annoyance,  and  that  this  dose, 
twenty  minims  of  tincture,  represents  less  than  two  grains  (1'82  of 
cantharides),  just  about  the  quantity  used  in  the  case  in  question. 
This  evidence  would  not  be  lessened  in  value  by  the  fact  that  the 
poison  was  here  attempted  to  be  administered,  not  as  a  tincture,  but 
as  powder.  The  form  is  of  no  consequence.  The  powder  can 
produce  the  same  efiect  as  an  equivalent  quantity  of  tincture,  and 
it  is  a  fact  within  my  own  knowledge  that  such  a  quantity  of 
powder  can  produce  annoying  effects.  There  appears  to  me,  there- 
fore, to  be  in  the  Chief- Justice's  charge  two  errors :  first,  one  of 
theory,  that  there  is  a  diflFerence  between  such  poisons  as  strychnine 
or  prussic  acid  and  cantharides,  which  makes  the  former  intrinsically 
noxious,  irrespective  of  the  dose ;  and  secondly,  an  error  in  fact, 
that  such  a  quantity  of  cantharides  as  one  or  two  grains  cannot 
produce  any  effect  on  the  human  frame. 

The  truth  appears  to  be  that  in  this  case,  from  first  to  last,  the 
whole  of  the  parties  concerned  in  it  seem  to  have  been  in  a  false 
position,  with  the  exception  of  the  counsel  for  the  defence,  who 
adroitly — and  regarding  him  as  an  advocate,  most  properly — 
seized  upon  the  imperfect  evidence  before  the  Court,  and  gained  an 
acquittal  for  his  client.  The  solicitor  for  the  prosecution  seems  to 
have  had  no  idea  of  the  importance  of  the  case  when  he  contented 
himself  with  producing  such  imperfect  evidence  on  a  scientific 
question  of  this  kind.  The  counsel  for  the  prosecution  was  in  a  false 
position  when  he  had  to.  argue  his  case  on  so  imperfect  a  brief.  The 
druggist,  who,  I  have  no  reason  to  doubt,  is  an  excellent  man  in  his 
own  vocation,  was  in  a  false  position  when  he  was  made  to  figure 
as  a  medical  witness ;  and,  sooth  to  say,  the  judges  were  in  a  false 
position  when,  having  to  decide  a  most  important  question  on  such 
insufficient  data,  they  enunciated,  after  laying  their  learned  heads 
together  during  a  long  consultation,  so  lame  and  impotent  a  con- 
clusion as  that  to  which  the  Court  came. 

I  repudiate  entirely  in  these  observations  the  desire  to  find  fault 
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with  these  various  parties  individually,  as  such  would  be  an  imper- 
tinence on  my  part.  Of  the  solicitor  and  counsel  on  either  side, 
and  of  the  druggist  who  was  the  scientific  witness,  I  know  nothing 
personally.  For  the  Lord  Chief-Justice  I  entertain  that  respect 
which  is  due  to  him  as  one  of  the  ablest  lawyers  of  his  day;  and 
as  one  interested  in  Medical  Jurisprudence,  I  would  respect  him, 
even  if  I  knew  nothing  more  of  him  than  his  marvellous  speech  in 
Palmer's  case,  perhaps  the  finest  instance  of  accusative  pleading  in 
our  time.  The  fault  lies  not  with  the  men,  but  with  the  system 
under  which  they  act.  It  does  not  appear  likely  that  such  a  fiojsco 
would  occur  anywhere  except  in  England,  where  there  is  no  public 
prosecutor.  It  could  hardly,  I  think,  take  place  in  Scotland;  for  I 
believe  few  lawyers  would  like  to  stand  in  the  shoes  of  a  Procurator- 
Fiscal  or  Advocate-Depute  who  should  be  found  bringing  before  our 
justiciary  judges  a  case  supported  by  such  insuflBcient  evidence, 
and,  as  Bartholine  Saddletree  says,  "batherin'  their  Lordships" 
therewith.  At  all  events,  it  is  to  be  hoped  that  this  ruling  as  to 
cantharides  ^^  ill  not  stand,  or  that  we  shall  be  vouchsafed  some 
idea  of  what  is  meant  by  giving  the  thing  "  in  excess."  Otherwise 
there  will  be  easy  times  for  the  coarse  practical  jokers  who  delight 
in  putting  jalap  into  pies,  and  for  the  immoral  brutes  who  think 
they  can  excite  erotic  feelings  in  girls  of  fifteen  by  giving  them 
cantharides,  and  figs  and  flies  (Spanish)  will  be  at  a  premium  in 
the  enlightened  community  of  Megavissey. 

But  it  is  time  for  me  to  remind  myself  of  what  I  daresay  has 
occurred  to  all  of  you,  that  I  seem  to  have  forgot  that  the  occasion 
of  my  addressing  you  to-day  is  the  opening  of  another  academic 
session  of  professional  study.  Ton  will  easily  have  seen  that  in 
this  address  I  had  nothing  new  to  present  to  you,  and  no  special 
thesis  to  maintain,  except  that  of  showing  that  Medical  Jurisprud- 
ence is  a  subject  which  is  entitled  to  claim  the  attention  of  students 
of  law,  whether  they  do  or  do  not  aspire  to  University  honours  in 
law  or  to  admission  to  the  Faculty  of  Advocates. 

You  will,  I  am  sure,  absolve  me  from  the  vulgar  imputation  of 
making  these  remarks  in  order  to  bring  grist  to  my  mill.  I  offer 
them  hicause  I  truly  believe  that  some  acquirement  in  this  depart- 
ment is  really  an  important  addition  to  the  professional  resources 
of  any  lawyer.  You  may  say  that  to  appreciate  the  subject  fully 
implies  an  amount  of  scientific  knowledge  which  you  cannot  ac- 
quire. I  have,  I  need  hardly  say,  no  such  Utopian  idea  as  that  the 
lawyer  should  be  a  scientific  expert,  but  I  do  say  that  the  addition 
to  his  juridical  studies  of  some  knowledge  of  science  is  a  good  thing 
for  any  member  of  the  legal  profession.  Nothing  can  be  better  for 
a  lawyer  than  to  be  a  well-informed  gentleman. 

You  must,  however,  make  a  selection,  if  you  are  to  aim  at 
acquiring  some  acquaintance  with  science,  and  I  should  be  disposed 
to  say  that  of  all  those  branches  which  I  have  named  none  is  more 
likely  to  answer  your  purpose  than  the  study  of  chemistry.    It  is 
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not,  of  course,  in  reference  to  so  limited  a  field  as  that  of  toxicology 
or  other  medico-legal  matters  that  I  make  this  remark.  "So  one 
"who  looks  around  him  can  fail  to  observe  the  large  part  which 
chemistry  plays  in  all  that  concerns  the  material  prosperity  of  the 
country,  and  to  see  that  even  were  our  criminal  courts  closed,  there 
are  many  cases  in  the  civil  courts  where  a  knowledge  of  chemistry 
may  be  of  essential  importance  to  those  who  are  engaged  in  them. 
But  even  had  it  no  practical  application  at  all,  chemistry  has  its 
own  intrinsic  attractions ;  and  a  professional  man  is  not  a  whit  less 
likely  to  be  a  good  practical  man,  be  he  lawyer  or  physician,  who 
has  some  accomplishment  which  pulls  his  mind  now  and  then  out 
of  the  rut  of  dry  professional  study. 

It  only  remains  with  me,  in  common  with  my  colleagues,  to 
welcome  you  on  the  commencement  of  a  fresh  session  of  profes- 
sional study,  and  to  express  the  hope  that  to  one  and  all  of  you  it 
may  result  in  a  large  acquisition  of  that  knowledge  which  you 
require  for  your  future  career  in  life. 
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{Continued  from  p.  694.) 

There  is  a  passage  in  Professor  Montgomery  Bell's  "  Lectures  on 
Conveyancing  "  which  leaves  the  impression  that  a  bill  altered  in 
the  sum  in  such  circumstances  as  occurred  in  the  case  of  Pagan  v. 
Wylie  and  Young  v.  Grote,  that  is  to  say,  when  the  alteration  was 
so  made  as  not  to  be  discernible  on  a  careful  inspection,  would  not 
be  good  even  in  the  hands  of  an  onerous  bond  fide  holder,  if  the 
alterations  were  made  after  issue ;  evidently  on  the  ground  that 
the  Stamp  Acts  strike  at  a  document  altered  in  a  material  part 
after  issue.  "  In  order,  however,  that  the  alterations  shall  have 
the  effect  of  rendering  the  bill  or  note  null  in  the  hands  of  an  onerous 
hand  fide  third  party,  (1)  they  must,  if  made  before  U  is  issued,  not 
only  be  made  without  consent  of  the  parties,  but  be  so  executed  as  to 
be  discernible  on  a  careful  inspection  of  the  document,  or  (2)  tJiey 
must  be  made  after  the  bill  is  issued,  or  (3)  they  must  be  made  with- 
out the  consent  of  the  parties  "  (i.  497).  Now  it  is  clear  that  an 
objection  on  the  ground  of  the  Stamp  Acts  (which  is  only  applic- 
able after  issue)  is  not  applicable  in  a  question  between  an  onerous 
bond  fide  holder  and  the  acceptor,  when  the  acceptor's  carelessness 
has  afforded  an  opportunity  of  making  an  alteration  without  detec- 
tion. This  is  clear  on  the  principle,  and  also  on  authority.^  In 
Parian  v.  Wylie,  for  example,  the  alteration  by  which  the  sum  was 
increased  was  made  after  issue. 

^  In  Vance  v.  Lowther  (L.  R.  1  Ex.  Div.  176)  a  person  who  had  been  introrted 
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There  are  other  cases  where  negligence  in  relation  to  a  bill  or  note 
renders  the  person  whose  name  appears  as  obligant,  and  who  has 
been  guilty  of  the  negligence,  liable  to  a  bond  fidt  onerous  holder 
in  a  sum  which  is  not  really  due.  For  example,  in  Ingham  v. 
Primrose  (28  L.  J.  Rep.  (C.  P.),  294),  where  the  acceptor  of  a  bill  tore 
the  bill  in  two  animo  cancellandi,  and  the  pieces  were  picked  up 
in  his  presence,  and  afterwards  joined  together  so  as  to  convey  no 
notice  of  the  cancellation  to  a  stranger,  a  hondfide  oneroos  indorsee, 
it  was  held,  may  acquire  a  title.  It  is  difficult  to  see  how  notice 
of  the  cancellation  could  fail  to  be  conveyed.  The  appearance  of 
the  bill  must,  one.  would  think,  have  been  such  as  to  show  that 
there  was  something  unusual  about  it,  and  sufficient  to  put  anybody 
seeing  it  upon  his  guard,  and  to  suggest  the  expediency  of  inquir- 
ing into  its  history  before  giving  value  for  it 

In  Swan  v.  North  British  Austrakisian  Co.  (32  L.  J.  Rep.  (Exch.), 
277)  it  was  laid  down  that  "  the  neglect  must  be  in  the  transaction 
itself,  and  be  the  proximate  cause  of  leading  the  party  into  the 
mistake  "  (per  Blackburn,  J.).  See,  too,  Frenan  v.  Cooke,  18  L  J. 
Rep.  (Exch.),  117.  A  leading  case  on  this  part  of  the  subject  is 
Arnold  v.  Cheqtie  Bank  {lU  supra,  p.  594).  The  alleged  negligence  in 
this  case  was  in  regard  to  the  custody  and  transmission  of  a  draft 
The  circumstances  were  as  follows :  The  plaintiffs,  merchants  in 
New  York,  desiring  to  transmit  a  sum  of  money  to  W.  &  Co.  of 
Bradford,  purchased  of  S.  &  Co.  of  New  York  a  draft  for  the 
amount,  drawn  by  S.  &  Co.  on  Smith,  Payne,  &  Co.,  the  London 
bankers,  payable  to  the  order  of  the  plaintiffs  on  demand.  The 
plaintiffs  indorsed  the  draft  specially  to  W.  &  Co.,  or  order,  and 
enclosed  it  in  a  letter  addressed  to  them,  which  was  placed  in  a 
letter-box  in  their  office  to  be  posted  in  the  usual  way.  The 
letter  was  stolen  by  one  Hecht,  a  clerk  in  the  plaintiffs'  employ- 
ment, who  forged  an  indorsement  of  W.  &  Co.,  and  procured  the 
defendants'  bankers  in  London  to  present  the  draft  and  obtain  the 
money,  which  was  placed  by  them  to  the  account  of  a  person 
acting  in  concert  with  Hecht,  upon  whose  cheques  the  money  was 
almost  immediately  drawn  out.  In  an  action  for  money  had  and 
received,  the  bank,  in  order  to  show  that  the  plaintiffs  had  been  in 

with  a  cheque  by  the  payee,  and  instructed  to  pay  it  into  the  payee's  account  at 
a  bank,  appropriated  it,  altered  the  date  from  2nd  to  26th  March,  and  passed  it 
to  plaintiff,  Who  gave  value  for  it.  The  plaintiff  had  not  been  guilty  of  any 
negligence.  The  Court  held  that  the  alteration  of  the  date  was  an  alteration 
in  a  material  part,  and  invalidated  the  cheque,  and  that  the  circumstance  of 
the  plaintiff's  not  having  been  guilty  of  any  negligence  was  of  no  importance. 
It  is  not  stated  whether  the  alteration  had  been  so  effected  as  to  be  or  not  to 
be  discernible  on  a  careful  inspection  ;  but  the  statement  that  the  plaintiff  had 
not  been  negligent  goes  to  favour  the  idea  that  it  was  not.  The  decision  nuiT 
have  been  right  enough,  but  the  rule  of  law  is  rather  too  broadly  stated. 
One  would  infer  from  the  opinions  that  it  is  quite  sufficient  in  all  circum- 
stances to  invalidate  a  cheque,  even  in  the  hands  of  a  bond  Me  onerous 
holder,  that  it  has  been  altered  in  a  material  part  after  issue ;  and  this,  as  we 
have  seen  from  the  cases  considered,  is  not  law. 
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I'egard  to  the  custody  and  transmission  of  the  draft  guilty  of  such 
negligence  as  afforded  facilities  for  perpetrating  the  fraud,  and  were 
consequently  estopped  from  suing  for  the  money,  tendered  evidence 
that  it  was  a  usual  and  indeed  almost  an  invariable  practice 
amongst  merchants,  sending  large  remittances  from  abroad,  to  send 
besides  the  letter  containing  the  remittance  a  letter  of  advice  by 
the  same  or  the  next  mail.  This  evidence  was  rejected  on  the 
ground  that  the  alleged  negligence  was  collateral  only  to  the  trans- 
action giving  rise  to  the  action.  The  Court  of  Common  Pleas  sup- 
ported this  ruling,  holding  that  the  plaintiffs'  right  to  the  draft  and 
to  sue  for  the  proceeds  thereof  in  the  hands  of  the  defendants  as 
money  received  to  their  use  was  not  affected  by  the  felonious  act 
of  Hecht.  Negligence,  it  was  said,  in  the  custody  of  a  draft  or  in 
it^  transmission  by  post  will  not  disentitle  the  owner  of  it  to 
recover  the  draft  or  its  proceeds  from  one  who  has  wrongfully 
obtained  possession  of  it.  Negligence  to  amount  to  an  estoppel 
must  be  in  the  transaction  itself,  and  must  be  the  proximate  cause 
of  leading  the  third  party  into  mistake,  and  also  must  be  the 
neglect  of  some  duty  which  is  owing  to  such  third  party  or  to  the 
general  public. 

There  can  be  no  possible  doubt  that  negligence  in  the  custody 
or  transmission  of  a  draft  does  not  disentitle  the  owner  of  it  to 
recover  it  or  its  proceeds  from  a  person  who  has  wrongfully 
obtained  possession  of  it.  The  only  question  is  whether  a  person 
who  has  riffkt/ully  come  into  possession  of  it,  a  bond  fide  onerous 
holder,  is  or  is  not  to  bear  the  loss.  Upon  the  general  principle 
laid  down,  that  where  of  two  innocent  parties  one  or  other  must 
suffer  from  the  fraud  of  a  third  person,  he  who  has  by  his  negli- 
gence enabled  such  person  to  occasion  the  loss  must  sustain  it,  the 
person  who  has  been  guilty  of  such  negligence  in  the  custody  or 
in  the  mode  of  transmission  as  enables  a  fraud  to  be  perpetrated 
ought  to  suffer.  Whether  he  has  been  negligent  or  not,  whether 
he  has  omitted  some  precaution  which  he  was  bound  to  use,  and 
which  the  public  are  entitled  to  i-ely  upon  as  having  been  used,  is 
a  question  of  evidence.  But,  keeping  in  view  the  general  principle 
stated,  and  which  underlies  the  whole  subject,  we  fail  to  see  the 
reason  of  a  distinction  between  negligence  in  the  transaction  itself 
or  collateral  to  the  transaction.  The  only  question  seems  to  be 
whether  there  has  been  negligence  dans  cavsam^  injurice.  The 
person  who  has  been  guilty  of  such  negligence  ought,  in  a  question 
between  him  and  an  innocent  third  party,  to  bear  the  loss  in  what- 
ever way  the  negligence  may  have  occurred.  It  is,  of  course,  of  no 
avail  to  say  that  forgery  gives  no  title ;  because  the  alteration  of 
the  sum,  as  in  Young  v.  Groteyis  jxxst  as  much  forgery  as  forging  an 
indorsation.     (See  Beg,  v.  Wilson,  17  L.  J.  (M.  C),  82.) 

There  are  one  or  two  other  cases  which  may  be  noted  as  to 
negligence  in  the  custody  of  notes  and  cheques. 

In  Patent  Safety  Gun-Cotton  Co.  v.  Wilson  (49  L.  J.  Eep.  (C.  P.), 

VOL.  XXV.  NO.  CCC. — DECEMBER  1881.  2  Z 
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713)  a  clerk  in  the  plaintiffs'  employment  stole  a  cheque  belonging 
to  them  and  forged  their  signature.     The  defendant  received  the 
cheque  in  the  ordinary  couree  of  business,  and  paid  the  amount 
The  negligence  alleged  was  that  the  clerk  who  had  abstracted  the 
cheque  was  known  by  the  plaintiffs  to  be  a  man  of  notoriously  bad 
character,  and  indeed  had  been  convicted  of  embezzlement;  and 
that  despite  of  this  knowledge  the  plaintiflfe  employed  him,  trusted 
him  implicitly,  allowed  him  access  to  the  rooms  where  the  cheques 
and  letters  were  kept,  and  even  had  employed  him  to  indorse 
cheques  payable  to  their  order.     All  this  was  held  by  Grove,  J.,  as 
amounting  to  negligence  sufficient  to  bar  the  claim  of  the  plaintiffs. 
*'  It  is  not,"  observed  the  learned  judge — "  It  is  not  a  case  of  mere 
ordinary  negligence,  such  as  leaving  cheques  or  papers  in  open 
drawers,  but  it  is  the  case  of  treating  a  man  in  one*s  employ,  whose 
character  was  such  as  required  him  to  be  carefully  watched,  just 
as  if  he  were  a  person  of  the  most  confidential  and  trustworthy 
character.  .  .  .  There  was  here,  I  think,  a  neglect  of  a  duty  to  the 
defendant  as  one  of  the  public."    The  Court  of  Appeal  (Bramwell, 
Baggallay,  and  Brett,  L.JJ.)  reversed  this  judgment.      Lord  Justice 
Brett  observed :  "  In  point  of  law  no  negligence  can  justify  a  thief 
or  a  forger.     There  is  another  ground :  there  can  be  no  negligence 
without  neglect  of  some  duty ;  there  was  no  duty  here — no  relation 
between  the  plaintiffs  and  defendant  which  could  cause  any  duty 
to  exist  from  the  plaintiffs  to  the  defendant"     The  remark  that  in 
point  of  law  no  negligence  can  justify  a  thief  or  a  forger  is  quite 
true,  but  is  rather  beside  the  point  for  decision.     Nobody  con- 
tended that  the  thief  and  forger  was  justified ;  it  was  contended 
that  the  innocent  holder  of  the  cheque  was  justified,  and  that  the 
plaintiffs  were  not  justified  in  being  guilty  of  what  was  alleged  to 
be  gross  carelessness,  which  gave  an  opportunity  for  the  perpetra- 
tion of  the  fraud,  and  that  being  thus  in  fault,  they  must,  on  the 
general  principle  already  stated,  suffer  the  loss  rather  than  the 
person  who  was  not  to  blame.     Certainly  there  was  no  negligence 
on  the  part  of  the  person  receiving  and   cashing   the  cheque; 
and  there  was  at  least  some  approach  to  negligence  in  keeping 
a  thief  in   the  employment,  and  even   in    a   position   of  trust 
The  circumstance  of  the  clerk's  having  been  previously  intrusted 
to  indorse  cheques  payable  to  the  plaintiffs'  order  was  also  a  circum- 
stance of  note ;  but  it  does  not  appear  that  the  circumstance  was 
known  to  the  defendant,  and  so  was  one  which  could  have  led 
him  into  error.     As  regards  the  statement  that  *'  there  was  no  duty 
here — no  relation  between  the  plaintiffs  and  the  defendant  which 
could  cause  any  duty  to  exist  from  the  plaintiffs  to  the  defendant " 
— it  may  fairly  be  argued  that  in  regard  to  a  negotiable  instrument, 
one  which  may  pass  into  the  hands  of  any  member  of  the  general 
public,  there  always  is  a  duty  towards  the  general  public,  because 
there  always  is  a  potential  relation  to  the  general  publia 

In  the  case  of  Rhodes  v.  London  and  County  Bank  (Nov.  24, 
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1880)  the  question  was  not  so  much  about  the  effects  of  negligence 
as  whether  there  had  been  negligence ;  but  as  it  seems  to  us  the 
question  ought  to  have  been,  Who  was  negligent  ?  The  plaintiff 
being  about  to  take  a  tour  on  the  Continent,  lodged  with  the 
defendant  bank  a  sum  of  money,  for  which  he  received  a  number 
of  circular  notes,  accompanied  by  the  usual  letter  of  indication. 
This  letter  contained  a  direction  that  it  should  be  kept  separate 
from  the  notes — an  obvious  precaution.  The  direction  was  not 
attended  to.  While  in  Rome  in  the  month  of  April,  six  of  the  notes 
together  with  the  letter  of  indication  were  stolen  from  the  pocket 
of  the  plaintiff.  He  immediately  apprised  the  bank  of  the  mishap. 
In  the  following  August  a  person  went  to  a  correspondent  of 
the  bank  at  Rouen,  produced  the  letter  of  indication,  and  got  two 
of  the  notes  cashed.  The  next  day  the  process  was  repeated  at 
Dieppa  In  the  letter  of  indication  there  was  a  direction  that  the 
circular  notes  were  to  be  signed  by  the  person  desiring  to  have 
them  cashed  in  the  presence  of  the  correspondent  of  the  bank. 
This  was  intended  as  a  precaution  against  forgery  (which,  unless 
the  forger  is  an  adept  in  the  ai't,  can  be  much  more  easily  accom- 
plished in  privacy  and  at  leisure,  and  indeed  cannot  be  accomplished 
at  all  except  in  privacy,  and  with  freedom  from  disturbance  in  the 
exercise  of  the  art).  In  neither  case  was  the  precaution  attended 
to.  The  question  in  the  case  was  whether  the  bank  or  the  owner 
of  the  notes  should  suffer.  The  Court  of  Exchequer  held  that 
there  had  been  negligence  on  the  part  of  the  plaintiff  in  not  attend- 
ing to  the  direction  in  the  letter  of  indication  to  keep  it  separate 
from  the  notes.  By  this  neglect  the  thief  was  enabled  to  perpetrate 
the  fraud.  Without  the  letter  of  indication  the  circular  notes 
would  have  been  of  no  value  to  the  thief.  We  cannot  help  asking, 
however,  Was  there  not  negligence  also  on  the  part  of  the  bank  ? 
and,  what  is  of  more  importance,  was  it  not  the  negligence  of  the 
bank  which  enabled  the  fraud  to  be  perpetrated  ?  In  the  first 
place,  the  precaution  that  the  notes  should  be  signed  in  presence 
of  the  correspondent  of  the  bank,  a  precaution  against  forgery, 
was  not  attended  to.  This  was  a  direction  contained  in  the  letter 
of  indication,  and  therefore  one  brought  to  the  knowledge  of  the 
owner  of  the  notes,  and  upon  attention  to  which  he  was  conse- 
quently entitled  to  rely.  The  direction  to  keep  the  letter  of  indi- 
cation separate  from  the  notes,  upon  which  the  bank  founded  so 
much,  was  also  contained  in  the  letter  of  indication.  One  pre- 
caution directed  to  be  observed  by  the  letter  of  indication  was  not 
attended  to  by  the  bank,  or  the  correspondent  of  the  bank,  for 
whose  actings  the  bank  was  responsible ;  and  another  precaution 
directed  to  be  observed  by  the  letter  of  indication  was  not  attended 
to  by  the  customer.  Both  were  guilty  of  negligence,  and  it  might 
fairly  be  argued  that  the  one  negligence  might  be  paired  off  against 
the  other.  But  in  the  second  place,  and  this  is  of  more  importance, 
timeous  notice  of  the  loss  of  the  circular  notes  and  the  letter  of 
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indication  had  been  given.  Intimation  was  given  in  April,  and 
the  notes  were  not  presented  until  August.  There  was  ample 
time  for  the  bank  to  have  given  notice  of  the  loss  to  their  corre- 
spondents and  stopped  payment  of  the  notes.  If  this  natural, 
obvious,  and  easy  precaution  had  been  employed,  the  fraud  would 
not  have  been  accomplished,  and  probably  the  thief  or  his  con- 
federate would  have  been  caught  To  make  a  person  liable  it  is 
not  sufficient  to  show  that  he  has  been  negligent.  If  he  does  what 
if  acted  upon  is  sufficient  to  counteract  his  negligence,  surely  he 
ought  to  be  free,  and  the  person  who  'has  not  used  the  means  put 
in  his  power  to  prevent  a  fraud  being  effectual  ought  to  suffer. 
In  a  case  about  liability  arising  from  negligence,  the  negligence  we 
have  to  attend  to  is  that  which  has  been  the  cause  of  the  loss. 

D.  C. 
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{Continued  from  p.  590.) 
LOCAL  COURTS,  SHEKIFFS'   ORDINARY  COURTS. 

The  first  table  is  retrospective,  being  a  comparative  table  of  the 
business  in  these  Courts  for  five  years,  ending  in  1880,  with  an 
average  of  the  five  years : — 

1876.        1877.       1878.         1879.        ISSO. 

1.  Number  of  cases  within,  including  those 

in  dependence  at  the  commencement 

and  those  initiated  within  the  years  9,454      9J23    10,234    11,258    10,568 

2.  **  Whether  initiated    by  summons   or 

otherwise"  was  never  of  any  conse- 
quence, and  in  the  laat  three  yean  aU 
tne  cases  originated  by  petitions. 

3.  Causes  disposed  of  by  final  judgments 

within  the  years        ....  6,178     7,109      7,759     8,580     7,856 

Causes  taken  out  of  Court  otherwise 

than  by  final  judgments    .  .  1,462      1,114        941      1,162     1.215 

Causes  in  dependence  at  the  close  of  the 

year 1,819      1,500      1,534      1,516     1,497 

4.  Decrees  i« /<wo 2,886      3,272      8,479      8,610     8,361 

Decrees  in  absence        ....  3,287      3,837      4,280      5,070     4,495 

5.  Judgments  inforo — 

By  Sheriff 47  84  46          51  88 

By  Sheriff  on  appeal              .        .  1,041  1,249  1,185  1,126  951 

By  Sheriff-Substitute     .  1,798  1,989  2,248  2,383  2,872 

6.  This  section  is  precisely  as  the  last,  the 

items  being  merely  reversed. 

7.  The  result  of  appeals  to  the  Sheriff— 

(1)  iStMto»n<s<2[1]  (meaning  afBrmed. 

If  the  appeal  be  sustained 
the  judgment  consequently 
is  reversed)  ....  774         937         919        841        722 

(2)  Reversed  ....  162         179         162        158        HI 

(3)  Mixed  judgments     ...  106         133         104        127         88 

8.  Causes  in /oro  where  costs  not  found  .  705  682  707  761  738 
Causes  where  costs  refused  to  M^  parties  678  940  986  956  953 
Causes  where  amount  of  costs  entered 

inprocessm 1,508      1,650      1,786      1.798     1,670 

Sum-total  of  costs  entered  in  process     .      £20,181  £23,295  £28,787  £25,826  £25,634 

It  is  somewhat  remarkable  that  whilst  the  amount  of  costs  is 
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given,  the  principal  sums  are  withheld,  but  are  stated  in  the  Debts 
Kecovery  Court : — 

1876.         1877.        1878.         1879.        1880. 
MuceUaneous  and  Bdminlstratiye  business — 

1.  Applications,  etc.,  under  Banki-nptcy 

Act 2,996      3,129      4,184      6,666      3,631 

2.  Applications,  etc.,    under  Poor  Law 

Acts 642        913         843         800         806 

3.  Applications,  etc.,  under  Lunacy  Acts       2,339      2,320      2,282      2,223      2,414 

4.  Applications,  etc.,  under  Registration 

of  Births  Act 785         879         795         775         772 

5.  Applications,    etc.,    under   Education 

Act,  1872 241         473         554         468        668 

6.  Applications,  etc.,  under  Master  and 

Servant  Act 49  ... 

7.  Admission  and  suspension  of  Sheriff 

Officers 54  42  40  64  70 

8.  Service  of  heirs 609         631         575         551         533 

9.  Appointment  of  tutors [t]  or  curators 

to  minors 32  36  36  40  27 

10.  Aliment  of  prisoners  [civill]         .        .         112  122  137  143  139 

11.  Under  SaniUry  Act      ....           76  100  84  57  82 

12.  Under  Shipping  Act     ....           36  36  42  27  29 

13.  For /Mflwr  warrants        ....           95  61  84  104  92 

14.  For  lawburrows 14  18  12  27  13 

15.  For  admission  to  the  poor's  roll  .        .1,129  1,429  1,625  1,859  1,754 

16.  Decrees  in  absence  from  Ordinaiy  Court  [?]  3,287  3,837  4,280  5,070  4,495 

[Hote, — This  last  is  unintellig^fU.] 

17.  Miscellaneous  applications  .        .        .      1,577      1,766      1,988      2,318      2,533 

Total       .    14,073    15,792    17,561    20^192    18,058 
[Xote. — Inquests   on   the   deaths    of 
prisoners    and   authorizing   mar- 
riages to  be  recorded,  both  very 
delicate  duties,  are  not  mentioned 
unless  included  in  miscellaneous 
applications,  but  both  deserve  a 
separate  place  from  their  great 
importance.! 
Applications  for  cessio  oonorum — 
Number  of  applications     ....         212        307         442         530         469 

(1)  In  dependence  at  commencement  of 

year 24  25  50  67  75 

(2)  Entered  within  the  year    ...         188         282         392         463        394 
How  disposed  of — 

(1)  By  extracted   protection  or  decree 

for  pursuer 121         187        292         837         805 

(2)  Otherwise  removed  out  of  Court       .  66  70  83         118         141 

(3)  In  dependence  at  end  of  year    ..  25  50  67  75  23 

The  next  table  reports  causes  initiated  prior  to  and  in  depend- 
ence at  the  end  of  the  year  1879.  This  table  is  distributed 
throughout  the  Sheriff  Courts,  and  has  columns  from  1866  to  1879 
inclusive.  (No  return  was  received  from  the  Sheriff-Clerk  of 
Peebles.)  There  appears  to  be  1515  cases  falling  under  this  table. 
None  had  its  origin  in  1866,  hence  it  is  not  obvious  why  there 
should  be  a  column  for  that  year  at  all.  The  patriarch  cause  had 
its  birth  on  12th  May  1868,  and  was  cradled  in  Campbdtotun,  a 
district  famed  for  vital  longevity.  The  year  1873  gives  two  long- 
lived  pleas ;  one  is  put  to  the  credit  or  debit  of  Aberdeen,  the  other 
to  Lanark  Only  one  appears  in  the  year  1874,  under  the  patron- 
age of  Jedburgh,  and  another  in  1875,  still  alive,  in  Banff,  1876 
has   12  cases  still  alive,  1877  has  27,  and   1878  has  112,  all 
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struggling  on  their  race  to  the  goal,  whilst  the  year  1879  bequeathed 
1359  to  its  successor  1880.  On  the  whole,  this  table  is  so  far 
satisfactory  as  evidence  of  the  despatch  in  the  Sheriffs*  Ordinary 
Courta.  It  might  be  still  more  satisfactory  that  after  the  lapse  of 
the  statutory  seven  years  of  presumption  of  death  the  Sheriff- 
Clerks  accompanied  their  returns  explanatory  of  those  ancient 
mariners  which  still  clung  tenaciously  to  the  rolls,  and  refused 
either  to  die  or  fall  asleep,  but  still  assumed  the  prerogative  of 
being  termed  a  ganging  plea. 

Another  table  details  of  the  9053  cases  initiated  within  the 
year  1880  with  the  unimportant  facts  that  8183  were  "directly  hy 
petition  or  application"  44  were  "  transferred  from  Debts  Eecovery 
or  Small  Debts  EoU,"  and  817  "brought  from  roll  of  ministerial 
business  by  opposition  entered  or  reponing  under  39  and  40  VicL 
c.  70,  sec.  14."  This  heading  is  far  from  intelligible,  and  what 
renders  it  still  more  invaluable  is,  that  whilst  many,  and  some  large, 
Courts  (Inverness  amongst  the  number)  add  none  to  this  column, 
Glasgow  gives  302  and  Aberdeen  106  to  the  number.  This 
peculiarity  leads  obviously  to  the  conclusion  that  the  heading  has 
been  misunderstood.  There  remains  another  column  with  the 
heading,  "  Not  included  in  the  foregoing  1 "  To  this  inquiry  the 
statist,  or  more  likely  the  intelligent  compositor,  has  been  pleased 
to  add  a  point  of  admiration,  or  rather  astonishment  Neverthe- 
less nine  answer  to  this  most  exhaustive  inquiry,  two  coming  so 
far  north  as  Banff.  Three  important  columns  state  that  10,568 
"  causes  were  in  dependence  within  the  year,"  9071  taken  out  of 
Court,  and  1497  still  in  dependence  in  the  end  of  the  year.  Of 
these  476  were  in  the  Sheriff  Court  at  Glasgow,  108  in  Edinburgh, 
and  122  in  Aberdeen. 

Another  table  is  entitled  *'  Analysis  of  procedure  in  causes  con- 
cluded by  judgments  in  foro"  This  appears  much  of  a  repetition 
of  former  tables.  Of  9071  causes  within  the  year,  1215  were  taken 
out  of  Court,  4495  by  decrees  in  absence  (contradicting  the  title 
in/oro),  3361  had  decrees  in  faro.  Of  these,  951  were  pronounced 
by  Sheriff  on  appeal  and  38  otherwise,  and  2372  by  Sheriff-Sub- 
stitute. There  is  here  a  table  of  legal  births  which  does  appear  some- 
what inconsistent  with  the  previous  table  of  longevity. 

A  tell-tale  inquisitorial  table  sets  forth  "  the  time  occupied[f]  by 
judgments  [?]  of  Sheriff-Substitutes  ended  within  the  year."  This 
is  somewhat  enigmatical,  but  is  explained  by  "the  number  of 
weeks,  first,  between  date  of  Sheriff-Substitute's  possession  [?]  of 
completed  [?]  process,  and  second,  date  of  judgments."  3323  judg- 
ments in  faro  were  given  within  the  year.  Of  these,  2372  were  by 
Sheriff-Substitute,  951  by  "  Sheriff-Substitute,"  and  subsequently 
by  Sheriff  on  appeal.  A  net  is  spread  for  defaulters  with  fifty-seven 
meshes  or  weeks.  Of  3323  cases,  judgments  were  given  in  293ti 
within  one  week  and  under  (?)  Glasgow,  heads  this  list  of  extreme 
diligence  with  905  cases,  Aberdeen  ranks  second  in  the  race  with 
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285  cases,  and  Edinburgh  follows  at  a  respectful  distance  with  266, 
while  Dundee,  with  one  SheriflF-Substitute,  claims  202.  The  ex- 
tended net  only  catches  one  case  where  fourteen  weeks  were  taken 
ad  avizandum,  and  which  is  placed  as  against  Stranraer,  and  which 
perhaps  might  be  easily  explained.  The  twelve  additional  un- 
tenanted columns  appear  an  unnecessary  waste  of  print  and  paper 
save  for  the  sake  of  symmetry. 

Two  very  unmeaning  and  useless  columns  are  added — "  The  total 
number  of  interlocutors  from  beginning  to  end  of  causes  concluded 
by  judgments  in  foro"  20,952  appear  under  this  heading.  The 
next  table  is  the  total  number  of  pleadings  and  other  (?)  documents 
(exclusive  of  productions)  given  by  parties  from  beginning  to  end 
of  causes  concluded  by  judgments  in  foro.  In  the  first  place,  to 
ascertain  the  facts  necessary  must  impose  great  labour  on  SherifiT- 
Clerks ;  next,  it  is  not  easy  to  perceive  what  practical  benefit  such 
statistics,  though  accurate,  can  serve.  It  is  not  easy  to  discover 
how  a  document  can  rank  as  a  pleading,  or  how  a  production 
may  not  be  a  "document,"  or  how  an  oral  "pleading"  can  by 
possibility  be  said  to  be  given  in.  In  many  cases  there  are  no 
"  documents "  or  "  productions,"  in  others  there  may  be  but  one 
only,  and  in  some  many  hundreds.  So,  as  a  general  result,  no 
practical  benefit  whatever  can  be  received  more  than  whether  the 
process  be  held  together  by  a  leather  band  or  by  red  tape. 

The  next  table  is  of  some  importance.  It  shows  the  number  of 
appeals  from  the  Sherifi'-Substitute  to  the  Sheriff.  Of  3361  cases, 
in  2299  there  was  no  appeal  (but  it  is  not  said  whether  they  were 
appealable?) ;  1062  were  appealed  once  or  more ;  899  had  only  one 
appeal;  136  had  two  appeals;  and  in  27  three  appeals  were  entered; 
and  again  four  columns  stand  in  solemn  grandeur  without  figures. 
The  total  number  of  appeals  is  set  down  at  1252.  This  makes  a  con- 
flict between  a  previous  column,  where  1062  were  stated  as  having 
"  one  or  more  appeals."  Glasgow  has  438  appeals,  Edinburgh  141, 
and  Aberdeen  55.  With  some  other  immaterial  statistics  there  is 
stated  the  "  result  of  the  951  appeals."  722  were  sustained  (meaning 
rather  appeals  not  sustained,  the  interlocutors  being  affirmed),  141 
were  reversed,  and  88  had  mixed  judgments.  Glasgow  had  only 
17  reversals  with  13  mixed  judjjfmeuts  by  the  Sheriff;  Edinburgh 
had  36  reversals  and  10  mixed  judgments;  Aberdeen  had  11 
reversals  and  2  mixed  judgments.  It  would  have  been  an  import- 
ant inquiry  at  the  present  time,  when  the  question  of  the  abolition 
of  the  Sheriffs-Principal  is  agitated,  to  have  ascertained  in  how 
many  cases  on  appeal  to  the  Supreme  Court  the  Substitute's  judg- 
ment was  set  up  and  that  of  the  Sheriff  reversed. 

The  Sheriffs  are  dealt  with  in  the  same  manner  as  to  their  diligence 
in  the  discharge  of  their  official  duty.  The  meshes  of  the  net  here 
are  limited  to  forty-four  weeks  (a  latitude  of  fifty-seven  weeks  was 
allowed  the  Substitutes)  "between  Sheriffs  possession  of  com- 
pleted cause  and  date  of  judgment."    Of  951  cases  falling  under 
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this  title,  713  were  under  the  column  of  "one  week  and  under;" 
139  rank  under  two  weeks ;  47  are  classed  in  the  column  of  three 
weeks.  Gradually  the  numbers  decrease  until  only  one  lingerer 
appears  to  have  lain  on  the  SheriflTs  table  for  thirteen  weeks,  and  cue 
other  finds  its  place  under  the  column  of  twenty-four  weeks.  The 
remaining  niches  remain  empty.  Inverary  has  the  longest  period 
at  this  stage  of  process,  as  its  brother,  Campbeltown,  had  the  longest- 
lived  law  plea. 

An  important  table  gives  the  statistics  of  "  Bankruptcy  "  in  1880. 
There  were  534  sequestrations,  of  which  Glasgow  had  135,  Edin- 
burgh 112,  Dundee  29.  389  bankrupts  received  their  discharges; 
85  appeals  were  taken  against  deliverances  of  trustees.  Some 
other  minute  statistics  are  spread  amongst  the  counties. 

The  administration  of  the  Poor  Law  is  next  given.  806  appli- 
cations were  "made  to  Sheriffs  under  this  head.  Edinburgh  had  273 
of  such  applications,  whilst  Glasgow  had  only  220.  This  is  some- 
what remarkable  considering  their  relative  populations. 

Of  Lunacy,  2414  lunacy  cases  were  dealt  with  in  the  year.  442 
orders  of  detention  were  granted  at  the  instance  of  private  parties, 
1947  on  the  application  of  inspectors  of  poor,  and  20  by  procurator- 
fiscal  s. 

The  applications  already  tabulated  under  the  Registration  and 
Education  Acts,  with  all  miscellaneous  duties  of  Sheriff's,  are  allo- 
cated amongst  the  different  counties.  A  table  shows  469  actions 
of  cessio  during  the  year,  of  which  138  are  assigned  to  Glasgow, 
and  61  to  Edinburgh,  and  20  to  Dundee. 

The  statistics  of  the  *'  Debts  Recovery  Courts  "  come  next  The 
title  of  the  Court  is  an  anomaly,  because  all  the  Sheriff' Courts  are 
for  "  recovery  of  debts."  The  statutory  name  is  for  "  i-ecovery  of 
certain  debts."  It  is  not  easy  to  perceive  why  a  totally  different 
mode  of  procedure  must  be  adopted  for  certain  debts  below  £60 
than  others  of  the  same  class  above  that  sum.  In  the  one  the 
creditor  first  states  his  claim,  and  the  debtor  states  his  defences, 
and  the  creditor  answers.  In  the  other  the  debtor  states  his 
defences,  and  the  creditor  answers  these,  and  there  is  no  reply 
and  no  closed  record.  The  process  is  partly  borrowed  from  the 
Sheriff's  Ordinary  Court  and  partly  from  the  Small  Debt  Court,  and 
a  portion  from  neither.  Thei^  is  often  a  doubt  as  to  the  "certain" 
debts.  The  proof  may  be  recorded  or  not  at  the  option  of  the 
parties.  There  is  an  appeal  to  the  SheriflF  without  any  recorded 
proof,  and  who  is  not  bound  to  hear  parties,  but  may  do  so.  Finally, 
the  solicitor  is  paid  a  uniform  fee  for  all  cases — the  heavy  case 
being  made  to  pay  for  the  small,  and  thus  the  litigant  is  unequally 
taxed.  The  first  table  under  this  division  presents  a  comparative 
table  of  the  business  "  in  this  amphibious  "  Court  for  the  five  years 
from  1876  to  1880  inclusive  :— 

1876.  isn.  1878.  1879.  1880. 

The   total  number    of  cases 
ivithin  the  yean  was    .        .        4641         5663  6744  6540         5918 
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1876.           1877.            1878.  1879.  1880. 

Disposed  T)y  decree         .        .       3,037        3,962          4,774  4,758  4,227 

For  pursuer  in  absence        .       1,802        2,310          2,757  2,735  2,498 

For  defender  in  absence      .           90             92             104  116  115 


For  pursuer  inforo 
For  defender  inforo 
Appeals  to  Sheriff  . 
Whereof  affirmed 
altered 


1877. 

1878. 

1879. 

3,962 

4,774 

4,758 

2,310 

2,757 

2,735 

92 

104 

116 

786 

1,050 

1,041 

265 

304 

323 

265 

242 

281 

166 

162 

195 

75 

55 

60 

4 

4 

8 

666  786  1,050  1,041  821 

181  265  304  323  252 

165  265  242  281  195 

98  166  162  195  135 

29  75  55  60  42 


}»           •»»•<»,.»»/**                    ■               .                      mv                         f  V  w  vw                          M.— 

8  to  Court  of  Session   .54  4  82 

Debts  claimed         .        .        .  £67,547    £86,835  £106,184  £103,799    £91,101 

Costs  awarded  to  either  party       3,162        4,102  4,800  4,825        4,030 

The  table  proceeds  to  give  most  minute  details  as  to  how  much  of 
the  claim  was  allowed  and  how  much  disallowed,  and  other  parti- 
culars, the  collection  and  tabulating  of  which  must  have  cost  great 
trouble,  but  the  use  thereof  appears  of  no  practical  benefit.  These 
viinuticc  were  not  given  in  the  Sheriffs  Oixlinary  Court.  There  even 
the  amount  of  the  claims  is  not  given,  though  the  amount  of  costs 
is  stated.  Another  table  distributes  the  "  debts  recovery  cases " 
throughout  the  Courts.  Glasgow  is  debited  with  1562  cases,  Edin- 
burgh with  616,  Dundee  with  423,  Paisley  with  291.  The  amount 
of  the  claims  is  also  allocated  to  the  several  Courts.  Five  large 
folio  pages  follow  with  minute  details  which  perhaps  may  gratify 
a  morbid  statist,  but  certainly  none  other. 

We  now  reach  the  "  Sheriff's  Small  Debt  Court,"  whose  juris- 
diction in  that  department  is  limited  to  £12.  The  comparative 
table  for  the  same  five  years  as  before  is  here  given : — 

1876.  isn.  1878.  1870.  1880. 

Total  causes  within  the  year       47,043       50,778      '57,336       58,516       61,257 
Decrees  given  in  absence  or 


inforo 
Inforo  for  pursuer 

„      for  defender 
Amount  of  claims 
Costs  awarded     . 
Fees  received 


87,211  40,532       45,731  47,112  48.715 

6,785  6,301          6,558  6,696  6,493 

2,287  2,479         2,710  2,418  2,599 

£165,073  £178,096   £205,988  £212,160  £210,976 

9,962  11,030        12,657  13,704  13,558 

6,276  6,878         7,689  7,691  7,832 


Glasgow  had  18,918  cases,  Edinburgh  4476.  The  District  Circuits 
are  all  stated.  Several  appear  with  few  cases,  some  only  with  two 
and  three.  Now  that  railways  spread  throughout  the  land  it 
appeal's  unnecessary  that  these  should  be  longer  maintained.  As 
with  the  Sheriff's  Debt  Eecovery  Court,  several  sheets  are  devoted 
to  minute  details,  which  we  greatly  doubt  if  any  one  will  look  at. 

The  Justice  of  Peace  Courts,  with  a  maximum  jurisdiction  of 
£5,  come  next  in  order,  with  the  retrospective  quinquennial  table 
of  business : — 

Total  cases  within  the  year 

Amount  of  claims    . 

Total  costs  awarded 

Total  fees  received  . 

Total  sales  under  poindings     , 

Principal  sums  in  poindings    . 

Expenses  in  decrees 

Free  proceeds  of  sale 

Total  expenses  of  poindings 

and  sales      .... 
Total  surplus  paid  to  debtors  . 

INoU, — The  additional  parts  of  pounds  in  all  tables  are  in  this  abstract  not 
mentioned.] 


1876. 

1877. 

1878. 

1879. 

1880. 

14,776 

16,070 

16,717 

14,041 

15,971 

£24.939 

£28,890 

£28,533 

£24,953 

£27,390 

£1,802 

£2,005 

£1,944 

£1,639 

£2,134 

£1,878 

£1,492 

£1,456 

£1,298 

£1,624 

77 

53 

45 

71 

67 

£160 

£119 

£125 

£185 

£180 

14 

9 

7 

12 

11 

134 

114 

111 

101 

146 

67 

87 

88 

67 

49 

4 

8 

4 

6 

2 
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The  expenses  incurred  in  realizing  the  decrees  in  this  Court,  in 
relation  to  the  principal  debts  and  the  free  proceeds  of  sale,  are 
grave  matters  for  consideration.  A  table  sets  forth  ninety-eight 
places  where  Justice  of  Peace  Small  Debt  Courts  are  appointed. 
In  the  year  1880  there  were  5916  cases  in  Edinburgh,  county  and 
city,  whilst  Glasgow  had  4654.  The  large  towns  have  a  consider- 
able number  of  cases.  Seven  districts  have  cases  under  ten  in 
number,  whilst  sixty-one  District  Courts  have  had  no  cases  within 
the  year,  and  yet  remain  in  the  toll  of  existing  Courts.  Never- 
theless table  after  table  proceeds  to  set  forth  minutely  the  claims 
made,  and  how  many  decrees  were  given  in  absence  and  in  foro, 
how  much  of  the  claim  allowed  and  disallowed,  and  other  minute 
details,  extending  over  seven  folio  pages,  the  greater  portion  of 
which  are  in  blank. 

The  statistics  conclude  with  "  Judicial  Records."  The  first  table 
is  on  "  Bankruptcy."  The  quinquennial  retrospective  table  is  given 
showing  many  important  facts.  This,  however,  not  being  exactly 
connected  with  judicial  procedure,  we  leave,  but  direct  the 
attention  of  the  commercial  community  to  its  details.  A  return  is 
given  of  "judicial  factories"  for  the  year  from  30th  September 
1878  to  30th  September  1879.  It  shows  1037  factories  before  the 
Accouutcant.  The  amount  of  capital  funds  as  estimated  amount  to 
£2,503,589,  5s.  4d.  The  total  revenue  is  £229,344,  10s.  4d..  and 
the  total  expenditure  £104,058,  Os.  lOd.  The  items  of  expenditure 
are  stated  under  the  heads  of  maintenance  of  wards,  factors*  com- 
mission, Accountant's  charges,  law  agents*  charges.  Under  the 
heading  of  "  Register  of  Deeds  kept  at  Edinburgh  "  it  appears  that 
3958  deeds  had  been  presented  within  the  year  1880,  and  £4229, 
10s.  2d.  received  in  fees  and  stamps.  442  protests  were  recorded, 
and  the  total  sums  protested  for  amounted  to  £35,527,  18s.  6d. 
The  Register  for  English  and  Irish  judgments  showed  37  from 
England  and  4  from  Ireland.  The  Register  of  Adjudications  had 
884  entries,  whereof  533  were  "  njercantile  sequestrations,"  and 
the  total  fees  were  £74,  13s.  2d.  There  were  1411  entries  in  the 
Register  of  Inhibitions,  whereof  559  were  *'  mercantile  sequestra- 
tions," and  the  fees  were  £205, 17s.  6d.  There  were  254  entries  in 
the  "  Register  of  Homings,"  the  fees  being  £43.  There  were  377 
cases  of  various  descriptions,  minutely  specified,  disposed  of  by  the 
Lord  Ordinary  in  the  Bill-Chamber,  and  664  interlocutors  pro- 
nounced by  the  Lord  Ordinary.  573  writs  presented  and  disposed 
of  "  before  the  Clerkr  The  Register  of  Sasines  had  30,275  entries, 
the  total  fees  received  during  the  year  were  £26,774,  17s.  2d. 
Edinburgh  had  6984  entries,  and  contributed  £6679,  14s.  6d.  of 
fees.  Tlie  barony  and  regality  of  Glasgow  had  2972  entries,  and 
paid  in  fee^  £3546,  15s.  3d.  The  Report  concludes  with  "  Regis- 
tered Protests  in  Counties  and  Districts."  The  total  number  of 
protests  registered  in  1880  was  2625,  and  the  total  sums  protested 
for  were  £112,177, 16s.  Id.     Opposite  Glasgow  the  number  of  442 
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appears,  with  the  sum  of  £18,706,  2s;  Edinburgh  has  175  protests, 
and  the  sum  protested  £6144,  2s.  3d.  Kinross  has  only  a  writ; 
whilst  Port  William,  Falkirk,  and  Stranraer  have  no  return  of 
protests.     No  return  of  fees  collected  appears  in  this  department. 

We  repeat  that  much  praise  is  due  to  Mr.  Donaldson  for  the 
labour  bestowed  on  the  collection  and  tabulating  of  these  statistics. 
The  time  and  labour  imposed  on  the  clerks  in  making  up  these 
returns  must  be  very  great,  and  it  may  be  doubted  whether  this 
unrecompensed  labour  can  always  be  done  with  accuracy.  We 
again  venture  to  repeat  that  the  mass  of  returns  could  well  be 
weeded,  and  the  returns  confined  to  matters  of  real  practical 
importance,  and  much  that  is  positively  useless  for  any  purpose  no 
longer  insisted  on.  Nestor. 


Corresponbcnre. 


{To  the  Editor  of  the  ^^  Journal  of  Jvrisprudenee") 

THE  TENANT-FAEMER'S   EIGHT   TO   COMPENSATION 
FOE  IMPEOVEMENTS  IN  EOMAN  LAW. 

Dear  Mr.  Editor, — I  have  been  asked  several  times  within  the 
last  few  weeks  for  an  explanation  of  the  rules  of  Eoman  law  about 
the  right  of  a  tenant-farmer  to  compensation  for  improvements, 
with  special  reference  to  the  recent  statements  on  the  subject  of 
my  friend  Professor  Hunter  of  King's  College.  To  my  last  querist 
I  sent  the  following  memorandum,  which  perhaps  you  may  tliink 
of  suflScient  general  interest  to  merit  a  place  in  the  Jouimal.  As  I 
did  not  happen  to  have  within  reach  any  authentic  report  of  what 
Professor  Hunter  said  to  the  Aberdeenshire  farmers,  I  turned  to  his 
well-known  and  very  useful  book  on  "  Eoman  Law,"  and  took  his 
doctrine  from  it.  As  you  will  see,  I  think  it  requires  some  qualifi- 
cation.— Yours  faithfully,  Jas.  Muirhead. 

In  his  "Eoman  Law"  (p.  132)  Mr.  Hunter  summarizes  the 
doctrine  of  two  passages  in  tit.  Dig.  locati  (xix.  2)  thus: — 

Fr,  55,  sec.  1 :  "  Whatever  a  farmer  does  to  the  land  for  its 
improvement,  either  by  building  or  otherwise,  gives  him  a  title  to 
compensation  if  such  improvements  have  not  been  part  of  his 
bargain,  and  a  consideration  in  fixing  the  rent." 

Fr.  61,  pr. :  "A  farmer  that  was  not  compelled  by  his  agreement 
to  plant  vines,  did  so,  and  increased  the  letting  value  more  than 
10  aurei  yearly.  The  farmer,  in  an  action  for  rent  brought  against 
him,  can  set  otf  this  improvement." 

Both  these  summaries  seem  to  me  to  be  stated  too  generally. 

A  lease  of  a  farm  was  ordinarily  for  five  years.     It  did  not  need 
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to  be  in  writing ;  and  often  contained  no  express  provisions  except 
as  to  the  duration  of  it  and  the  rent  But  it  always  implied  an 
undertaking  on  the  part  of  the  landlord  to  maintain  the  lands 
and  buildings  in  such  a  condition  during  the  lease  as  would  enable 
the  tenant  to  derive  from  his  contract  all  the  advantage  which  it 
could  fairly  be  said  must  have  been  in  contemplation  of  parties 
when  it  was  entered  into. 

If,  therefore,  repairs  or  additions  became  necessary  during  the 
currency  of  the  lease,  in  order  to  keep  the  lands,  etc.,  substantially 
in  the  same  condition  in  which  they  had  been  handed  over  to  the 
tenant,  the  landlord  was  hound  to  make  them.  But  this  being  so, 
it  was  a  matter  of  indifference  by  whom  and  at  whose  cost  they 
were  made  in  the  first  instance ;  the  tenant  was  entitled  to  make 
them  and  recover  the  cost  from  the  landlord  secundum  fidem 
honam ;  that  is  to  say,  he  was  entitled  to  recover  outlay  fairly  and 
properly  made — not  extravagant  or  going  beyond  the  necessities  of 
the  case.  That  is  what  is  stated  in  the  words  of  fr.  55,  sec.  1, 
"  In  conducto  fundo  si  conductor  sua  opera  aliquid  necessario  .  .  . 
auxerit,  vel  aedificaverit,  vel  instituerit,  quum  id  non  convenisset, 
ad  recipienda  ea,  quse  impendit,  ex  conducto  cum  domino  fundi 
experiri  potest." 

The  full  text,  however,  runs,  "  Si  conductor  sua  opera  aliquid 
necessario  vel  utilUer  auxerit,"  etc.,  which  at  first  sight  seems  to 
justify  Mr.  Hunter's  summary  of  it,  "  Wlwiever  a  farmer  does  to 
his  land  for  its  improvement  .  .  .  gives  him  a  title  to  compensa- 
tion." But  this  requires  qualification.  Although  the  maxim  was 
of  very  general  application — "nemo  damno  alterius  locupletior 
fieri  debet " — yet,  before  a  tenant  could  prevail  in  a  claim  against 
his  landlord  for  compensation,  he  had  to  establish  (1)  that  he  had 
acted  in  good  faith,  and  (2)  that  the  additions  or  what  not  were 
improvements  from  the  landlord's  point  of  view  as  well  as  the 
tenant's;  and  even  then  the  measure  of  compensation  was  not 
what  the  tenant  had  actually  laid  out,  but  the  fair  value  of  the 
improvements  as  at  the  end  of  the  lease,  of  course  not  exceeding 
the  actual  cost. 

1.  The  tenant  could  claim  compensation  only  when  he  had  acted 
in  good  faith ;  for  location  was  pre-eminently  a  bonce  Jldei  contract 
Bonafdes  in  this  connection  may  be  defined  as  the  belief  on  the 
part  of  the  tenant  that  his  landlord,  in  the  promotion  of  his  own 
interests,  would  have  made  or  authorized  the  improvements,  had 
he  at  the  time  known  the  circumstances.  A  tenant  under- 
taking an  alteration  of  a  permanent  character  was  bound  in  the 
ordinary  case,  and  especially  if  it  was  likely  to  be  costly,  to  first 
ascertain  his  landlord's  pleasure.  An  alteration  made,  even  an 
improvement,  in  defiance  of  a  landlord's  prohibition,  if  not  necessary 
for  the  maintenance  of  the  farm  in  the  condition  in  which  it  was 
at  the  commencement  of  the  lease,  was  not  one  for  which  the 
tenant  was  entitled  to  compensation,  for  it  had  not  been  made  t^t 
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h(y»idfide;  all  that  he  could  demand  was — and  the  demand  is 
covered  by  the  "ad  recipienda  ea,  quae  impendit,  .  .  .  experiri 
potest"  of  the  text — that  he  should  be  allowed  to  remove  his 
materials  without  injury  to  the  solum.  On  an  emergency,  when 
communication  with  the  landlord  (who  was  often  an  absentee)  was  a 
matter  of  difficulty,  or  would  have  led  to  injurious  delay,  a  tenant 
might  act  on  his  own  responsibility,  taking  a  position  similar  to 
that  of  a  negotiorum  gestor :  for  example,  if  a  cattle-shed  or  other 
farm  building  was  burned  down  and  had  at  once  to  be  replaced,  the 
tenant  was  acting  properly  when,  as  his  absent  landlord's  negotiorum 
gestor,  he  re-erected  it  on  an  improved  plan,  or  of  larger  dimensions 
than  before,  provided  the  permanent  wants  of  the  farm  seemed  to 
make  such  a  course  expedient,  and  one  that  any  reasonable  landlord, 
consulting  his  own  interests,  might  be  expected  to  adopt. 

2.  To  entitle  the  tenant  to  compensation  he  had  to  establish 
that  his  operations  had  been  improvements,  not  only  from  a  tenant's 
point  of  view,  but  also  from  a  landlord's.  What  he  put  into  the 
ground  to  nourish  his  crop  in  one  sense  improved  the  soil,  or  at  all 
events  helped  to  keep  it  fit  for  cultivation ;  but  for  that  he  could 
not  claim  compensation  (arg.  fr.  16,  Dig.  de  impens.  xxv.  1) ;  it  was 
not  an  improvement  going  beyond  the  implied  terms  of  his  lease.  Or 
suppose  that,  being  a  poultry-breeder,  he  had  erected  large  poultry- 
houses  on  a  farm  taken  by  him  for  agricultural  purposes,  which 
might  have  proved  very  useful  and  beneficial  to  him,  yet,  as  they  had 
not  really  augmented  the  market  value  of  the  land  as  a  farm,  he  had 
no  claim  for  compensation,  though  entitled  to  remove  his  materials. 
Or  again,  suppose  he  had  drained  his  farm,  and  so  improved  it 
from  his  own  point  of  view,  yet  that  might  be  no  improvement  so 
far  as  his  landlord  was  concerned — might  really  have  been  pre- 
judicial to  the  latter  by  interfering  with  his  drainage  plans  for  his 
estate  as  a  whole ;  here  again  the  tenant  had  no  claim  for  compen- 
sation ;  a  negotior^im  gestor  had  no  right  to  reimbursement  unless 
his  gestio  had  been  economically  beneficial  to  his  principal. 

The  case  to  which  Mr.  Hunter  refers  of  the  tenant  who,  having 
planted  vines  on  his  farm,  and  thereby  increased  its  letting  value, 
was  found  entitled  to  compensation,  does  not  conflict  with  what 
has  been  said.  Mr.  Hunter  omits  one  of  the  elements  of  it  in  his 
summary.  The  facts  were  these :  A.,  a  tenant,  without  being  so 
required  by  his  lease,  planted  vines  on  his  farm;  having  got  into 
arrear  with  his  payments,  he  was  turned  out.  After  the  farm  had 
been  relet  to  B.  at  an  increased  rent  (in  consequence  of  the  vines 
upon  it),  the  landlord  sued  A.  for  the  arrears.  The  question  was 
submitted  to  the  jurist  Scaevola,  whether  A.  could  plead  an  exceptio 
doll,  in  respect  that  the  landlord  had  got  an  equivalent  for  the 
arrears  in  the  vines  and  the  increased  rent  he  was  getting  for  his 
land.  Scaevola  replied  in  the  affirmative ;  he  held  that  the  landlord 
was  bound  in  equity  either  to  forego  the  arrears,  or,  if  he  insisted 
for  them,  to  submit  to  have  the  value  of  the  vines  set  off  against 
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them.  It  was  not  that  the  landlord  was  bound  in  any  case  to  pay 
for  them;  for,  rebtis  adhuc  integris,  he  might  have  said,  "No,  I 
don't  want  vines  on  my  farm ;  you  may  take  them  away."  But 
instead  of  that  he  had  appropriated  them,  and  relet  his  land  at  a 
liigher  value  in  respect  of  them;  and  Scaevola's  decision  was 
merely  an  application  of  the  rule  already  quoted — "  nemo  damno 
alterius  locupletior  fieri  debet.'* 

The  rules  of  the  Roman  law  may,  I  think,  be  thus  formulated : — 

I.  For  outlay  necessary  to  maintain  his  land  and  buildings  in  the 
condition  in  which  they  had  been  let  to  him,  other  than  expenses 
incurred  in  keeping  the  soil  in  a  state  of  productiveness,  a  tenant 
was  invariably  entitled  to  compensation. 

II.  He  was  entitled  to  compensation  for  improvements  sanctioned 
by  his  landlord,  in  so  far  as  they  remained  economically  beneficial 
to  the  latter  at  the  end  of  the  lease. 

III.  So  he  was,  and  to  the  same  extent,  for  improvements  under- 
taken on  his  own  respon^ility,  provided  he  had  acted  in  good  faith, 
and  with  a  due  regard  for  the  interests  of  his  landlord. 

IV.  But  he  could  not  insist  as  a  matter  of  course  for  compensa- 
tion in  other  cases  of  improvement  made  by  him;  all  he  could 
demand  was  an  alternative — either  that  he  should  be  allowed  to 
remove  the  materials  used  in  the  improvements,  on  giving  security 
not  in  so  doing  to  injure  the  subject  he  had  improved,  or,  compen- 
sation, in  the  event  of  the  landlord  denying  him  such  permission, 
or  electing  to  keep  what  had  been  added. 


Bebieb)B. 


The  Common  Law,    By  0.  W.  Holmes,  Jun.    Boston :  Little, 

Brown,  &  Co.     1881. 

This  is  an  American  book,  and  an  admirable  specimen  of  its  kind. 
The  author  is  namesake,  and,  we  believe,  son  of  that  most  enter- 
taining causeur — the  Ste.  Beuve  of  America — the  Autocrat  of  the 
Breakfast-table.  On  principles  of  heredity  it  might  be  anticipated 
that  even  a  law-book  might  be  made  bright  and  pleasant  reading, 
and  the  anticipation  is  amply  fulfilled.  There  is,  it  is  true,  no 
legal  chat.  There  is  no  story-telling,  except  in  the  form  of  abstracts 
of  cases.  There  is  but  one  personal  allusion  in  the  whole  volume, 
and  that  is  a  well-deserved  tribute  to  the  memory  of  Chief-Justice 
Sliaw,  who  was  so  long  the  sun  of  the  Bostonian  legal  system. 
Tliere  is  little  in  the  way  of  departure  from  purely  legal  illustration, 
though  we  notice  references  to  the  clavicle  of  the  cat,  to  the  burned 
house  of  Njal  and  Thorgeir's  prosecution  in  the  Icelandic  Saga, 
to  the  ballad  of  Fray  o*  Suport,  and  to  the  phenomena  of  the  pen- 
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umbra.  Moreover,  there  is  much  in  the  treatment  of  the  peculiar 
doctrines  of  the  old  English  Year-Books  which  is  of  little  interest  to 
a  Scottish  jurist ;  and  there  is  sometimes — nay,  often — considerable 
difficulty  in  following  the  line  of  argument,  so  much  is  it  broken  up 
by  the  dazzle  of  side  lights  of  illustration.  The  reason  is  doubtless 
to  be  found  in  the  genesis  of  the  work.  It  is  a  recasting  of  lectures 
delivered  at  the  Lowell  Institute  of  Boston.  In  the  redaction  the 
particles  which  are  necessary  to  a  cursive  style  have  been  too 
remorselessly  retrenched,  or  the  audience  must  have  been  furnished 
with  a  syllabus  in  the  shape  of  the  excellent  table  of  contents  which 
is  prefixed  to  the  text  of  the  work.  With  its  help  the  scheme  of 
each  chapter  becomes  perfectly  plain.  In  spite  of  these  drawbacks 
we  have  several  times  had  some  difficulty  in  laying  down  the  book. 
The  style  is  lively  and  correct.  The  matter  is  copious  and  erudite. 
The  analysis  is  masterly. 

It  will  be  well  to  pass  by  the  three  lectures  on  Contract,  since  we 
shall  have  shortly  to  notice  the  last  English  treatise  on  the  same 
subject,  in  which,  we  may  observe  in  passing,  there  is  a  very  grace- 
ful reference  by  Mr.  Pollock  to  the  present  "most  acute  and  ingenious 
volume."  The  two  closing  chapters  on  successions  after  death  and 
inter  vivos  open  up  a  field  of  speculation  on  the  influence  of  the  Civil 
on  the  Teutonic  systems  of  law,  which  is  too  wide  for  adequate  notice 
here.  The  other  chapters  treat  of  liability  in  general  as  it  existed 
at  the  earliest  known  date  in  the  English  common  law,  and  of  the 
special  forms  of  liability  for  crime  and  tort.  Lastly,  the  English 
doctrine  of  possession  is  traced  down  from  the  law  of  bailment  in 
what  are  perhaps  the  most  interesting  pages  of  the  volume. 

Liability  at  law  is  carried  back  by  a  historical  survey,  which 
though  not  novel  has  all  the  charm  of  novelty,  to  the  break-up  of 
the  old  custom  of  vengeance.  It  is  shown  very  clearly  that  liability 
in  early  times  was  confined  to  the  actual  agent  which  caused  the 
injury.  Jews,  Greeks,  Romans,  and  Teutons  concurred  in  confining 
the  responsibility  for  harm  done  by  a  slave  or  a  brute  to  the  actual 
perpetrator.  It  was  only  by  degrees  that  the  noxal  action  faded 
away,  and  traces  or  revivals  of  it  are  still  to  be  found  in  the  law 
relating  to  ferocious  animals,  negligence  of  servants,  and  responsi- 
bility for  agents.  The  liability  and  its  limit  were  extended  even  to 
inanimate  things.  Under  King  Alfred  the  tree  which  fell  on  and 
killed  a  man  had  to  be  surrendered ;  and  it  was  a  distinct  advance 
when  our  old  Scottish  book  on  Baron  Courts  refused  this  remedy  in 
the  case  of  a  man  being  killed  by  being  swept  under  a  mill-wheel, 
because  the  wheel  "  was  ane  dead  thing,  and  ane  dead  thing  may 
do  no  fellony."  Yet  down  to  the  present  century  an  English 
indictment  for  homicide  had  to  set  forth  the  value  of  the  instru- 
ment which  caused  the  death,  in  order  that  the  king  or  his  grantee 
might  claim  its  forfeiture  as  a  deodand.  If  a  ship  let  out  on 
charter-party  through  the  fault  of  the  charterer  comes  into 
collision  with  another  ship,  it  is  subject  to  a  lien  for  the  damage 
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doue,  though  no  fault  is  attachable  to  the  owner.  And  on  both 
sides  of  the  Atlantic  the  owner  is  entitled  to  be  discharged  from 
liability  for  wrongful  acts  of  the  master  appointed  by  himself  upon 
surrendering  his  interest  in  the  vessel  and  freight  It  may  be 
difficult  to  trace  this  modern  rule  back  to  the  goring  ox  of  Exodus 
or  the  fatal  tree  of  Alfred,  but  the  coincidence  may  be  regarded  as 
one  of  the  curiosities  of  law. 

Mr.  Holmes  has  a  lawyer-like  distrust  of  the  two  theories  of 
punishment  for  crime,  which  regard  its  purpose  as  the  reforma- 
tion  of  the  criminal,  or  as  retribution  in  the  way  of  suffering 
inflicted  equal  or  at  least  proportionate  to  the  offence.     The  third 
theory,  that  penalties  are  meant  to  ensure  as  far  as  practicable 
prevention  of  a  recurrence  of  the  crime,  enables  the  author  to  draw 
the  province  of  jurisprudence  clear  of  the  quicksands  of  abstract 
morality.     The  aim  of  the  law  in  penalizing  particular  acts  must 
be,  not  to  gauge  the  actual  blameworthiness  of  the  criminal  as  a 
point  of  casuistry,  but  to  follow  as  nearly  as  possible  the  standard 
of  conduct  which  prevails  in  the  community,  taken  overhead,  for 
the  time  being.    A  large  part  of  the  chapters  on  crime  and  torts 
is  taken  up  with  a  proof  of  this  thesis.     If  the  specific  or  personal 
moral  element  is  inapplicable  in  administrating  the  criminal  law, 
it  is  shown  to  be  equally  so  in  affixing  liability  in  the  English  suit 
of  trespass,  and  in  regard  to  negligence  and  intentional  wrongs. 
There  is  considerable  difficulty  in  ranging  cases  in  which  an  owner 
is  bound  to  ensure  his  neighbours  or  the  public  against  injury 
caused   by   such   an   opits  manufadum  as  a   reservoir  of  water 
{Rylands  v.  Fletcher,  L  R  3  H.  L.  330) ;  but  the  theory  of  torts 
is,  as  the  result  of  a  brilliant  analysis,  summed  up  concisely  as 
follows : — 

At  the  two  extremes  of  the  law  are  rules  determined  by  policy,  without 
reference  of  any  kind  to  morality.    Certain  harms  a  man  may  inflict  even 
wickedly/  for  certain  others  he  must  answer,  although  his  conduct  has  been 
prudent  and  beneficial  to  the  community.    But  in  the  main  the  law  started 
from  those  intentional  wrongs  which  are  the  simplest  and  most  pronounced 
cases,  as  well  as  the  nearest  to  the  feeling  of  revenge  which  leads  to  self- 
redress.    It  thus  natumlly  adopted  the  vocabulary  and  in  some  degree  the 
tests  of  morals.     But  as  the  law  has  grown,  even  when  its  standards  have 
contrived  to  model  themselves  upon  those  of  moraUty,  they  have  necessarily 
become  external,  because  they  have  considered,  not  the  actual  condition  of  the 
particular  defendant,  but  whether  his  conduct  would  have  been  wrong  in  the 
fair  average  member  of  the  community,  whom  he  is  expected  to  equal  at  his 
peril.     In  general  this  question  will  be  determined  by  considering  the  degree 
of  danger  attending  the  act  or  conduct  under  the  known  circumstances    If 
there  is  danger  that  harm  to  another  will  follow,  the  act  is  generally  wrong  in 
the  sense  of  the  law.     But  in  some  cases  the  defendant's  conduct  may  not  have 
been  morally  wrong  and  yet  he  may  have  chosen  to  inflict  the  harm,  as  where 
he  has  acted  in  fear  of  his  life.     In  such  cases  he  will  be  liable  or  not,  accord- 
ing as  the  law  makes  moral  blameworthiness,  within  the  limits  explaine<I 
above,  the  ground  of  liability,  or  deems  it  sufficient  if  the  defendant  has  had 

^  E,g,  build  up  his  neighboui-'s  prospect,  or  ruin  his  trade  by  competition. 
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reasonable  warning  of  danger  before  acting.  This  distinction,  however,  is 
generally  unimportant,  and  the  known  tendency  of  the  act  under  the  known 
circumstances  to  do  harm  may  be  accepted  as  the  general  test  of  conduct. 
The  tendency  of  a  given  act  to  cause  harm  under  given  circumstances  must 
be  determined  by  experience.  And  experience,  either  at  first  hand  or  through 
the  voice  of  the  jury,  is  continually  working  out  concrete  rules,  which  in  form 
are  still  more  external  and  still  more  remote  from  a  reference  to  the  moral 
condition  of  the  defendant  than  even  the  test  of  the  prudent  man  which  makes 
the  first  stage  of  the  division  between  law  and  morals.  It  does  this  in  the 
domain  of  wrongs  described  as  intentional  as  systematically  as  in  those  styled 
unintentional  or  negligent  But  while  the  law  is  thus  continually  adding  to 
its  specific  rules,  it  does  not  adopt  the  coarse  and  impolitic  principle  that  a 
man  acts  always  at  his  periL  On  the  contrary,  its  concrete  rules,  as  well  as 
the  general  questions  aadressed  to  the  jury,  show  that  the  defendant  must 
have  had  at  least  a  fair  chance  of  avoiding  the  infliction  of  harm  before  he 
becomes  answerable  for  such  a  consequence  of  his  conduct.  And  it  is  certainly 
arguable  that  even  a  fair  chance  to  avoid  bringing  harm  to  pass  is  not  sufficient 
to  throw  upon  a  person  the  peril  of  his  conduct,  unless,  judged  by  average 
standards,  he  is  also  to  blame  for  what  he  does.' 

The  fourth  and  fifth  lectures  trace  the  genesis  and  development 
of  the  English  doctrine  of  possession,  as  contrasted  with  the 
peculiar  history  and  theory  of  the  corresponding  institute  in  the 
Soman  law.  The  English  doctrine  sprang  and  grew  up  in  the 
law  of  bailments,  while  the  Roman  law,  as  interpreted  by  Savigny 
and  his  imitators,  denied  to  the  detention  by  bailees  of  subjects 
intrusted  to  them  the  name  of  possession  properly  so  called.  The 
result  has  been  that  sturdy  English  common-sense  has  been  able 
to  elude  the  technicalities  which  have  charmed  the  subtle  intellects 
of  the  civilians  for  many  centuries,  and  now  repel  the  student  who 
has  a  youthful  loathing  of  mere  logomachy.  The  analogy  between 
possession  and  ownership  is  on  the  English  theory  a  very  simple 
one.  The  rights  of  ownership  "  are  substantially  the  same  as  those 
incident  to  possession.  The  owner  is  allowed  to  exclude  all,  and 
is  accountable  to  no  one.  The  possessor  is  allowed  to  exclude  all 
but  one,  and  is  accountable  to  no  one  but  him."  The  whole 
discussion  contained  in  these  two  chapters  is  interesting  in  spite 
of  the  fact  that  Year-Books  are  very  seldom  entertaining  reading, 
and  that  quotations  from  these  recondite  sources  are  too  often  not 
less  unintelligible  than  quaint. 


Principles  of  Mercantile  Law  in  the  Subjects  of  Bankruptcy^ 
Caxitionary  Obligations,  Securities  over  Moveables,  Principal 
and  Agent,  Partnership,  and  the  Companies  Act,  By  Bicuard 
Vary  Campbell,  M.A.,  LL.B.,  Advocate.  Edinburgh:  W. 
Green.     1881. 

This  volume  contains  ten  lectures  which  Mr.  Campbell  delivered 
some  time  ago  to  the  Institute  of  Bankers  in  Edinburgh,  and  treats 
of  the  principles  of  mercantile  law,  which  regulate  the  subjects 

1  See  Moncreiff,  L.J.C.,  in  WiUon  v.  fFadddl,  3  Ret.  464. 
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mentioned  in  the  title-page,  in  an  interestiDg  as  well  as  nsefol 
manner.  The  point  of  view  from  which  Mr.  Campbell  discusses 
these  subjects  is  that  of  the  practical  man  of  business,  who  has 
continually  to  ask  himself  what  are  the  difiBculties  and  dangers 
which  he  has  to  fear  and  to  guard  against  in  different  classes  of 
transactions.  This  gives  to  the  book  a  real  interest,  which  we 
doubt  not  will  commend  it  to  merchants,  bankers,  and  others,  who 
are  called  upon  suddenly  to  act  with  little  opportunity  of  delibera- 
tion. There  are  few  legal  works  which  are  written  in  such  a  way 
as  to  attract  persons  who  may  have  an  interest  in  legal  qiiestions, 
but  have  neither  the  time  nor  the  education  necessary  to  enable 
them  to  study  the  doctrines  of  the  law  in  their  full  application. 
An  ordinary  law-book  repels  such  persons  by  its  dryness  as  well 
as  by  the  lengthy  quotation  and  balancing  of  conflicting  decisions, 
which  almost  necessarily  form  a  large  portion  of  its  contents.  In 
these  lectures  the  author  brings  clearly  before  the  reader  the 
general  principles  which  are  to  be  enforced,  and  he  then  by  apt 
references  to  decided  cases  illustrates  them  and  shows  how  they 
are  to  be  applied  in  practice  Law  students,  at  the  beginning  of 
their  studies,  often  wander  helplessly,  before  they  have  obtained  a 
thorough  grasp  of  the  leading  principles,  in  the  wilderness  of  single 
instances,  which  are  necessarily  referred  to  in  any  work  of  authority 
for  the  guidance  of  the  practising  lawyer,  who  must  learn  to 
thread  his  way  amid  their  intricacies.  A  book,  then,  which 
points  out  illustitttive  cases  will  often  be  found  a  real  help. 
In  the  lectures  on  bankruptcy  there  is  a  good  exposition  of  the 
objects  which  the  law  has  in  view,  and  of  the  way  in  which  statute 
law  has  come  to  the  aid  of  the  common  law  in  attaining  these 
objects.  The  law  relating  to  securities  over  moveables  is  also  well 
sketched,  and  the  two  lectures  in  which  the  law  of  cautionary 
obligations  is  discussed  contain  a  great  amount  of  useful  matter, 
and  many  hints  of  practical  value.  The  concluding  lecture,  that 
on  Joint.-Stock  Companies  incorporated  under  the  Companies'  Act, 
discusses  the  rights  ^nd  liabilities  of  the  parties  connected  with 
such  companies,  and  explains  the  duties  which  promoters  and 
directors  owe  to  the  company  with  which  they  are  connected,  and 
summarizes  the  principles  which  are  to  be  gathered  from  the  great 
mass  of  decisions  which  has  of  late  years  accumulated  upon  this 
subject  The  distinctions  taken  in  these  cases  are  often  so  nice 
that  it  cannot  of  course  be  expected  that  within  his  short  limits 
the  subject  can  be  treated  either  fully  or  exhaustively,  but  the 
author  states  the  leading  principles  with  such  clearness  as  suffi- 
ciently to  point  out  the  more  dangerous  pitfalls. 

In  the  preface  the  author  refers  to  the  traces  of  oral  delivery, 
which  are  to  be  found,  we  think,  too  frequently  in  this  work.  It 
is  no  doubt  true  that  the  redundant  sentences  and  the  sometimes 
loosely-expressed  opinions  are  less  objectionable  in  a  spoken 
address ;  but  in  the  revisal  of  the  lectures  for  the  press  their  omis- 
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sion  would  in  no  way  bave  detracted  from  the  practical  aims  of  the 
author,  nor  have  rendered  the  book  lees  readable.  As  the  book 
stands  lit  present,  more  in  the  earlier  than  in  the  later  lectures, 
there  are  often  sentences  which,  taken  by  themselves,  are  inac- 
curate, and  although  the  correction  is  generally  given  within  a  very 
few  lines,  it  is  a  pity  that  they  should  have  been  allowed  to  remain, 
when  it  would  not  have  been  difficult  to  fuse  the  statements  into  a 
consistent  and  shorter  expression.  The  opening  of  the  chapters 
with  the  expressions,  "  Mr.  Campbell  said,"  or  "  Gentlemen,"  ought 
not  to  have  been  retained.  It  is  unnecessary  to  do  so,  and  retdly 
detracts  from  the  interest  of  the  book,  and  is  apt  to  suggest  that 
the  contents  are  not  so  valuable  as  they  really  are.  The  want  of 
rubrics,  or  of  divisions  of  the  lectures  under  separate  heads,  is  also 
to  be  regretted. 


The  Exemption  from  Local  Rates  of  Scientific,  Literary,  and  Artistic 
Societies.  By  David  Crichton,  Esq.,  Advocate.  Edinburgh : 
Green.     1881. 

This  pamphlet  originally  appeared  as  an  article  in  the  Poor  Law 
Magazine;  it  has,  however,  been  thought  worthy  of  reprinting,  and 
is  now  published  separately.  The  subject  is  one  with  which  few 
people  are  familiar,  and  many  may  perhaps  be  surprised  to  hear 
of  the  existence  of  an  Act  which  exempts  Societies  instituted  for 
the  purposes  of  Literature,  Science,  or  the  Fine  Arts  from  local 
taxation.  This,  however,  was  done  by  6  and  7  Vict.  c.  36,  which 
has  been  allowed  to  remain  on  the  statute-book  without  practical 
change  until  this  day.  The  cases  which  have  occurred  under  it 
are  almost  entirely  English,  and  Mr.  Crichton  discusses  them,  and 
the  various  points  which  arise  in  connection  with  them,  with  a 
happiness  of  style  and  felicity  of  illustration  which  we  have  rarely 
seen  equalled.  We  do  not  think  we  are  speaking  too  highly  of  it 
when  we  say  that  this  pamphlet  is  the  very  model  of  what  such 
things  ought  to  be :  in  a  few  pages  he  puts  us  in  possession  of  the 
whole  law  of  the  subject,  and  states  it  not  in  a  series  of  dry 
abstract  propositions,  but  with  a  lightness  and  vivacity  of  touch 
which  makes  its  perusal  a  pleasure  and  not  a  mere  duty.  Thei-e 
is  only  one  small  point  to  which  Mr.  Crichton  has  not  sufficiently 
adverted,  but  as  there  are  no  cases  on  it,  the  omission  is  excusable. 
In  order  to  get  the  benefit  of  the  Act  the  societies  must  be  sup- 
ported not  only  by  voluntary  contributions,  as  the  author  points 
out,  but  by  annual  voluntary  contributions:  we  believe  that  a 
society  in  Glasgow  was  recently  refused  a  certificate  under  the 
Act  on  the  ground  that  the  contributions  of  its  members  were  not 
annual  but  were  paid  in  a  slump  sum  at  entry. 

We  have  much  pleasure  in  calling  attention  to  this  Irochure, 
more  especially  as  the  subject  is  one  which  seems  to  have  been 
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but  imperfectly  understood  by  recent  writers  on  the  incidence  of 
local  taxation  under  the  Poor  Laws  and  other  Acte.  It  is  also  a 
proof  that  literary  style  and  grace  of  execution  may  be  cultivated 
to  advantage  in  the  discussion  of  legal  topics. 


Wxt  iHottth. 


The  Court  of  Session  will  adjourn  for  the  Christmas  vacation 
from  Saturday,  24th  December,  to  Saturday,  7th  January,  incluaiva 

Thursday,  29th  December,  is  the  box-day  in  vacation. 

Bill' Chamber. — The  following  is  the  Bill-Chamber  roster : — 

Monday,  Dec.  26,  to  Saturday,  Dec.  31 — Lord.Fraser. 
„        Jan.    2,  to        „         Jan.    7        „      Maclaren. 

A  Hint  to  the  Second  Division, — It  is  well  known  that  the  consti- 
tution of  the  Scottish  Bar  is  in  some  measure  modelled  on  tliat  of 
the  old  ally  of  the  country,  France.  The  following  custom,  how- 
ever, does  not  appear  to  have  been  adopted;  perhaps  in  the  circum- 
stances it  is  better  that  such  a  procedure  is  unknown  in  our  country: 
but,  on  the  other  hand,  it  would  prevent  in  some  measure  the  un- 
seemly spectacle,  too  often  seen  now,  of  one  of  the  Divisions  of  the 
Inner  House  being  compelled  to  call  in  an  Outer  House  judge  to 
make  up  a  quorum,  the  business  of  the  Outer  House  being  left  to 
take  care  of  itself.  Of  course  this  is  unavoidable,  and  will  continue 
to  be  so  until  some  government  comes  into  power  which  will  recog- 
nise the  duty  of  filling  up  vacancies  on  the  Bench  as  they  occur, 
and  so  keeping  up  the  statutory  number  of  Scottish  judges : — 

"  A  curious  privilege  of  the  French  Bar  was  exercised  last  week 
in  Paris.  The  Cinquifeme  Chambre  of  the  Cour  d'Appel  of  Paris  is 
made  up  of  ten  judges,  of  whom  seven  form  a  quorum.  On  the 
day  in  question  last  week  four  of  the  judges  were  prevented  from 
sitting,  thus  leaving  only  six  for  the  business  of  the  Court.  This 
being  so,  the  President  called  up  to  the  bench  the  senior  barrister 
present,  after  having  administered  the  judge's  oath  to  him — an  un- 
necessary ceremony,  in  fact,  the  oath  taken  by  the  barrister  on  his 
call  being  suflBcient  for  such  a  purpose.  The  authority  for  the  pro- 
ceeding is  the  49th  article  of  the  decree  of  the  30th  March  1808. 
If  no  barrister  is  available,  a  solicitor  (avoue)  is  called.  Sometimes 
the  action  of  the  President  has  given  rise  to  a  lively  political  con- 
troversy, and  has  been  impeached  on  the  ground  of  favouritism. 
A  barrister  so  called  up  must  have  attained  the  age  of  twenty-five, 
and  the  number  of  barristers  called  up  must  not  exceed  the  num- 
ber of  judges  sitting.  The  judgment  of  the  Court,  composed  of 
judges  and  a  barrister  or  barristers,  must  state  that  there  was  not  a 
quorum  of  judges,  and  that  a  barrister  was  called  upon,  otherwise 
the  judgment  will  be  null  and  void," 
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Lord  Curriehill. 

The  death  of  Lord  Curriehill,  which  took  place  on  Saturday  the 
5th  November,  at  the  early  age  of  fifty-four,  has  deprived  the 
Scottish  Bench  of  another  of  its  ornaments,  and  left  a  blank  which 
will  be  very  ditecult  to  fill.     Death  and  illness  have  of  late  been 
making  sad  havoc  among  the  ranks  of  our  judges,  only  five  of  the 
present  occupants  of  the  Bench  having  received  their  appointments 
prior  to  1874.    John  Marshall  was  the  eldest  son  of  the  first  Lord 
Curriehill,  who  left  behind  him  a  great  reputation  as  a  lawyer,  and 
many  of  whose  distinctive  qualities  of  head  and  heart  his  son 
inherited.     Educated  at  the  Edinburgh  Academy,  and  the  Univer- 
sities of  Edinburgh  and  Glasgow,  John  Marshall  was  called  to  the 
Bar  in  1851,  and  soon  attained  to  a  very  considerable  practica 
He  was  much  employed  as  a  consulting  counsel,  and  in  questions 
relating  to  the  law  of  real  property,  which  he  had  made  his  special 
study,  and  the  fruits  of  which  he  embodied  in  his  well-known  book 
on  Titles,  he  was  recognised  as  an  eminent  authority ;  so  much  sd 
that  it  is  generally  understood  the  late  Lord  Gordon  intrusted  to 
him  the  task  of  preparing  the  conveyancing  legislation  of  1874. 
In  the  autumn  of  that  year  he  was  raised  to  the  Bench,  taking  the 
place  of  Lord  Gifford  in  the  Outer  House,  to  whose  vacant  seat 
in  the  Second  Division  he  would  also  have  succeeded  at  the  begin- 
ning of  the  present  session,  had  it  not  been  for  the  illness  which  so 
prematurely  put  an  end  to  his  career.    As  a  judge,  Lord  Curriehill 
possessed  the  confidence  and  esteem  of  the  legal  profession  and  of 
the  public.    In  particular  his  Court  was  largely  resorted  to  in  cases 
of  importance  and  intricacy,  for  the  unravelling  of  which  patient 
research  and  industry  were  requisite ;  but  whatever  the  nature  of 
the  case,  and  no  matter  how  small  the  interests  involved,  no  suitor 
could  complain  that  his  case  did  not  receive  from  Lord  Currriehill 
the  most  anxious  attention  down  to  its  smallest  detail     His  views 
of  his  duty  as  a  judge  were  very  high,  and  we  know  none  among 
the  present  generation  of  lawyers  who  strove  more  faithfully  to 
carry  out  his  ideal.     We  have  spoken  of  him  as  a  lawyer  and  as  a 
judge — to  know  him  as  a  man,  was  to  love  and  admire  him. 
Stanch  in  his  friendships  and  warm  in  his  affections,  he  was  be- 
loved by  his  friends,  and  it  will  be  long  before  the  recollection  of 
his  genial  smile,  his  kindly  presence,  and  ever-ready  counsel  fade 
from  their  memories.    The  Scottish  Bar  has  truly  reason  to  be  proud 
of  and  to  lament  such  men  as  John  Marshall 

Professor  Bluntschli. — Dr.  J.  C.  Bluntschli,  probably  the 
most  distinguished  international  jurist  of  the  generation  which 
is  now  so  rapidly  passing  away,  died  from  paralysis  of  the  heart 
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quite  suddenly  at  Carlsruhe  on  21st  October.  Bluntschli,  who 
was  born  at  Zurich  on  the  7th  of  March  1808,  had  the  happiness 
to  be  educated  during  the  brilliant  period  of  the  intellectual  life  of 
Germany,  which  extended  over  the  first  four  decades  of  the  present 
century.  Philosophy  and  theology,  consequently,  fell  within  the 
wide  range  of  his  sympathies,  and  held  during  life  a  place  in  his 
thoughts  second  only  to  the  science  to  which  he  was  devoted  as  a 
specialist.  He  had  been  one  of  the  founders  and  was  the  permanent 
president  of  the  Protestant  Association  of  Germany,  of  which  the 
object  is  the  maintenance  of  religious  liberty ;  and  it  was  shortly 
after  he  had  vacated  the  chair  of  the  synod  at  Carlsruhe,  on  the 
third  occasion  on  which  he  had  presided,  and  whilst  on  his  way  to 
the  palace  to  have  an  audience  of  the  Grand  Duke  of  Baden,  that 
he  was  summoned  to  a  higher  presence. 

Dr.  Bluntschli  held  professors'  chairs  successively  in  the  Univer- 
sities of  Zurich,  Munich,  and  Heidelberg ;  and  in  all  of  them  was 
distinguished  at  once  for  his  eeal  as  a  teacher  and  his  activity  as  a 
contributor  to  the  literature  of  his  science.  In  early  life  he  took  a 
prominent  part  in  Swiss  politics,  and  in  his  adopted  country,  where 
he  enjoyed  the  rank  of  Geheimrath,  he  was  much  consulted  in  public 
affairs.  He  was  believed  to  enjoy  the  confidence  both  of  Prince 
Bismarck  and  his  Imperial  master,  and  in  1874  he  was  sent  as  the 
scientific  representative  of  the  German  Government  to  the  Confer- 
ences at  Brussels  regarding  the  Laws  and  Customs  of  War.  Bat  it 
is  probably  as  one  of  the  founders  of  the  Institute  of  International 
Law,  and  its  president  in  1875  and  in  1877,  that  Dr.  Bluntschli  is 
best  known  in  this  country.  It  was  on  the  occasion  of  the  meeting 
of  the  Institute  at  Oxford,  in  September  1880,  that  he  paid  his  only 
visit  to  England — having  been  unable  to  accept  the  degree  which 
our  own  University  had  previously  offered  to  confer  on  him — and 
those  who  were  with  him  will  not  soon  forget  the  fresh  and  genial 
interest  which  he  took  in  the  novel  phases  of  academical  life  which 
were  presented  to  him  in  that  ancient  seat  of  learning.  Though 
some  of  his  colleagues  even  then  observed  traces  of  faiBx^  vigour, 
he  enjoyed  the  whole  proceedings,  from  the  D.C.L.  degree,  which 
was  conferred  on  him  in  the  theatre,  to  the  beer  which  he  drank  in 
the  buttery  of  All  Souls'  with  a  boyish  relish,  and  far  the  liveliest 
account  that  was  published  of  the  meeting  was  that  which  be  him- 
self contributed  to  the  Gegenwart  It  is  there,  and  amongst  the 
woods  of  Minderhort,  the  charming  country  residence  of  M.  Bolin- 
Jacquemyns,  where  he  discoursed  on  Politics  and  Jurisprudence 
without  the  sense  of  responsibility  or  the  fear  of  misapprehension 
which  the  table  oi  the  Institute  imposed  on  him,  that  the  present 
writer  will  always  think  of  him  with  the  greatest  pleasure.  Of 
Professor  Bluntschli's  many  works,  his  "*  Moderne  Yc^kerrecht/'  in 
its  original  shape,  or  as  translated  into  FteDch  by  M.  Lardy  under 
the  title  of  ''Droit  International  Codifi^,"  and  his  "  Allgemeines 
Staatsxecht/'  which  in  its  fifth  edition  became  **  Allgemeines  Staats* 
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lehre,"  are  the  most  widely  known.  But  those  who  would  know 
the  man  must  seek  him  rather  in  his  "  Gesammelte  Kleine  Schrif- 
ten/'  just  published,  which  revealed  a  tnany-sidedness  for  which 
even  those  who  enjoyed  his  friendship  were  scarcely  prepared. 

J.  Ju. 
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SHERIFF  COURT  OF  LANARKSHIRE  (GLASGOW). 
Sheriffs  Gdthbix  and  Clark. 

OREEXLBBS  V.   M'MVLLAN  AKD  OTHXRS. 

Right  of  property  in  named  sacks  vitinm  reale — Course  of  dealing,  — This  wu  an 
action  at  the  instance  of  J.  &  W.  Greenlees,  potato  merchants,  Glasgow,  against 
the  North  British  Railway  Company  and  Thompson  M'Mullan,  wholesale  bag  and 
cask  dealer  in  Glasgow,  etc.,  in  which  delivery  was  asked  from  the  Railway  Com- 
pany of  (1)  two  potato-baffs  marked  *' J.  &  W.  Greenlees,  Glasgow,  bags  not 
sold  or  exchanged;"  (2)  eleven  bags  marked  "J.  &  W.  Greenlees,  Glasgow;" 
and  (3)  three  potato-bags  marked  "J.  ft  W.  Gr.,  Glasgow,"  all  alleged  to  be 
pursuers*  property.  The  pursuers  averred  that  they  carried  on  an  extensive 
business,  in  the  course  of  which  they  lent  to  certain  grocers  and  others  the  bags 
above  specified,  but  owing  to  the  extent  of  their  business  they  could  not  state  the 
names  of  the  customers  to  whom  the  bags  were  lent.  They  further  alleged  that 
they  never  sold  or  exchanged  their  bags ;  that  this  was  well  known  to  the  public ; 
and  that  the  persons  to  whom  the  bags  were  lent  were  believed  to  have  theftu- 
ously  and  fraudulently  disposed  of  them,  and  they  were  now  in  the  hands  of  the 
North  British  Railway  Company.  The  defender  M'Mullan  entered  appearance 
and  claimed  the  bags  as  his,  alleging  that  in  the  course  of  his  business  he  had 
bought  them  in  sood  faith  from  the  possessors  and  apparent  owners.  He  averred 
that  in  pursuers  trade  the  bags  were  either  charsea  to  the  customer  when  not 
retumea,  or  the  owners  took  other  people's  nameaor  plain  sacks  in  exchange  for 
their  own  ;  that  potato  merchants  allowed  grocers  ana  other  customers  to  retain, 
sell,  and  deal  with  named  sacks  as  their  own,  and  on  the  insolvency  of  such 
customers  permitted  the  trustees  on  their  estates  to  sell  publicly  such  of  the  sacks 
as  were  in  the  premises,  and  generally  the  merchants  had  so  acted  as  to  bar  any 
rij^ht  to  specinc  restitution  as  against  the  customers,  or  at  least  as  against  a 
third  party  purchasing. 

The  defender  pled  as  a  preliminary  defence  that  pursuers*  averments  were 
irrelevant  and  insufficient,  there  being  no  specification  of  the  time  when,  or 
parties  to  whom,  or  the  terms  on  which,  the  bags  had  been  sent  out  by  pursuers  ; 
and  if  they  were  not  able,  from  the  way  they  conducted  their  business,  to  give 
these  particulars,  the  defender  ought  not  to  be  the  sufferer. 

The  Sheriff-Substitute  ordered  the  pursuers  to  lodge  a  list  of  their  customers 
who  had  failed  to  return  the  sacks  lent  to  them  by  pursuers  during  three  years 
previous  to  the  action.  The  pursuers  gave  in  a  minute  stating  that  they  could 
not  give  this  information,  and  explaining  that  when  goods  were  sold  by  them  and 
delivered  in  bacs  they  were  invoiced  to  the  purchasers  under  the  express  stipula- 
tion that  the  oags  were  to  be  returned ;  that  bacs  were  not  debited  in  the 
books  to  the  customers,  and  were  therefore  not  credited  when  returned,  and  in 
these  circumstances  pursuers  had  no  record  of  the  bags  sent  out  and  got  back, 
nor  was  it  their  practice  always  to  return  the  bags  when  settling  for  the  price 
of  the  potatoes  themselves,  because  the  customers  were  allowed  to  retain  them 
till  empty.  The  other  people  in  the  trade  were  alleged  to  be  qnit^  well  aware 
that  the  pursuers'  bags  were  not  saleable  or  for  sale,  and  it  was  believed  that  this 
was  well  known  to  defender.  The  pursuers  therefore  craved  the  Court  to 
dispense  with  the  information  ordered,  and  to  allow  parties  a  proof  before  answer. 
The  Sheriff-Substitute  allowed  such  a  proof,  and  it  was  led  at  great  length  before 
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him,  the  ponaen  contenting  themaelres  mainly  with  evidence  of  the  bag*  being 
theirs,  ana  bearing  the  various  marks  before  stated ;  that  they  did  not  charge  their 
customers  with  bi^,  or  take  other  bags  in  exchange.  The  defender,  on  the  other 
hand,  led  evidence  to  show  that  pursuers  had  in  some  instances  charged  for  bagi ; 
had  frequently,  through  their  carters,  accepted  other  people's  iMgs,  plain  or 
named,  in  lieu  of  their  own  ;  had  taken  no  active  steps  to  enforce  their  risht  to 
their  bags  while  in  their  customers'  hands ;  and  had  allowed  bags  so  named  to  be 
sold  at  public  sales  of  bankrupt  grocers'  estates. 

Sheriff  Guthrie  issued  the  following  interlocutor  and  note,  finding  for  pnnners, 
ana  holding  defender  liable  in  costs  : — 

"  OUugote,  Sth  December  1880. — Having  heard  parties'  procurators.  Finds  that 
the  sacks  libelled  belong  to  the  pursuers :  Finds,  for  the  reasons  stated  in  the 
note,  that  the  defender  M'MuUan  has  failed  to  establish  any  relevant  grounds  of 
defence :  Therefore  repels  his  pleas ;  and  in  respect  the  defenders,  the  North 
British  Railway  Company,  have  failed  to  lodge  a  notice  of  appearance,  and  the 
defender  Bryce  to  lodge  defences,  holds  them  as  confessed,  and  deoen&s  and 
ordains  the  defenders,  the  North  British  Railway  Company,  to  deliver  to  the 
pursuers  as  craved  :  Pinds  the  defender  M'MuUan  liable  to  the  pursuers  in 
expenses  :  Allows  an  account  thereof  to  be  given  in,  and  remits  the  same,  when 
lodged,  to  the  Auditor  of  Court  to  tax  and  report.  W.  Guthrie. 

*'Nate. — This  petition  is  brought  by  a  firm  of  potato  merchants  in  Glasgow 
for  delivery  of  sacks  which  are  in  the  possession  of  the  North  British  Railway 
Company  for  carriage,  and  which  are  marked  with  the  name  or  with  the  initials 
of  the  pursuers,  and  three  of  them  also  with  the  words  'not  to  be  sold  or 
exchanged.'  This  petition  is  defended  by  Thompson  M'Mullan,  a  very  extensive 
dealer  m  old  sacks,  barrels,  and  waste  at  Spoutmouth,  Gallowgate,  who  had  con- 
signed them  to  the  Railway  Company  for  transmission  to  a  customer,  and  who 
claims  a  ri^ht  of  property  in  the  sacks  as  a  bojid  fide  purchaser  in  the  ordinary 
course  of  his  business  from  itinerant  dealers  or  hawkers. 

"The  pursuers  say  that  the  sacks  were  lent  by  them  to  trade  customers  in 
Glasgow  on  the  footing  that  they  were  to  be  returned  when  empty,  and  that  they 
were  stolen  or  fraudulently  obtained  from  these  customers.  They  were  unable  to 
specify  the  persons  to  whom  these  sacks  were  lent,  and  even,  from  the  way  in 
which  their  business  is  conducted,  to  tell  which  of  all  their  customers  had  failed 
to  return  sacks.  It  was  contended  that  this  want  of  specification  in  the  con- 
descendence was  such  as  to  make  the  petition  irrelevant ;  but  being  satisfied,  after 
some  delay  and  discussion,  that  the  pursuers  were  really  unable  to  be  more 
specific,  I  was  unable,  in  a  case  where  the  prhnd  facte  evidence  of  ownership  was 
so  strong,  to  dismiss  the  petition  on  such  a  ground.  But  it  seemed  to  be  right  in 
these  circumstances,  and  looking  to  the  nature  of  the  defender's  averments,  to 
give  him  an  opportunity  of  inspecting  the  pursuers'  books,  and  examining  one  of 
themselves  with  regard  to  the  conduct  of  their  business  before  requiring  him  to 
proceed  with  his  proof.     This  was  accordingly  done. 

"The  pursuers  case  is  alternative.  They  aver  that  the  sacks  were  stolen  or 
obtained  by  fraud.  In  the  former  case,  the  defender's  good  faith  would  be  no 
answer  to  the  claim  for  restitution ;  in  the  latter  case,  good  faith  is  generally,  if 
not  always,  a  valid  defence  on  the  part  of  a  purchaser  for  value.  If,  therefore, 
the  facts  of  the  case  show  either  that  the  sacks  in  question  were  stolen,  or  that 
the  defender  did  not  buy  them  in  good  faith,  the  pursuers  must  prevail 

"  In  either  case  the  pursuers  have  to  prove  their  property  in  the  sacks  of  which 
they  claim  restitution,  and  the  casus  ammissionis  or  manner  in  which  they 
ceased  topossess.  Both  of  these  points  are  proved  as  completely  as  it  is  possible 
to  do.  With  regard  to  the  Question  of  ownership  nothing  could  be  more  con- 
elusive  than  the  ear-mark  on  ine  sacks.  It  is  futile  to  argue  that  this  is  intended 
to  serve  any  purpose  than  to  indicate  ownership,  and  to  enable  the  owners  to 
reclaim  their  property.  The  defender  attempted,  in  answer  to  this,  and  also  in 
order  to  show  good  faith,  to  set  up  a  custom  m  the  potato  trade  by  which  these 
marks  on  the  sacks  are  utterly  ignored,  and  provision  dealers  treat  the  sacks  as 
their  own,  and  are  charged  with  the  price  of  them  by  the  potato  merchants,  as 
well  as  a  practice  of  potato  merchants  to  accept  in  return  for  their  own  sacks  the 
sacks  of  other  merchants.  It  is  ouite  true  that  a  great  deal  of  laxity  exists  in 
dealing  with  sacks ;  that  the  mercnants,  as  a  rule,  have  no  proper  register  of  their 
sacks  (if  we  except  some  notes  which  are  occasionally  kept  by  their  carters);  and 
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that  it  happens  from  time  to  time  that  they  lend  a  few  sacks  to  others  in  the 
trade,  or  use  sacks  of  other  merchants  which  accidentally  come  into  their 
possession.  But  this  is  only  what  might  be  expected  in  such  a  business,  and  is 
very  different  from  an  inveterate  custom  of  disregarding  the  marks  on  sacks  and 
acquiescing  in  grocers  and  provision  merchants  making  away  with  them  at  their 
wilL  The  case  is  proved  in  which  the  pursuers  have  willingly  and  knowingly 
parted  with  the  property  in  their  named  sacks,  and  I  think  the  same  may  be  said 
as  to  other  merchants  in  the  same  line.  An  attempt  was  made  to  show  that  the 
pursuers  had  sent  abroad,  and  to  Ireland,  and  charged  for  named  sacks  ;  but  for 
anything  that  apx>ears,  the  sacks  in  the  cases  founded  on  for  this  purpose  bore  nn 
name ;  and  if  it  happened  that  named  sacks  were  sent  to  Ireland,  it  appears 
probable  that  they  were  reclaimed.  Upon  the  whole,  it  is  very  difficult  to  see 
now,  according  to  the  way  in  which  these  sacks  are  ear-marked,  and  the  business 
is  conducted,  they  could  nave  come  into  the  defender's  possession  otherwise  than 
by  theft.  If  a  provision  merchant  sells  to  a  hawker  sacks  so  marked,  it  would  be 
difficult  to  distinguish  his  act  in  a  criminal  Court  from  that  of  the  appropriation 
by  a  watchmaker  of  a  watch  left  with  him  to  be  repaired,  which  is  undoubtedly 
theft ;  or  from  the  appropriation  of  a  shawl  or  cloak  lent  for  temporary  use  and 

Sawned  by  the  borrower.  Such  acts  do  not  cease  to  be  theft  because  the  owner 
oes  not  lodge  a  criminal  information  against  the  thief.  If,  indeed,  he  knows 
the  thief,  and  stands  by  and  allows  him  to  take  his  property  and  sell  it  to 
others,  his  own  culpable  negligence  would  bar  him  from  claiming  his  property 
from  a  bond  fide  purchaser,  ^ut  nothing  short  of  carelessness  amounting  to 
acquiescence  can  have  this  effect.  And  here  there  is  nothing  of  that  sort,  but,  as 
far  as  I  can  see,  a  constant  endeavour  in  all  ways  except  by  keeping  a  sack- 
register  to  recover  the  pursuers'  own  sacks. 

'^  If  this  was  not  the  manner  in  which  the  sacks  were  ffot  from  the  persons  to 
whom  they  were  lent,  how  else  was  it  ?  If  they  were  stolen,  not  by  the  grocers, 
but  from  them  by  the  persons  who  sold  to  Mr.  M'MuUan,  there  is  stifi  theft, 
still  a  vUium  rtcUe^  only  that  it  is  a  step  further  away  from  the  owner.  If  they 
were  got  from  the  borrower  by  false  pretences,  or  fraud,  then  the  question  of  good 
faith  arises  and  has  to  be  disposed  of.  This  question  also  arises  if  we  suppose, 
for  the  sake  of  argument,  that  they  were  got  from  the  pursuers  in  a  similar  way ; 
for  I  take  it  that  the  proof  excludes  all  reasonable  possibility  of  the  pursuers 
themselves  having  given  a  title  of  property  to  any  one  who  may  have  directly  or 
indirectly  transferred  that  title  to  the  defender. 

"The  question  then  is.  Can  there  be  good  faith  in  the  man  who  purchases 
without  asking  any  questions  articles  branded  with  the  name  of  an  owner  who  is 
not  the  seller  ?  It  may  be  freely  admitted  that  there  are  cases  in  which  such 
articles  may  be  bought  without  suspicion  ;  for  instance,  where  second-hand  books 
are  bought  with  the  arms  or  autograph  of  a  former  owner,  or  with  the  imprint  of 
Mudie  or  Maclehose.  In  such  cases  the  purchaser  has  generally  some  facts  before 
his  eyes — ^in  the  name  of  the  original  owner,  the  date  of  the  book  and  its  con- 
dition, the  character  of  the  sale  and  of  the  seller — which  justify-  him  in  believing 
that  there  is  no  flaw  in  the  seller's  title.  Is  there  any  similarity  in  the  present 
case  ?  Does  it  not  rather  resemble  a  sale  to  a  tradesman  by  a  street  porter  or  a 
message  boy  of  a  baker's  hand-barrow  or  van  bearinc  the  name  of  a  known  and 
neighbDuring  tradesman  ?  In  that  case,  what  would  we  think  of  the  merchant 
who  bought  such  an  ear-marked  article  without  asking  any  questions  about  the 
manner  in  which  the  seller  acquired  it  ? 

"The  practice  in  regard  to  sacks,  to  which  I  have  already  referred,  affords  no 

1'nstification  for  the  wholesale  and  indiscriminating  purchase  of  potato-sacks  which 
las  been  carried  on  without  inquiry  and  without  compunction  by  the  defender. 
I  do  not  wish  to  judge  the  defender  hardly ;  for  every  one  knows,  and  I  have  had 
occasion  to  learn  from  what  has  come  before  me  as  a  judge  in  this  city,  that  in 
some  other  trades  it  is  a  very  common,  perhaps  universal,  practice  to  invoice  sacks, 
barrels,  and  suchlike  receptacles  alons  with  the  goods  which  they  contain,  and 
to  charge  a  price  for  them,  for  which  the  purchaser  receives  credit  or  repayment 
if  they  are  returned,  and  probably  this  custom  in  other  trades  holds  even  when 
the  sacks  and  barrels  are  marked  with  the  owner's  name.  This  custom  may  have 
led  purchasers  often  to  deal  with  the  bags  and  casks  as  their  own,  and  the  sellers 
having  charged  for  them  had  no  cause  of  complaint.  The  defender,  however  he 
may  Iwve  been  misled  (if  he  was  misled)  by  such  a  custom  in  certain  tradei^  oould 
not  thereby  be  justified  in  acting  as  if  it  extended  to  another  trade,  where  it  is,  in 
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fact,  proved  not  to  exist,  and  he  hu  not  so  put  his  esse.  On  the  oontruy,  he 
has  pleaded  that  this  oostom  exists  in  regard  to  potato-sacks,  and,  as  I  hare  said, 
he  has  failed  in  his  proof. 

"  In  trying  to  prove  a  custom  it  is  well  always  to  keep  in  mind  the  principle 
which  Lord  Qifford  {Broum  ▼.  M*C<mnel,  3  Rettie,  788)  tersely  expressed  in  the 
words,  'Proof  of  what  generally  happens  is  not  necessarily  proof  of  osaga.' 
Again,  a  custom  of  trade  avails  nothing  unless  it  is  a  custom  known  and  relied  on 
hy  both  parties,  and  one  consistent  with  the  general  law  (Bell's  Princ.  83,  524, 
etc.  etc.).  Now  it  may  be  that  the  defender  has  in  three  years  bought,  as  it  is 
said,  two  millions  of  sacks  in  the  same  way  that  he  has  bought  those  m  question. 
In  itself,  as  the  pursuers  areued,  that  may  be  merely  proof  of  a  sigantic  system 
of  receiving  stolen  goods ;  but  it  will  not  make  the  practice  lawful  unless  it  be 
shown  that  in  this  particular  line  of  business  the  original  owners  of  the  sacks 
have  been  aware  ox  the  practice,  and  have  acquiesced  and  reoognised  the 
defender's  right  to  buy  their  ear-marked  bags  from  all  and  sundry.  As  I  have 
said,  there  is  no  evidence  of  a  custom  so  recognised  and  acquiesced  in,  and  the 
pursuers  are  therefore  entitled  to  judgment.  W.  G." 

The  defender  appealed  the  case  to  Mr.  Sheriff  Clark,  who  reversed  the  judg- 
ment of  his  Substitute,  and  assoilzied  defender  with  costs.  The  following  is  his 
interlocutor : — 

"  Olctsgauj,  2Is^  Jttly  1881.— Having  heard  parties'  procurators,  and  considered 
the  cause  for  the  reasons  assigned  in  the  subjoiuedfnote.  Finds  that  the  bags  in 
question  were  originally  the  property  of  the  pursuers,  but  that  in  the  circum- 
stances of  the  present  case  the  presumption  is  that  the  said  bacs  had  been 
exchanged  or  compensated  for  to  the  pursuers,  and  that  they  theremre  must  be 
held  to  have  lost  their  title  to  the  property:  Finds,  further,  that  the  pursuen 
have  not  alleged,  and  that  in  point  of  fact  there  is  no  ground  to  impute  fraud  or 
dereliction  of  duty  to  the  defender  M'MuUan :  Finds  that  «theft  and  fraud  are 
alleged  asainst  certain  other  persons  to  whom  the  pursuers  in  the  course  of  their 
trade  had  lent  bags,  but  that  no  evidence  of  a  reliable  kind  is  brought  in  support 
of  this  imputation :  Finds,  therefore,  that  the  pursuers  have  failed  to  prove  nets 
and  circumstances  relevant  to  support  the  prayer  of  the  petition :  Therefore 
recalls  the  interlocutor  appealed  against,  assoilzies  the  defenders  from  the  con- 
clusions of  the  action  :  Finds  no  expenses  due  as  between  the  pursuers  and  the 
defenders,  the  North  British  Railway  Company  and  A.  S.  Biyce,  and  decerns : 
Finds  the  pursuers  liable  to  the  defender  M'Mullau  in  the  expenses  of  process, 
including  those  of  this  appeal :  Allows  an  account  thereof  to  be  given  in,  and 
remits  the  same,  when  lodged,  to  the  Auditor  to  tax  and  to  report,  and  directs  the 
expenses  to  be  taxed  on  the  highest  scale.  F.  W.  Clark. 

**NoU. — When  a  man  finds  his  property  in  the  possession  of  another  he  is 
entitled  to  recover  it  against  its  temporary  possessor,  no  matter  how  innocently 
or  honestly  the  latter  may  have  come  by  it.  But  this,  of  course,  always  presumes 
that  the  original  owner  has  not  parted  with  his  property  under  circumstances 
which  in  law  amounts  to  a  transfer  of  his  right,  sucn  as  sale,  exchange,  gift,  legal 
execution,  etc.  In  ordinary  cases  the  circumstances  are  so  clear  as  to  exdude  any 
presumption  of  this  kind,  and  therefore  the  law  does  not  require  the  owner  to 
prove  a  negative  to  the  effect  that  he  did  not  sell  or  otherwise  lawfully  lose  the 
right  to  his  property.  Cases,  however,  do  occur  where  the  original  owner  has  lost 
the  title  to  that  which  was  once  his  property,  and  when  this  happens  all  sug- 
gestions of  theft  or  fraud  are  at  an  end,  and  the  alleged  owner  cannot  recover. 
The  circumstances  of  the  present  case,  when  fully  examined  into,  are  very 
peculiar,  and  seem  to  the  Sneriff  to  bring  it  under  the  latter  category.  The 
pursuers,  who  are  extensive  dealers  in  potatoes,  claim  delivery  from  the  defender 
M'Mullan,  who  is  a  wholesale  bag  and  cask  merchant,  of  sixteen  bags,  as  being 
their  property.  They  do  not  charge  the  said  defender  with  theft,  but  they  aver 
that  certain  persons,  whose  names  they  profess  themselves  unable  to  give,  had 
obtained  bags  in  loan  from  them,  and  instead  of  returning  had  theftuously  and 
fraudulently  disposed  of  them,  and  that  the  sixteen  bags  in  question  must  be  held  to 
be  tainted  with  a  viUum  reeUe,  which  entitles  the  pursuers  to  reoover  them  against 
the  defenders,  or  any  other  persons  in  whose  possession  they  may  now  be,  though 
duly  bought  and  paid  for.  Now,  on  inquiry  mto  the  facts,  it  appears  that  with 
the  view  of  better  pushing  their  bosiness  of  potato  dealers  the  parsuecay  ia  oom« 
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num.  with  others  in  the  Mine  line  of  bnsiness,  do  not,  when  they  eell  potatoes 
to  their  onstomers,  transfer  and  charge  for  the  hags  in  which  they  are  contained, 
bat  lend  them  for  a  time  on  the  understanding  that  they  will  be  returned  when 
empty,  so  as  to  beeome  again  available  for  the  like  pnrposes.  This,  as  every  one 
knows,  is  a  practice  common  not  only  in  the  potato  but  in  manjf  other  branches 
of  trade.  It  is  generally,  however,  guarded  uy  the  proviso  that  if  the  receptacle, 
whatever  it  may  be,  is  not  returned  within  a  reasonable  time,  it  shall  be  deemed 
to  have  been  appropriated  by  the  customer,  who  shall  be  charged  with  its  value. 
A  proviso  of  this  Kind  woald  seem  necessary  not  only  in  the  interests  of  the 
seller,  but  also  of  the  customer ;  for  otherwiBO  the  latter,  and  all  dealing  with  him, 
would  run  the  risk  of  being  innocently  charged  with  fraud  or  theft  in  the  event 
of  the  receptacle  bein^  lost  and  getting  into  the  hands  of  third  parties.  It  is  not, 
therefore,  perhaps  gomg  too  far  to  say  that  such  a  proviso  will  oe  presumed  in  all 
eontracts  of  this  kind  unless  specially  excluded.  When,  indeed,  one  considers  the 
kind  of  trade  in  which  the  pursaers  are  engaged,  it  is  very  obvious  that  in  the 
hurry  and  bustle  of  business  it  must  often  Im  difficult  to  distinguish  one  dealer's 
bags  from  those  of  another,  particularly  when  it  is  borne  in  mind  that  potato- 
bags  are  almost  certain  to  be  more  or  less  blackened  in  transit.  A  course  of 
casual  exchange  is  therefore  what  is  to  be  looked  for,  and  can  hardly  be  pre- 
vented. When,  therefore,  a  merchant  gets  back  as  many  bags  as  he  lent,  he  can 
have  no  good  ground  of  complaint.  Sometimes,  also,  bags  will  be  lost  or  mislaid 
so  that  they  cannot  be  returned,  and  the  only  remedy  in  such  a  case,  as  already 
mentioned,  is  for  the  eustomer  to  pay  or  otherwise  settle  for  the  value.  That 
these  considerations  are  not  merely  speculative  is  abundantly  proved  in  the 
evidence  in  the  present  case.  It  appears  that  thev  continually  happen  in  the 
trade,  and  are  regarded  as  incidents  inseparable  firom  its  prosecution.  The 
pursuers,  indeed,  attempted  to  deny  that  thev  ever  exchanged  or  took  payment 
for  unretumed  bogs.  It  may  be  that  it  is  their  desire  to  carry  on  business  on 
terms  different  from  their  neighbours,  and  perhaps  this  explains  the  instances  in 
which  they  have  branded  their  bags  not  only  with  their  own  names,  but  with  the 
words  '  not  to  be  sold  or  exchanged.  *  But  it  is  very  plain  that  they  have  not 
been  able  to  control  the  natural  incidents  of  their  trade  in  this  respect,  and  that 
both  in  regard  to  bags  and  barrels,  particularly  in  dealing  with  country  and  Irish 
customers,  they  have  been  compelled  to  drop  mto  the  oroinary  usage,  and  submit 
to  accept  exchanges  and  payment  or  compensation  like  their  neighm>urs.  This  is 
clear  from  the  corresponoence  and  receipts,  and  indeed  the  pursuers  were  latterly 
compelled  to  give  it  a  qualified  though  reluctant  admission.  But  if  this  is  so,  it  is 
out  of  the  question  to  maintain  that  whenever  the  pursuers  find  a  few  bags  which 
they  can  identifv  as  having  once  belonged  to  them  in  the  possession  of  another 
they  are  entitled  at  once  to  leap  to  the  conclusion  that  they  have  been  stolen  or 
obtained  by  fraud  without  bringing  special  evidence  of  the  fact.  At  that  rate  it 
is  obvious  they  might  be  recovering  that  for  which  they  had  by  exchange  or  pay- 
ment already  ^ot  full  value. 

"Of  course  it  is  quite  possible  that  in  some  instances  they  may  have  lost  bags 
which  were  neither  exchanged  nor  paid  for.  Theft  of  such  articles  is,  unfortnn- 
atelv,  too  common  to  exclude  this  possibility.  But  it  is  only  fair  that  when  a 
traae  is  conducted  as  the  pursuers  choose  to  do,  they  must  when  claiming  a  few 
bags  of  which  they  were  at  one  time  owners,  and  which  may,  and  probably  did, 
leave  their  custody  long  since,  be  prepared  to  aver  facts  and  circumstances  to  rebut 
the  probability  that  the  bags  were  parted  with  by  exchanse  or  payment.  This 
they  could  only  do  by  provine  fraud  against  some  particiuar  inoividuals,  or  by 
proving  circumstances  wnich  clearly  show  that  whosoever  the  wrongdoer  was  the 
articles  in  question  had  in  point  of  fact  been  obtained  by  theft  or  fraud.  Now  it 
is  observable  that  the  pursuers  have  not  libelled  a  charge  of  fraud  against  any 
specified  individuals,  nor  have  they  libelled  {acta  or  circumstances  that  if  proved 
would  necessarily  infer  that  the  bags  in  question  had  been  stolen  by  some  person 
or  persons  unknown.  And  thoush  they  were  allowed  the  utmost  latitude  of 
proof,  they  have  been  utterly  unable  to  prove  anything  of  fraud,  or  suggestion  of 
fraud,  against  either  their  customers  or  intermediaries  between  them  and  the 
defender  M  *Mullan.  As  regards  M  'Mullan  they  have  indeed  made  no  charge  of  theft 
or  fraud.  It  must,  therefore,  be  held  that  the  pursuers  have  entirely  failed  to  rebut 
the  presumption  naturally  arising  out  of  the  mode  in  which  their  business  is  con- 
ducted, that  the  bags  in  question  had  already  ceased  to  be  their  property  by 
exchange  or  payment 
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"  The^  complaih  greatly  of  the  loss  to  which  they  are  exposed  hy  the  number  of 
bags  which  each  year  they  send  out  and  do  not  get  returned,  and  they  wish  it  to 
be  assumed  that  in  all  those  cases  they  are  the  victims  of  fraud  or  theft  on  the 
part  of  those  with  whom  they  are  dealing.  It  is  verv  possible  that  they  may  be 
losers  to  a  certain  extent  in  this  way,  for  theft  of  bags  is  unfortunately  too 
common  an  occurrence  to  exclude  such  a  possibility ;  but  it  is  obvious  that  the 
pursuers  have  a  very  effective  remedy  in  their  own  hands  if  they  only  choose  to 
adopt  it.  When  they  lend  out  bags  with  potatoes  to  their  customers  nothing 
would  be  more  simple  than  to  mark  such  bags  with  running  numbers  and  enter 
these  numbers  in  their  books  against  the  customer's  name.  In  this  way,  if  the 
bags  were  not  returned  within  a  reasonable  time,  they  would  always  know  to  whom 
to  apply.  And  if  there  was  reason  to  expect  thdft  or  fraud,  a  clue  would  be 
obtameia  by  which  the  wrongdoer  misht  be  detected.  Why  the  pursuers  should  not 
have  adopted  this  or  some  similar  check  was  not  explained  though  the  sngsestion 
was  made  at  debate.  Whatever  their  reasons  may  be,  they  have  themselves  to 
blame  if  they  ne|;lect  such  obvious  precautions.  It  was  strongly  maintained  that 
the  bags  in  question  being  branded  with  the  pursuers*  name,  and  in  three  instances 
having  also  the  words  added  'not  to  be  sold  or  exchanged,'  ought  of  itself  to 
have  prevented  any  one  purchasing  them  in  the  market  unless  he  were  very  well 
satisfied  that  they  had  been  honestly  come  by — that  in  fact  this  was  an  advertise- 
ment to  every  dealer  to  have  nothmg  to  do  with  such  articles.  I  am  unable  to 
accept  this  view.  I  do  not  see  that  in  a  mercantile  community  like  this  articles 
can  DO  withdrawn  from  commerce  simply  by  having  markings  put  upon  them. 
Notwithstanding  the  sacks  bearing  such  brancun^  there  can  be  no  doubt  that  the 
pursuers  would  themselves  be  quite  entitled  to  dispose  of  them,  and  it  is  not  likely 
that  they  would  be  at  the  trouble  to  obliterate  such  marks  before  the  sale.  In 
point  of  fact  this  miffht  be  impossible  without  tearing  or  otherwise  injuring  the 
labric.  Affain,  if  such  bags  were  taken  in  execution,  there  can  be  no  doubt  that 
they  would  be  sold  by  the  warrant  of  Court  in  the  ordinary  way,  and  that  without 
the  necessity  of  obliterating  any  such  marks.  It  is  therefore  obvious  that  the 
brandiuffs  which  have  here  been  improperly  termed  '  ear-markings '  would  never 
be  regaraed  bv  the  public  as  placing  the  articles  extra  commerdum^  nor  as  operat- 
ine  by  themselves  as  a  deterrant  to  purchasers.  At  that  rate  no  one  would  be 
safe  to  buy  a  second-hand  book  with  the  name  of  its  former  owner  on  the  title-page, 
or  a  flock  of  sheep,  or  a  drove  of  bullocks  bearing  the  brand  of  the  original  owner. 
Such  marks  are  mtended  to  prevent  casual  admixture  with  other  people's  goods, 
and  as  a  ready  means  of  identification  for  temporary  purposes.  If  it  were  ever  to 
be  held  that  such  markings  of  themselves  place  articles  extra  commereiitmy  it  in 
plain  that  the  owners  wishing  to  dispose  of  them  would  be  the  first  persona  to 
suffer  from  the  rule. 

"  Upon  the  whole,  it  would  seem  that  the  pursuers,  keeping  in  view  the  loose 
manner  in  which  their  business  has  been  conducted,  have  neither  libelled  nor 
proved  facts  relevant  to  elide  the  presumption  that  the  bags  claimed  had  been 
parted  with  by  exchange  or  compensation  in  the  ordinary  course,  and  that  any- 
thing like  fraud  has  not  been  established  as  having  actually  occurred.  It  is 
impossible  to  avoid  the  reflection  that  this  is  an  action  which,  if  the  whole  circum- 
stances had  been  considered,  a  man  of  ordinary  prudence  would  not  have  raised, 
and  was  one  which  at  all  events  should  have  been  abandoned  when  the  facts  came 
out.  It  is  difficult  to  say  whether  in  raising  and  insisting  in  this  action  the  pur- 
suers have  done  more  harm  to  the  defenders  or  to  their  own  trade  prospects.  They 
have  thrown  out  general  charges  of  fraud  against  persons  unknown,  but  who  are  de- 
scribed as  those  with  whom  they  were  dealing — in  other  words,  their  own  customers. 
It  may  be  impossible  fully  to  undo  the  mischief  that  has  been  done ;  but  it 
is  the  duty  of  toe  court  to  record  its  deliberate  judgment,  after  a  patient  hearing 
and  full  investigation  of  the  case,  that  no  stigma  attaches  to  the  fair  and  honest 
fame  of  the  defender  M'Mullan,  who  seems  for  years  to  have  conducted  his  business 
without  even  the  suggestion  of  impropriety.  F.  W.  C " 

A  ct,  — Borland. A  U.  — ^Donaldson. 
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SHERIFF  COURT  OF  PERTHSHIRR 

Sheriff  Barclay. 

RICHARDSON  V.  FOOTE. — August  4,  1881. 

The  pursner  obtained  an  interdict  from  the  Sheriff,  affirmed  by  the  Court  of 
Session,  against  Foote  at  a  certain  fishing  station  blasting  and  removing  stones 
in  the  alveus  of  the  river  Tay,  and  thus  altering  the  channel  of  the  river.  In  a 
following  fishing  season  Foote  was  served  with  a  complaint  for  breach  of  inter- 
diet)  in  so  far  that  at  another  station  he  caused  men  to  descend  to  the  bottom  of 
the  river  in  a  diving-bell,  so  that  it  was  to  be  apprehended  that  similar  pro- 
ceedings might  follow  as  were  performed  on  the  former  season.  The  defender 
objected  to  the  relevancy  of  the  complaint.  The  objection  was  sustained  by 
the  following  interlocutor : — 

"Having  heard  parties'  procurators  on  preliminary  pleas.  Finds  the  com- 
plaint is  made  solely  on  the  breach  of  interdict  as  committed  on  the  14th  day 
of  June,  but  the  arguments  in  support  thereof  are  merely  that  two  of  the 
respondents  on  that  date  assumed  a  diving  dress,  and  remained  under  water  for 
about  an  hour  at'  the  fishing-shots  of  Murley  and  Pott,  but  it  is  not  averred 
that  they  removed  from  the  alveus  or  bed  of  the  river  stones  or  rocks,  or  other- 
wise interfered  with  its  alveus  :  Therefore  sustains  the  preliminary  plea,  dis- 
misses the  complaint,  and  finds  the  complainer  liable  to  the  respondents  in  £1 
Is.  of  expenses,  and  decerns  therefor.  Huoh  Barclay. 

"  JVote, — A  complaint  of  breach  of  interdict  is  strictly  a  criminal  action,  and 
must  be  dealt  with  accordingly.  The  first  preliminary  objection  is  that  of  the 
interdict  of  1879 — the  breach  of  which  is  complained  of — was  confined  to  the 
Pott  shot  alone.  The  charge  includes  that  station  as  well  as  Murley.  The 
charge  of  breach  is  confined  to  the  14th  of  June.  Had  there  been  an  averment 
of  removal  of  stones,  or  interference  with  the  aJveus  of  the  river,  there  might, 
if  proved,  have  been  a  breach  of  the  interdict  of  1879,  and  also  of  10th  June 
last.  Neither  of  these  interdicts  prohibited  the  use  of  diving  dresses,  and  the 
inspection  thereby  of  the  depths  of  the  river,  but  prohibit  only  the  actual 
disturbance  of  its  alveus.  So  far  as  the  interdict  ot  1879  was  complained  of 
as  being  broken,  the  complaint  ought  to  have  been  made  to  the  Supreme 
Court,  which  finally  issued  the  prohibition.  Interdicts  are  very  important  and 
delicate  instruments,  and  should  be  clearly  and  concisely  expressed,  and  ought 
not  to  be  stretched  beyond  the  letter.  The  pursuer  objects  that  he  could  not 
know  what  the  divers  accomplished,  or  might  be  accomplishing,  when  sub- 
merged, and  that  he  is  therefore  entitled  to  infer  that  they  intended  to  remove 
rock  or  otherwise  disturb  the  alveus  of  the  river.  Intentions  are  not  subject  to 
criminal  law  until  consummated  in  action.  A  man  may  forge  the  subscriptions 
of  many  parties,  but  until  he  issues  them  he  is  nowise  amenable  to  criminal 
law.  The  divers,  for  anything  that  appears  in  the^  complaint,  may  have  under- 
taken the  experiment  of  the  diving-bell  simply  to  ascertain  its  capabilities,  or 
to  obtain  geological  knowledge  of  the  strata  of  the  rocky  bed  of  tne  river.  A 
bather  who  takes  a  dive  in  a  fishing  station  without  the  aid  of  scientific 
apparatus  might  be  e(j[ually  liable  to  interdict  as  tending  to  disturb  the  alveus 
of  the  river.  H.  B." 

The  case  was  appealed  to  the  Sheriff  (Macdonald),  who  adhered  to  hia 
Substitute's  interlocutor,  dismissing  the  petition,  but  allowed  the  defenders 
fuU  costs. 

Act, — Chalmers. Alt,— Whyte. 


SHERIFF  COURT  OF  BANFFSHIRE. 
Sheriff  Scott  Moncrieff. 

DUNCAN  AND  GRAHAM  V,   GARDEN. 

Pari  passu  ranking  of  creditors — Bankruptcy  Act  (1856),  see,  12. — Where  a 
party  pn>duced  in  a  process  of  poinding  a  deci:ee  of  payment, — Held  that  he  was 
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entitled  under  tbe  I2th  aeetioii  of  the  Bankruptcy  Act  to  a  pari  wuiu  ranking 
although  the  decree  was  in  absence  and  obtained  under  eomewnat  auspicious 
circumstances. 
The  particulars  of  this  ease  are  stated  in  the  Sheriff-Substitute's  note  : — 

**Banffy  24th  August  1881. — ^The  Sheriff-Substitute  having  made  avizandum 
with  the  minute  and  claim  for  Charles  Garden,  objections  thereto,  and  answers 
for  him,  and  whole  process,  Finds  that  the  said  Charles  Garden,  having  pro- 
duced in  this  process  of  poinding  and  sale  within  the  requisite  period  a  decree 
of  payment  in  his  favour,  is  entitled  to  be  ranked  port  passu  in  said  process  as 
if  he  had  executed  an  arrestment  or  poinding  :  Tnerefore  repels  the  said  ob- 
jection No.  36  of  process  :  Sustains  the  claim  for  the  said  Charles  Garden  :  Or- 
dains the  same  to  be  ranked  in  terms  of  said  finding,  and  decerns :  "Finds  the 
said  Charles  Grarden  entitled  to  expenses  caused  by  said  objections  :  Modifies 
the  same  to  the  sum  of  10s.,  and  decerns  at  the  instance  of  the  said  Charles  Gar- 
den against  the  objectors,  Messrs.  R.  Duncan  and  Graham,  for  said  sum  :  Banks 
and  prefers  the  claim  for  R.  Duncan  and  Graham  No.  33/34  of  process  prefer- 
ably, and  ranks  and  prefers  all  the  other  claims  pari  passu  along  with  the 
Poinding  creditors,  with  the  exception  of  the  account  No.  35  of  process,  and 
ecems :  Remits  to  James  Lumsden,  Sheriff  Clerk-Depute  of  Banffshire,  to 
make  up  a  scheme  of  ranking  and  division  in  terms  of  this  interlocutor  and  to 
report,  and  decei-ns.  W.  G.  Scott  Mongrisff. 

"  Note. — The  (juestion  here  raised  appears  to  me  to  be  one  of  great  nicety,  and 
I  have  had  considerable  difliculty  in  determining  it.    I  do  not,  however,  think, 
after  great  deliberation,  that  the  plain  expressions  of  the  12tii  section  of  the 
Bankruptcy  Act  can  be  got  over.   Under  tbat  section  the  creditor,  who  in  such 
a  process  as  the  present  produces  liquid  grounds  of  debt  or  a  decree  of  payment, 
is  to  be  ranked  as  if  he  himself  had  executed  a  poinding.    It  is  evident  from 
the  wording  of  the  section  that  the  liquid  document,  or  the  decree  of  payment, 
is  to  be  accepted  as  sufficient  evidence  of  his  truly  possessing  the  character  of 
creditor.    For  if  not.  and  if  his  claim  is  to  be  otherwise  proved,  why  limit  tbe 
privileges  conferred  by  the  section  to  the  possessors  of  liquid  documents  and 
decrees  1   Now  in  the  present  case  the  claimant,  Charles  Garden,  comes  forward 
with  a  decree  of  payment  in  his  favour  against  George  Garden,  whose  insolvency 
has  led  to  this  process,  and  he  claims  the  benefit  of  the  12th  section  of  the 
statute.    That  decree,  although  in  form  regular,  has  certainly  much  that  is  sus- 
picious about  it.    It  was  obtained  in  absence  by  one  who  is  the  father  of  tbe 
insolvent  man,  and  at  a  time  when  he  was  insolvent  and  divested  by  a  disposi- 
tion omnium  bonorum  of  his  property.    Moreover,  it  was  decree  of  money  lent 
It  is  clear  upon  the  authority  of  Dow  v.  Union  Bank^  23id  February  1876  (2 
Ret.  459),  that  under  the  49th  section  of  the  statute  this  decree  would  not  avail 
the  claimant  were  he  seeking  to  vote  at  the  election  of  a  trustee.    But  what  is 
said  in  that  section  with  regard  to  the  documents  which  must  be  produced  is 
tbat  they  are  to  be  "  necessary  to  prove  the  debt,'*  and  no  peculiar  privilege  is 
conferred  upon  liquid  documents  or  decrees  of  payment  as  it  is  done  under  the 
12th  sections.     The  objection  or  exception  which  is  now  taken  to  the  claim  of 
Charles  Garden  is  that  it  is  insufficiently  vouched.    Upon  the  ground  already 
stated  1  think  it  must  be  held  to  be  sufficiently  voucned,  or  rather  that  the 
claimant  having  done  what  the  statute  requires,  is  entitled  to  the  benefit  of 
pari  passu  ranking  which  he  seeks.    Assuming  this  decree  (which  is  at  least 
doubtful)  is  one  of  the  deeds,  which  under  the  Bankruptcy  Statute  can  be  set 
aside  by  way  of  exception,  I  hardly  think  a  relevant  case  for  doing  so  has  been 
stated,  as  it  is  not  said  that  there  was  any  fraud  or  collusion. 

"  I  can  easily  see  the  great  hardship  to  bond  fide  creditors  which  might  arise  if 
those  whose  claims  are  false  may  participate  with  them  in  the  estate  of  tbe 
debtor,  and  the  sense  of  such  a  hardship  has  increased  the  difficulty  of  deciding 
the  present  point.  But  although  by  no  means  free  from  doubt  upon  the  point 
raised,  I  think  the  wiser  course  to  follow  is  that  most  consistent  with  the  terms 
of  the  statute.  W.  G.  8.  M.* 

Act, — Sou  tar. AIL — Fraser. 
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SHERIFF  COURT  OF  ABERDEEN. 
Sheriff  DoYB  Wilson. 

MITCHELL  V.  RIAGH. 

This  is  an  action  of  filiation  and  aliment  at  the  instance  of  Robert  Mitchell, 
labourer,  Strone,  Alford,  against  John  Riach,  farmer.  Nether  Mill,  Towie,  by 
Inverkindie.  The  pursuer  sued  for  the  sum  of  £48,  oeins  the  aliment  due  to 
the  pursuer  for  an  illegitimate  child  of  which  his  daughter,  who  died  some 
years  ago,  was  the  mother,  and  the  defender  was  the  admitted  father.  The 
defence  was  inter  alia,  that  the  claim  was  barred  by  prescription,  and  upon 
this  point  the  following  interlocutor  has  been  pronounced  by  Sneriff  Wilson  : — 

^*  Aberdeen,  \9th  October  1881. — HaviD^  heard  parties'  procurators  and  made 
avizandum,  Sustains  the  plea  of  prescription,  allows  the  pursuer  a  proof  of  his 
averments  by  the  writ  of  the  deiender,  and  appoints  the  cause  to  be  enrolled 
for  further  procedure.  J.  DovB  Wilson. 

*^Note. — This  case  falls  under  the  principle  of  Ligertwood  v.  Brown,  2l8t  June 
1872, 10  M.  833,  which  was  decided  on  appeal  from  this  Court.  In  that  case 
the  Court  of  Session,  affirming  the  decisions  of  the  principal  Sheriff  and 
myself,  held  that  the  triennial  prescription  applied  to  a  claim  by  a  stranger 
agiednst  the  father  of  an  illegitimate  child  for  aliment  supplied  to  it — a  distinc- 
tion being  taken  between  the  claim  of  the  mother,  who  was  under  a  legal 
obligation  to  afford  the  aliment,  and  the  claim  of  a  person  who  was  under  no 
such  obligation.  In  the  present  case  the  aliment  sued  for  was  supplied  by  the 
maternal  grandfather  of  tne  child,  and  was  supplied  partly  during  the  mother's 
lifetime  and  partly  after  her  death.  But  it  is  settled  law  that,  whether  the 
mother  was  in  life  or  not,  the  grandfather  was  under  no  obligation  to  supply 
the  aliment  However  right  and  proper  it  was  of  him  to  do  so,  he  interfered 
just  as  any  friend  might  have  interfered,  and  had  the  same  remedies  for  the 
recovery  of  his  outlay  which  any  third  party  might  have  had.  This  being  so, 
the  triennial  prescription  applies. 

"  The  sustaining  of  this  plea  involves  no  real  hardship.  The  pursuer  had 
ample  remedies  for  recovering  his  claim  had  he  chosen  to  use  them.  As  the 
defender  did  not  deny  the  paternity,  but  admitted  it,  and  made  payments  to 
account  of  his  liability,  a  small  debt  action  from  time  to  time  was  all  that  was 
needed  if  he  was  not  paying  enough,  and  the  pursuer  had  three  years  from  the 
date  of  the  making  of  any  of  his  outlay  for  bringing  his  action.  He  had  thus 
an  easy  remedy  and  abundance  of  time  to  use  it.  In  place  of  taking  this 
course,  he  has  delayed  till  the  child  is  seventeen  years  of  age,  and  till  the 
amount  said  to  be  due  has  reached  £48,  and  is  such  that  an  action  for  it  has  to 
1>e  brought  in  the  ordinary  Court  In  these  circumstances,  there  is  ground  for 
the  defender's  complaint  that  a  decree  against  him  now  would  be  much  more 
likely  to  ruin  him  than  to  benefit  the  child,  and  that  it  is  unfair  to  come 
against  him  after  the  lapse  of  years  haa  rendered  it  impossible  for  him  to  make 
out  his  defence  by  proving  what  he  actually  paid.  J.  D.  W." 

^ct.— Wight A  ^«.— Watt 


Injunctton. — Company — Similarity  of  name — Intention  to  appropriate  bueiness — 
Fraud, — The  plaintiffs,  the  "Guardian  Fire  and  Life  Assarance  Company,"  were 
established  in  1821,  and  carried  on  the  business  of  fire  and  life  insurance  at  11 
Lombard  Street.  A  company  called  the  "Guardian  Horse  and  Vehicle  Insurance 
Association  (Limited)"  was  established  in  1877,  and  carried  on  at  No.  31  Lom- 
bard Street  the  business  of  insurance  of  horses  and  vehicles  against  accident 
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until  the  year  1880,  when  the  oompAnv  transferred  its  business  to  the  defendants, 
a  new  company  incorporated  in  March  1880,  and  called  the  "  Guardian  and  Gea- 
eral  Insurance  Company  (Limited)."  This  new  company,  in  addition  to  insuring 
horses  and  vehicles  and  persons  against  accident,  proposed  to  engage  in  fire  insur- 
ance business : — Held,  in  an  action  by  the  plaintifis  to  restrain  the  oefendants  from 
carrying  on  their  business  so  as  to  deceive,  that  the  phuntifb*  and  defendants' 
names  were  so  similar  as  to  lead  to  confusion,  and  that  an  injunction  would  have 
been  granted  to  restrain  the  defendants  from  carrying  on  business  under  the  name 
of  the  **  Guardian  and  General  Insurance  Company  (Limited)"  had  they  not  given 
an  undertaking  to  change  their  name  to  the  "Guardian  Horse,  Vehicle,  and 
General  Insurance  Company  (Limited)."  ffeJd  also  that  the  defendants  must 
pay  the  costs  of  the  action. — The  Ouardian  Fire  and  Life  Assurance  Co»  v.  The 
Guardian  and  Oeneral  Insurance  Co,  {Lim,),  253. 

CoBfPANY. — Shareholder — Prospectus— Change  of  directors — Repudiation, — A. 
applied  for  shares  in  a  company,  on  the  faith  of  a  statement  in  the  prospectus 
that  G.  was  the  managing  director.  Before  the  shares  were  allotted  G.  retired, 
and  another  director  was  appointed  in  his  place.  A.  received  from  the  company 
the  usual  letter  of  allotment,  together  witn  a  letter  informing  him  of  the  change 
which  had  taken  place  in  the  direction  ;  and  at  once  wrote  to  the  company  with- 
drawing his  application  for  shares  : — Ifeld,  that  A.  had  a  right  to  withdraw  his 
application,  and  that  his  name  must  be  removed  from  the  register  of  shareholders. 
—Jn  re  The  ScoUish  Petroleum  Co,    Anderson's  Case^  50  Lw  J.  Bep.  Oh.  269. 

Company. — Winding-up — Proof— Policy  of  fire  insurance — Fire  after  winding-up^ 
and  before  time  Jixed  for  sending  in  claims — Companies  Act— Judicature  Act. — ^The 
holder  of  a  policy  of  assurance  against  fire  granted  by  a  limited  compuiy,  and 
which  is  current  at  the  date  of  the  winding-up  of  the  company,  is  entitied  to 
prove  for  the  full  amount  of  his  policy,  where  a  loss  by  fire  exceeding  such  amount 
occurs  after  the  windine-up  and  oefore  the  time  fixed  for  sending  in  claims  against 
the  company. — In  re  The  Northern  Counties  of  England  Fire  Insurance  Co.  (Ztm.), 
60  L.  J.  Rep.  Ch.  273. 

Company.  —  Winding-up — Proof— Secured  creditor — Mistake  as  to  valtte  of  security 
— Judicature  Act — Bankruptcy  Rules — Companies  Act, — Rules  99-101  of  the  Bank- 
ruptcy Rules,  1870,  are  by  section  10  of  the  Judicature  Act,  1875,  made  appli- 
cable to  the  winding  up  of  compsmies.  A  secured  creditor  of  a  company,  on 
account  of  a  mistaken  estimate  of  its  value,  elected  to  stand  upon  his  security. 
Having  subsequently  discovered  its  true  value,  he  soueht  to  prove  for  his  debt, 
after  giving  credit  for  the  value  of  the  security  : — Held,  that  he  was  entitled  to 
do  80,  provided  no  dividend  already  declared  was  disturbed,  this  being  his  right 
under  rules  99101  of  the  Bankruptcy  Rules,  1870. ~/n  re  KU  IliU  Tunnel  {Lim,); 
ex  parte  Williams,  50  L,  J.  Rep.  Ch.  303. 

Ship  and  Shipping. — Necessaries  for  ship — Authority  of  part  otcner  to  pledge 
other  owner's  credit — Managing  owner — Entry  on  register. — The  Act  39  and  40 
Vict.  c.  80,  sec.  36,  requires  the  name  and  address  of  the  managing  owner  for  the 
time  being  of  every  British  ship  to  be  registered  at  the  custom-house  of  the  ship's 
port  of  registrv.  In  accordance  with  this  provision  W.,  in  1877,  being  the  regis- 
tered owner  of  certain  shares  in  a  ship,  caused  himself  to  be  entered  as  managing 
owner.  Subsequently,  in  1879,  the  defendant  became  registered  owner  of  certain 
other  shares  in  the  same  ship,  and  agreed  to  sell  them  to  W.  for  cash,  informing 
W.  that  he  had  no  intention  of  navigating  the  ship,  and  would  not  take  any  part 
in  her  management.  W.  thereupon  agreed  that  the  vessel  should  not  leave  port 
till  the  cash  was  paid.  Shortly  after  W.,  without  the  defendant's  knowleoffe, 
ordered  necessaries  for  the  ship  from  the  plaintiffs,  and  sent  the  ship  to  sea.  ^Ae 
defendant  had  no  interest  in  the  adventure,  of  which  he  knew  nothing,  nor  was  he 
aware  of  the  entry  in  the  register  of  W,  as  managing  owner,  which  still  remained 
uncancelled.  The  plaintiffs  had  inspected  the  register  before  supplying  the  neces- 
saries, and  found  the  defendant  s  name  as  part  owner.  W.  shortly  after 
went  into  liquidation.  On  action  brought  to  recover  the  price  of  the  necessaries 
from  the  defendant, — Held,  that  W.  had  not  in  fact  authority  to  bind  the  defen- 
dant, and  that  the  fact  of  the  entry  on  the  register  of  W.  as  managing  owner  re- 
maining uncancelled,  was  not  a  holding  out  by  the  defendant  of  W.  as  his  manag- 
ing owner,  or  as  clothed  with  authority  to  bind  any  other  owners  than  those  who 
had  in  fact  intrusted  to  him  the  management  of  the  ship. — Frazer  <C'  Co.  v.  Cuthberi' 
son,  50  L,  3,  Rep.  Q.  B.  277. 
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Intimation  by  a  Creditor  under  the,  161 
Remarks  on  Recent  Cases,  455 
Second  Division,  A  Hint  to  the,  652 
Sheriff,Some  Observations  on  theO£Boe  of,238 
Sheriff-aerk  of  Fife,  The,  494 
Sheriff  Courts,  Business  in,  497 ;  ConsoUda* 
tion  of  the  Rules  of  Procedure  in,  78; 
Summary  Cases  in,  134 
Sheriff  Court  Reforms,  259,  308 
Spain,  Capital  Punishment  in,  35 
Statistics,  Judicial,  of  Scotland,  Report  on 

the,  169,  577,  636 
Statistics  of  Glasgow,  Report  on  the,  393 
Statutes,  Construction' of,  Some  Cdaes  re- 
garding, 421, 473      " 
Statutes  affecting  Scotland,  570 
Strange  Adventures,  The,  of  a  Cabinet,  267 
Study  and  Practice  of  the  Law,  113 
Summary  Cases  in  Sheriff  Courts,  134 
Teinds,  Report  of  the  Faculty  of  Advocates 

to  amend  the  Law  of,  378 
Tenant-Farmer^s  Right  to  Compensation  for 

Improvements  in  Roman  Law,  643 
TimMr  blown  down.  Rights  of  Idfe  Tenants 

in  reference  to,  478 
Trespassers,  612 

University  Legal  Education,  General  Oat- 
line  of,  etc.,  169 
Unpopularity  of  Lawyers,  The,  467 
Unsubscribed  Holograph  Writs,  401 
Warrants  for  Execution  of  Extracts  of  De- 
crees and  Acts  of  the  Court  of  Session  and 
the  Sheriff  Courts,  Act  of  Sederont  to 
regulate  the  Form  of,  105 
Will  or  No  Will,  515 
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Agricnltnie  of  Scotland,  Casea  oozmected 

with  the  (StUl  AndeiBon),  546 
Bankers'  Law,  A  Handbook  of  (Robertson, 

Thorbnm),  266 
Common  Law,  Tlie  (Holmes),  646 
Constitutional  Liberty :  or,  Social,  Civil,  and 

Political  Rights  and  Principles  in  their 

more  Popular  Aspect  and  as  a  Bond  of 

Union.    Part  I.,  44 
Conveyancing,  A  complete  System  of ;  voL 

i.  of  the  Juridical  Society's  Styles,  317 
Institutes  de  Gains  (Dubois),  425 
IssYie  in  Jury  Trials,  Notes  on  (Bimie),  427 
Judicial    Factors,    Curators    Bonis^   and 

Managers  of  Buighs,  including  Factors  in 

the  Sheriff  Courts,  a  Treatise  on  (Thorns, 

Praser],  872 
Law  of  the  Road,  The ;  or,  The  Wrongs  and 

Rights  of  a  Traveller  (Rogers),  264 


Liberty  of  the  Press,  Speech,  and  Public 
Wonhip,  being  Commentaries  on  the 
Liberty  of  the  Subject  (Paterson),  43 

Local  Government  (Goudy  and  Smith), 
100 

Prindples  of  Mercantile  Law  in  the  Sub^'ects 
of  Bankruptcy,  Cautionary  Obligations. 
Securities  over  Moveables,  Principal  ana 
Agent,  Partnership,  and  the  Companies* 
Act  (Campbell),  64d 

Private  International  Law,  A  Treatise  on, 
with  principal  Reference  to  its  PnicUce 
in  England  (Westiake),  261 

Scientiflc  and  certain  other  Societies,  Exemp- 
tion from  Local  Rates  of  (Crichton),  65x 

Specific  Performance  of  Contracts  (Fry, 
Rawlins),  376 

Statistical  Atlas  of  England,  Scotland,  and 
Ireland,  594 
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INDEX  OF  MATTERS  OF  SHERIFF  COURT  CASES. 


Aliment— Grandchild,  279 ;  rate  of,  for  ille- 
gitimate child,  53 

Appeal — Competency  of.  from  Sheriff-Sub- 
stitute to  Sheriff  wnere  judgment  of 
Sheriff  of  county  made  final,  269 ;  seques- 
tration, 549 

Bankruptcy — Arrestment  of  funds  by  non- 
accedmg  creditor  to  a  trust-deed,  219 

Bankruptcy  Act,  1856,  sec.  12— Mandatory, 
reconvention,  279 ;  ranking  of  creditors, 
661 

Banknix)tcy  Act,  1856— Petition  to  show 
cause,  554 

Cautioner—  Principal  debtor,  62 

Corporation,  Liability  of,  for  statute  labour, 
269 

Damage  to  Roads,  Liability  of  owners  of 
traction  engine  for,  328 

Damages,  Action  of,  what  notice  prelimin- 
ary to,  necessary  under  7  and  8  Geo.  IV. 
c.  53,  sec.  114,  332 

Damages  for  Breach  of  Contract — Illiqmd 
claim,  555 

Debts  Kecovery  Act— Damages  for  breach 
of  contract,  555 

Dwelling-house  —  Obligation  to  plenish, 
hypothec,  444 

Education  (Scotland)  Act,  1872— Position 
of  schoolmasters,  446 

Excise  Acts,  Notice  preliminary  to  action 
of  damages  under,  382 

Expenses  —Question  as  to  ordinary  or  Debts 
Recovery  Court  expenses,  276 

Hire  System— Sewing-machines,  499 

Hypothec— Dwelling-house,  obligation  to 
plenish,  444  ;  landlord's  hypothec  prefer-' 
able  to  poinding  creditor  or  purchaser, 
221 

Illegitimate  Child,  Aliment  of— Rate,  53 ; 
prescription,  663 

Interdict^— Prescriptive  use,  47 ;  breach  of 
at  another  place,  661 

Liability  of  Public  Carriers  for  Conveyance 
of  Cattle,  109 

Mandatory,  Question  as  to,  under  sec.  12  of 
the  Bankruptcy  Act,  1856,  279 


Master  and  Servant— Absence  of  servant, 
engagement,  223 

Poindiijg,  Mistake  in — Omission  of  Sheriff- 
Ofiicer  to  take  the  oath  of  party  claiming 
the  property,  387 

Police  Act  of  1862 — Claim  of  superiority 
over  ruinous  subjects  sold  by  Police  Com- 
missioners, 166 

Poor  Law — Residential  settlement,  admis- 
sion by  inspector  authorized  by  Board, 
218 

Prescription — Servitude  of  cutting  peats, 
decree  of  a  division  of  a  oommonty  ns 
inter  alios  acta  as  regards  a  schoolmaster 
not  called  to  it,  446 

Principal  Debtor— Cautioner,  52 

Promissory  Note— Liability  of  indorser,  442 

Public  Carriers,  Liability  of,  109  ;  liability 
for  damage,  616 

Returned  Empties,  liability  of,  for  toll- 
duties,  274 

Right  of  property  in  named  racks  vUiwn 
reale—(joxLT8e  of  dealing,  655 

Schoolhouse,  Rights  of  Parochial  School- 
master in  regard  to — Education  (Soot- 
land)  Act,  1872,  550 

Schoolmaster — Can  prescription  of  serri- 
tude  of  cutting  peats  run  in  favour  of  a 
schoolmaster?  446 

Sequestration  ^- Appeal,  549;  votes  for 
trustee,  222 

Sheriffdoms,  Union  of— Jurisdiction,  502 

Sick-bed  and  Funeral  Expenses — Chaige 
for  a  tombstone,  613 

Small  Debt  Action— Jurisdiction,  Sheriff 
Court  Act,  1877,  502 

Statute  Labour,  Liability  of  Corporation 
for,  269 

Toll-duties— Returned  empties,  new  load- 
ing, 274 

Toll-houses,  Title  to,  108 

Traction  Engine,  Liability  of  owners  of,  for 
extra  damage  done  to  roads,  328 

Tradesman's  Account — Tender  in  defences. 
Ordinary  or  Debts  Recovery  Court  ex- 
penses, 276 
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A.  V,  B.,  555 

Aitken  k  Macdonald,  Macleod  v.,  387 

Anderson  &  Son,  Perth  Connty  Road 
Trustees  v.,  328 

BaUantyne  v,  Ballantyne,  279 

Broadfield  k  Co.  and  Watt,  M'Robert  v.,  279 

Buchanan  v,  ISellar,  223 

Clark  V,  Lumsden,  502 

Cowie's  Sequestration,  222 

Dalgleish  s  Wilson  v.  North  British  Rail- 
way Co.,  616 

Da  we,  Sinclair  v.,  882 

Duncan  &  Graham  v.  Garden,  661 

Dunn,  Lawson  v.,  442 

Ewing.  Walhice  v.,  219 

Foote,  Richardson  v.,  661 

Garden,  Duncan  k  Graham  v.,  661 

Gray,  Montgomery  v.,  444 

Greenlees  v.  M*Mullan  and  Others,  655 

Greig,  Tainnh  v.,  274 

Grierson  v.  School  Board  of  Aithsting  and 
WUliamson,  446 

Uorwood's  Trustees  v.  School  Board  of 
Cross  and  Others,  550 

Hysiop  V,  Maxwell,  613 

Inspector  of  Poor  of  Parish  of  Douglas  v. 
Inspectors  of  Poor  of  the  Parishes  of 
liiboerton  and  Carmichael,  218 

Kennedy,  Macdonald,  k  Co.  v.  Smith, 
"Stripie,"62 

Kirkwall  Harbour  Trustees  v.  Police  Com- 
missioners  of  Kirkwall,  269 

Lawson  v.  Dunn,  442 

Leith,  Mackay  v.,  53 

Lumsden.  Clark  «.,  502 

M*Culloch,  Watson  k  Co.  and  Others  v.,  554 

Mackay  v.  Leith,  53 

Macleod  v.  Aitken  k  Macdonald,  387 

M'Mullan  and  Others,  Greenlees  v.,  655 

M*Robert  v.  Broadfield  k  Co.  and  Watt, 
279 


Magistrates  of  South  Queensferry  v,  Reid, 

Maxwell,  Hysiop  v.,  613 

Menzies  v.  Perth  County  Road  Trustees, 

108 
Miller  v.  Rankin,  220 
Milne  v.  Singer  Sewing-Machine  Co.,  499 
Mitchell  r.  Riach,  663 
Montgomery  r.  Gray,  444 
North  Britiuh  Railway  Co.,  Dalgleish  k 

Wilson  v.,  616 
North  British  Railway,  Wilson  v,.  109 
Paton  V.  Solomon  k  Co.,  276 
Perth  County  Road  Trustees  v.  Anderson  k 

Son,  328 
Perth  County  Road  Trustees,  Menzies  v., 

108 
Pithie's  Sequestration,  549 
Police  Commissioners  of  Kirkwall,  Kirk- 
wall Harbour  Trustees  v.,  269 
Rankin,  Bliller  v.,  220     ^ 
Reid,  Magistrates  of  South  Queensferry  v., 

47 
Riach,  Mitchell «.,  663 
Richardson  v.  Foote,  661 
School  Board  of  Aithsting  and  Williamson, 

Grierson  v.,  446 
School  Board  of  Cross  and  Others,  Hor- 

wood's  Trustees  v.,  550 
Sellar,  Buchanan  v.,  ^ 
Sinclair  v.  Dawe,  332 
Sin^r  Sewing-Machlne  Co.,  Milne  v.,  499 
Smith,  '*  Stripie,"  Kennedy,  Macdonald,  k 

Co.  V,,  52 
Solomon  k  Co.,  Paton  v.,  276 
Tainsh  v.  Greig,  274 
Tolmie,  Wilson  v. ,  166 
Wallace  v.  Ewing,  219 
Watson  k  Co.  and  Others  v,  M'Culloch,  564 
Wilson  V.  North  BritUh  RaUway,  109 
Wilson  V.  Tolmie,  166 
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INDEX  OF    MATTERS  OF   ENGLISH.  AMERICAN,  AND 

COLONIAL  CASES. 


Ancient  lights,  new  buildings,  evidence  of 
position  of  old  windows,  loss  of  ease- 
ment, 392 

Assault— Coercion,  consent,  391 ;  consent, 
child  of  tender  yean,  112  ;  consent,  sub- 
mission, 560 

Assurance  Company  —  Unlimited,  share- 
holders and  assurance  members,  contri- 
butory, primary  liability,  56 

Bill  of  Exchange — Blank  acceptance,  draw- 
ing and  indorsement  by  apparent  drawer 
forged,  112 ;  principal  and  surety,  right 
of  indorser  to  securities  of  acceptor  in 
hands  of  creditor,  443 

Cluuler-Party— Cai^o  "to  be  discharged 
with  all  desnatch  according  to  the  custom 
of  the  port,    demurrage,  112 

Company — Proceedings  against  estate  of 
deceased  director,  joint  and  several  lia- 
bility, parties,  non-investment  of  part 
of  premiums,  misfeasance  by  directors, 
parties  to  apply,  representative  case, 
costs,  54 

Company— Injunction,  similarity  of  name, 
663 ;  shareholder,  prospectus,  change  of 
directors,  repudiation,  o64  ;  winding  up, 
policy  of  fire  insurance,  664 ;  winding  up, 
secured  creditor,  mistake  as  to  value  of 
security,  bankruptcy  rules,  664 

Conflict  of  Laws — Scottish  settlement,  law- 
govemins  construction  of  settlement, 
power  of  appointment^  whether  exclu- 
sive, "such  cnild  or  chUdren,"  56 

Elementary  Education—Expenses  of  School 
Board,  power  of  Board  to  borrow  for 
temporai-y  purposes,  112 ;  School  Board 
election,  mode  of  Questioning  election. 
Corrupt  Practices  (Municipal  Elections) 
Act,  112 

Evidence— Pursuivant  of  Heralds*  College, 
legal  adviser,  280 

Highways — I/ocomotives  on  roads,  High- 
ways' and  Locomotives'  Amendment  Act, 
" excessive  weight "  and  "extraordinary 
expenses,"  how  ascertained,  55 

inability  of  Postmasters  in  the  United 
SUtes,  558 

Manslaughter — Joint  wrongdoers,  culpable 
negligence,  336 

Marine  Insurance—Time  policy,  perils  in- 
sured against,  loss  caused  by  explosion 
in  steamer,  390;  concealment,  material 
facts,  fraudulent  declarations  of  value 
upon  policies,  facts  material  to  the  risk, 
evidence  for  the  jury,  391 

Master  and  Servant--</ontract  of  service, 
weekly  hiring,  piece  work,  forfeiture  of 
wages.  Employers'  and  Workmen  Act, 
390 

Money  paid  under  Mistake  of  Fact — Im- 
possibility of  restoring  parties  to  original 
position,  890 

Negligence— Householder,    defective   rai 


ings,  injury  to  child  in  charge  of  his 
sister,  trap,  836 

Nuisance — vestry,  erection  of  urinal,  public 
nuisance.  Metropolis  Local  Management 
Act,  Public  Health  Act,  335 

Patent — ^Validit^,  chemical  product,  want 
of  novelty,  prior  publication,  importation 
and  sale  in  England  of  patent^  aLTticle 
made  abroad  by  same  process,  infringe- 
ment, injunction,  335 

Policy — Insurance  against  fire,  wilful  de- 
struction of  property  by  wife  of  assured , 
rights  of  insurers,  action  founded  on 
felony,  448 

Public  Health — Highway,  construction  of 
Local  Act,  projection  "over  or  upon" 
pavement,  oriel  window  not  interfering 
with  trafiic,  55 

Railway  Company— Statutory  powers,  let- 
ting rolling  stock,  ultra  vires,  168 ;  negli- 
?[ence,  passengers  luggage,  liability  aiMirt 
rom  contract,  336 

Royal  Warrant—Grant  of  booty  of  war  to 
Secretary  of  State  "in  trust"  to  distri- 
bute among  persons  found  entiUed,  trust 
or  agency,  liability  to  account,  392 

Sale— Conditional  sale,  sale  of  horse  on 
trial,  death  of  horse  before  triaL  391 

Sale  of  Food  and  Dru^s  Act— Adulterated 
article,  purchaser,  inspector  acting  by 
deputy,  mformation,  ll2;  consignor  and 
consi^ee,  adulterated  mUk  in  course  of 
transit,  no  delivery  of  sample  to  agent  of 
seller,  389 

Ship— Marine  insurance,  insurance  limited 
to  actual  damage,  claim  for  constructive 
total  loss,  effect  of  by-law  when  indorsed 
on  policy,  392 

Ship— Necessaries  for  ship,  authority  of  part 
owner  to  pledge  other  owner's  credit.  664 

Solicitor— Negligence,  breach  of  duty, 
double  retainer,  conflicting  interests, 
504 

Telegraphs— Telegraph  Act,  exclusive  privi- 
lege of  Postmaster-General,  telephones, 
390 

Towage— Delay,  payment  of  extra  sum, 
112 

Trade  Mark— Registration,  56  ;  rectification 
of  iiegister,  Trade  Marks  Registration 
Acts,  1875  and  1877,  448 

Undue  Influence— Confidential  relation, 
patient  and  medical  man,  revocable  gift, 
504 

Volunteer  Act— Administrative  battalion, 
dismissal  of  member,  commanding  officer, 
regulations,  55 

Will— Made  in  India,  personal  estate  of 
deceased  situate  in  Scotland,  will  proved 
in  Scotland,  application  by  legatee  for  a 
grant  of  administration  with  will  annexed 
or  an  order  on  executors  to  prove  will  in 
Enghnd  reftued,  335 
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